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Humphreys,  Letitia,  administratrix.     Report  of  the  Court  of  Claims  in  the 

case  of .... . ....... . — .......... 

Hunton,  Logan.     Report  of  the  Court  of  Claims  in  the  case  of ......... 

I. 

Illinois  Central  Railroad  Company  •• . .. 

Iowa.  Memorial  of  the  legislature  of  the  State  of,  in  favor  of  the  repeal  of 
the  duty  on  sugar ... 

Iowa.  Resolution  of  the  legislature  of,  in  favor  of  weekly  and  semi- weekly 
mail  service,  from  Dyersville  to  Decorah ,  in  that  State 

Iowa.  Resolutions  of  the  legislature  of,  instructing  the  senators  and  re- 
questing the  representatives  of  that  State  to  vote  against  the  Lecompton 
constitution 

Iowa.  Resolution  of  the  legislature  of,  in  favor  of  granting  bounty  lands  to 
the  volunteers  of  the  Spirit  Lake  expedition,  in  March,  1857 

Iowa.  Memorial  and  resolution  of  the  legislature  of,  asking  that  the  State 
may  be  indemnified  for  expenses  incurred  in  consequence  of  the  hostile 
invasion  of  the  Sioux  Indians,  March,  1857. 

Iowa.  Joint  memorial  of  the  legislature  of  the  State  of,  praying  a  grant  of 
land  for  McGregor,  St.  Peter's,  and  Missouri  River  railroad........ 

lows.  Memona\  and  joint  resolution  of  the  legislature  of  the  State  of,  in 
/kror  of  additioDaltaidl  facilities  in  that  State 


220 
106 
270 
268 

269 

192 

24 

56 

217 


96 
244 


221 
63 
45 
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31 
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52 
28 

241 
65 
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145 
239 
148 

147 
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153 
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Iowa.  Resolution  of  the  legislature  of  the  State  of,  asking  Congress  for  a 
grant  of  land  to  aid  in  the  construction  of  the  Prairie  du  Chien  and 
Man kota  railroad 3         166 

Iowa.  Memorial  and  joint  resolution  of  the  legislature  of  the  State  of, 
in  behalf  of  James  B.  Thomas  and  family,  sufferers  by  Indian  depreda- 
tions         3         167 

Iowa.  Resolution  of  the  legislature  of  the  State  of,  for  land  grants  to  aid 
in  the  construction  of  the  Linsing,  Northern  Iowa,  and  Southern  Min- 
nesota railroad 3         169 

Iowa.     Memorial  of  the  legislature  of  the  State  of,  in  favor  of  restricting  the 

sale  of  the  public  lands  to  actual  settlers 3         176 

Iowa.  Memoriid  of  the  legislature  of  the  State  of,  praying  that  a  grant  of 
land  be  made  to  the  Territory  of  Nebraska,  to  aid  in  the  construction 
of  a  railroad  from  Missouri  river,  via  the  South  Pass,  to  some  point  in 
Washington  Territory 3         177 

Iowa.  Resolution  of  the  legislature  of  the  State  of,  in  favor  of  the  erection 
of  a  post  office,  United  States  court-house,  and  custom-house,  at  Bur- 
lington   --         3         178 

Iowa.  Joint  resolution  of  the  legislature  of  the  State  of,  in  favor  of  a  grant 
of  land  to  aid  in  the  construction  of  a  railroad  from  the  northern 
boundary  of,  at  a  point  where  the  St.  Paul  and  Minneapolis  railroad  in- 
tersects said  boundary,  to  Sioux  city,  on  the  Missouri  river 3         179 

Iowa.  Memorial  and  joint  resolution  of  the  legislature  of  the  State  of,  in 
favor  of  the  establishing  a  mail- route  from  the  city  of  Des  Moines,  in 
thatSUte,  to  White  Cloud,  in  Kansas 3         186 

Iowa.  Resolution  of  the  legislature  of  the  State  of,  in  favor  of  the  erection 
of  a  nmrine  hospital,  custom-house,  and  post  office,  in  Muscatine,  in 
that  State 3         189 

Iowa.  Memorial  of  the  legislature  of  the  State  of,  praying  a  donation  of 
land  for  the  purpose  of  establishing  scientific  agricultural  schools  in 
that  State 8        202 

Iowa.     Memorial  of  the  legislature  of  the  State  of,  asking  Congress  to  divert 

the  grant  of  lands  to  said  State  for  buildings  to  an  agricultural  college.         3        233 

Iowa.  Memorial  and  resolutions  of  the  legislature  of  the  State  of,  in  rela- 
tion to  the  five  per  cent,  school  fund 3        234 

Iowa.  Memorial  and  resolution  of  the  legislature  of  the  State  of,  in  rela- 
tion to  the  grant  of  land  by  Congress  for  the  improvement  of  the  navi- 
tion  of  the  Des  Moines  river 3         235 

Iowa.     Resolution  of  the  legislature  of  the  State  of,  in  favor  of  certain  mail 

faculties 3        236 

Iowa.  Resolution  of  the  legislature  of  the  State  of,  in  relation  to  the  pen- 
sion of  Catharine  Dickerson 3        237 

Iowa.  Resolution  of  the  legislature  of  the  State  of,  in  favor  of  an  appropri- 
ation of  money  for  a  double-track  railroad  around  the  lower  rapids  in 
the  Mississippi,  on  the  Iowa  or  west  side  thereof 3        238 

Ittig,  Nancy 1  32 

J. 

Je wett,  Joshua  R.     Report  of  the  Court  of  Claims  in  the  case  of 1  53 

Johnson, T.  S.  J.     Report  of  the  Court  of  Claims  in  the  case  of..... 1  49 

Johnson,  Ann  B. 1  22 

Jones,  Llewellyn.    Report  of  the  Court  of  Claims  in  the  case  of....... 1  4 

K. 

Kansas  affaire.    Resolutions  of  the  legislature  of  the  State  of  Ohio,  relative  to        2         140 

Kansas.  Resolution  of  the  legislature  of  the  State  of  California,  relative  to 
the  admission  of,  as  a  State  into  the  Union,  under  the  Lecompton  con- 
stitution           3        228 

Kansas  and  slavery.     Resolutions  of  the  legislature  of  the  State  of  Maine,  in 

relation  to 3         206 

Kansas.  Resolutions  of  the  legislature  of  Massachusetts,  relative  to  the  ad- 
mission of,  into  the  Union  as  a  State ........I. 3         232 
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KaDsaB.   Resolution  of  the  legislatare  of  New  York,  relative  to  the  admisrion 

of,  into  the  Union  as  a  State 3        204 

Kansas.     Resolutions  of  the  legislature  of  Tennessee,  instructing  senators, 

&c.,  to  vote  for  the  admission  of  Kansas  into  the  Union  under  the  Le- 

compton  constitution 3         165^ 

Kansas  aifiEdrs.     Resolutions  of  the  legislature  of  Texas,  in  relation  to 3         194 

Kansas.     Resolution  of  the  legislature  of,  in  relation  to  the  admission  of, 

into  the  Union  as  a  State 3        242 

Kearney,  Lawrence,  a  captain  in  the  United  States  navy.     Memorial  of -3        207 

Kentucky.     Resolutions  of  the  legislature  of,  respecting  pensions  to  soldiers 

of  the  revolution  and  the  war  of  1812. 3         162^ 

King,  Ahraham,  administrator  of  Mandeville.     Report  of  the  Court  of  Claims 

in  the  case  of ---...         1  54 

King,  J.  H. ,  administrator  of  James  Greer.     Report  of  the  Court  of  Claims 

in  the  case  of -         1  50 

King,  Elizabeth 1  83 

Knapp,  Shepherd 2  95 

L. 

Lamoy,  Philip,  and  others.     Report  of  the  Court  of  Claims  in  the  case  of...  2  115 
Land  to  actual  settlers  in  the  State  of  California.     Resolutions  of  the  legisla- 
ture of  that  State,  in  favor  of  a  law  granting 3  18& 

Levy,  Jonas  P 4  251 

Light-house  system.     Resolutions  of  the  legislature  of  the  State  of  New 

York  in  relation  thereto...... 4  265 

Light-house.  Memorial  of  the  legislature  of  Wisconsin,  in  favor  of  the  erec- 
tion of  a - 3  175 

Livingston,  Schuyler.     Papers  in  relation  to  a  cargo  of  guano  received  by 4  267 

Loomis,  Sarah 1  34 

Loranger,  Joseph.     Report  of  the  Court  of  Claims  in  the  case  of 2  118 

M. 

McAtee,  Benjamin  L. ,  and  J.  N.  Eastham - .         1  27 

McCormick,  Cyrus  H 2         127 

Mcintosh,  James  Mc.     Report  of  the  Court  of  Claims  in  the  case  of 1  19 

Madison,  Nancy.     Report  of  the  Court  of  Claims  in  the  case  of. 1  84 

Magnetic  Telegraph  Company  and  the  New  England  Telegraph  Company. 

Memorial  of  the 3        227 

Magnetic  Telegraph  Company  and  the  New  England  Union  Telegraph  Com- 
pany.    Memorial  of  the  American  Telegraph  Company ,  &c. 3        245 

Mail-route.  Resolution  of  the  legislature  of  California,  in  favor  of  the  estab- 
lishment of  a,  from  San  Bernardino  to  Fort  Yuma 3         172 

Mail-routes.  Resolution  of  the  legislature  of  the  State  of  California,  in  favor 
of  the  establishment  of,  from  Auburn  to  Nevada  city,  from  Sacramento 
city  to  Cache ville,  and  from  Sacramento  city  to  Stockton 3         173 

Mail-route,  weekly.  Resolution  of  the  legislature  of  the  State  of  California, 
in  favor  of  the  establishment  of  a,  in  certain  counties  in  that  State,  and 
the  location  of  certain  post  ofiices  therein ..... . 3         229 

Mail,  weekly.  Resolution  of  the  legislature  of  the  State  of  California,  in 
favor  of  the  establishment  of  a,  from  Weaverville,  via  the  mouth  of 
CaiXon  creek,  to  Cafion  city,  in  that  State 3        230 

Mail  facilities.     Resolution  of  the  legislature  of  the  State  of  Iowa,  in  favor 

of  certain 3        236 

Mall -routes,  from  the  town  of  Union  to  Orleans  Bar,  and  from  the  town  of 
Union  to  San  Francisco,  in  California.  Resolutions  of  the  legislature  of 
California  in  relation  thereto.. -. 3         171 

Mail-route.     Resolutions  of  the  legislature  of  the  State  of  California,  in  favor 

of  the  establishment  of  a,  from  Marysville  to  Forest  city 3         170 

Maine.     Resolution  of  the  legislature  of  the  State  of,  in  relation  to  foreign 

paupers  and  criminals 1  12 

Maine.     Resolution  of  the   legislature   of  the   State   of,  in  relation  to  the 

bounty  OD  cod  fisheries 1  IS 
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Kaioe.     Resolutions  of  the  legislature  of  the  State  of,  in  relation  to  the 
decision  of  the  Supreme  Court  of  the  United  States  in  the  case  of  Dred 
Scott 1  14 

Maine.  Resolution  of  the  legislature  of  the  State  of,  in  relation  to  the 
claims  of  citizens  of  the  United  States  to  indemnity  for  spoliations  by 

French  cruisers  prior  to  1800 - 1  15 

Maine.  Resolution  of  the  legislature  of  the  State  of,  in  favor  of  the  distri- 
bution of  a  portion  of  the  public  lands  among  the  several  States  for 

educational  purposes 3         184 

Maine  Resolves  of  the  legislature  of  the  State  of,  requesting  the  senators 
and  representatives  of  that  State  in  Congress  to  use  their  influence  to 
prevent  the  repeal  of  the  law  allowing  bounties  on  vessels  engaged  in 

the  cod  fisheries 3         19G 

Maine.     Resolutions  of  the  legislature  of  the  State  of,  in  relation  to  Kansas 

and  slavery 3        206 

Mamay,  Ezra  T. ,  administrator.     Report  of  the  Court  of  Claims  in  the  case  of        1  62 

Marine  hospital,  custom-house,  and  post  office  in  Muscatine.     Resolution  of 

the  legislature  of  Iowa,  in  favor  of  the  erection  of  a 3         189 

Martin,  Jane.     Report  of  the  Court  of  Claims  in  the  case  of 1  42 

Martin,  Ellen 2         124 

Manry,  Lieutenant.     Resolution  of  the  legislature  of  New  York,  in  fiavor  of 

his  promotion  in  the  navy,  Ac 3        243 

Manry,  Lieutenaiit  M.  F.      Resolutions  of  the  legislature  of  New  Jersey,  in 

&vor  of  his  advancement  in  the  navy 3        222 

Massachusetts.     Resolutions  of  the  Legislature  of,  in  relation  to  the  claim  of 

that  State  for  services  of  militia  during  the  last  war  with  Great  Britain         1  9 

Massachusetts.     Resolutions  of  the  legislature  of,  in  favor  of  the  recognition 

of  Hayti  and  Liberia  as  sovereign  and  independent  States 1  16 

Maoachusetts.     Resolutions  of  the  legislature  of,  relative  to  the  admission 

of  Kansas  into  the  Union  as  a  State 3        232 

Massachusetts.     Resolutions  of  the  legislature  of,  relative  to  the  decision  of 

the  Supreme  Court  of  the  United  States  in  the  case  of  Scott  vs,  Sandford         3        231 
Memorial  of  the  legislature  of  Wisconsin,  in  favor  of  the  establishment  of  a 

mail-route  from  Dunleith,  Illinois,  to  Prairie  du  Chien,  Wisconsin 3         158 

Memorial  of  the  legislature  of  Missouri,  for  an  appropriation  of  public  lands 

to  build  a  railroad  from  Springfield  to  Glllis'  Bluff,  in  said  State,  &c 1  10 

Memorial  of  the  legislature  of  Missouri,  praying  that  the  unsurveyed  lands 

may  be  patented  to  that  State  without  being  surveyed 1  11 

Memorial  of  the  legislature  of  Missouri,  in  regard  to  Wolf  island,  the  juris- 
diction of  which  is  in  dispute  between  that  State  and  Kentucky,  praying 

that  the  land  may  be  sold,  &c 2         128 

Memorial  of  Henry  O'Rielly,  John  J.  Speed,  and  Tal.  P.  Shaffher,  concerning 

the  completion  of  telegraph  lines  to  Fort  Laramie  and  Salt  Lake 2         135 

Memorial  of  Henry  O'Rielly  concerning  military  highways,  **  or  stockade 

routes,"  for  protecting  travellers  and  settlers,  and  for  other  purposes..         2         134 
Memorial  of  the  legislature  of  the  State  of  Alabama,  in  favor  of  the  estab- 
lishment of  an  armory  in  that  State 2         141 

Memorial  and  resolution  of  the  legislature  of  Iowa,  asking  that  the  State 
may  be  indemnified  for  expenses  incurred  in  consequence  of  the  hostile 

invasion  of  the  Sionx  Indians  in  March,  1857...... 3         l.'>3 

Memorial  of  the  legislature  of  the  State  of  Iowa,  praying  a  grant  of  land  for 

McGregor.  St.  Peter's,  and  Missouri  River  railroad 3         164 

Memorial  and  joint  resolution  of  the  legislature  of  the  State  of  Iowa,  in  favor 

of  additional  mail  facilities  in  that  State 3         163 

Menzies,  Hannah .. ..................         1  35 

Michel,  John 1  68 

Michigan.     Resolution  of  the  legislature  of,  in  favor  of  an  appropriation  for 

the  improvement  of  certain  harbors -         3         154 

Michigan.     Memorial  of  the  Board  of  Education  and  Faculty  of  the  Agricul- 
tural College  of  that  State,  praying  a  donation  of  land  for  the  college  -         1  7 
Michigan.     Resolution  of  the  legislature  of,  in  favor  of  the  division  of  the 

State  into  two  judicial  districts 2         129 

Michigan.     Resolution  of  the  legislature  of,  relative  to  a  northern  Pacific 

railroad 3         16S 
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Hichigan.     Kegolution  of  the  legislature  of,  in  favor  of  an  appropriation  for 

the  repair  of  the  St.  Mary's  Falls  ship  canal .........        3        155 

Michigan.     Resolutions  of  the  legislature  of,  in  favor  of  the  donation  of  land 

for  the  endowment  of  the  Michigan  Agricultural  College 3        157 

Michigan.     Resolution  of  the  legislature  of,  relative  to  the  extension  of 

slavery ...... ............ .......... 3         160 

JMiller,  Henry 1  61 

Militia  of  the  States.  Resolution  of  the  legislature  of  New  York,  instruct- 
ing the  senators  and  requesting  their  representatives  to  urge  the  passage 
of  a  law  granting  to  the,  arms  and  equipments,  &c. ;  also  a  law  to 
improve  the  organization  of  the  militia 3         200 

Minnesota.     Resolutions  of  the  legislature  of  Wisconsin,  in  relation  to  the 

admission  of,  into  the  Union 3        209 

Missouri.     Memorial  of  the  legislature  of,  for  an  appropriation  of  public 

lands  to  build  a  railroad  from  Springfield  to  Gillis'  Blu£f,  in  said  State,  &c.         1  10 

Missouri.     Memorial  of  the  legislature  of,  praying  that  the  unsurveyed 

swamp  lands  may  be  patented  to  that  State  without  being  surveyed  ...         1  11 

-Missouri.  Memorial  of  the  legislature  of,  in  regard  to  Wolf  island,  the 
jurisdiction  of  which  is  in  dispute  between  that  State  and  Kentucky, 
praying  that  the  land  may  be  sold,  &c 2         128 

.Missouri.     Resolution  of  the  legislature  of,  in  favor  of  the  construction  of  a 

building  for  United  States  courts  and  post  office  at  Jefferson  City ...        2        133 

Morgan,  Elizabeth 1  43 

Musey,  Michel,  and  Andr^  Galtier.     Report  of  the  Court  of  Claims  in  the 

case  of....« .............. .............         1  60 

Myerle,  David.     Report  of  the  Court  of  Claims  in  the  case  of 2        130 

N. 

Nadeau,  Frances.     Report  of  the  Court  of  Claims  in  the  case  of ..........        2         113 

National  railroad.  Resolutions  of  the  legislature  of  the  Territory  of  Wash- 
ington, relative  to  the  construction  of  a,  from  the  Atlantic  States  to  the 
Pacific  ocean 3        211 

Nebraska.     Resolution  and  memorial  of  the  legislature  of  the  Territory  of, 

in  relation  to  bridging  the  Platte  river 3         182 

Nebraska  Territory.     Memorial  of  the  legislature  of  Wisconsin,  in  favor  of 

a  grant  of  land  to,  for  railroad  purposes............. . ...         3         168 

Neil,  William,  and  others 2         10* 

New  England  Telegraph  Company  and  the  Magnetic  Telegrt^h  Company. 

Memorial  of  the 3        227 

New  Jersey.     Resolutions  of  the  legislature  of  the  State  of,  in  favor  of  a 

donation  of  public  lands  to  that  State  for  certain  purposes 3        224 

New  Jersey.  Resolutions  of  the  legislature  of  the  State  of,  in  favor  of  the 
restoration  of  the  ports  of  Jersey  City  and  Camden  to  that  State,  and  of 
making  them  ports  of  entry,  &c ..... ............         3        225 

New  Jersey.  Resolutions  of  the  legislature  of,  in  relation  to  the  better 
preservation  of  life  and  property  in  cases  of  shipwreck,  and  for  the 
better  working  of  the  government  apparatus  on  the  coast  of  New  Jersey.         3        223 

New  Jersey.  Resolutions  of  the  legislature  of,  in  relation  to  the  advance- 
ment of  Lieutenant  M.  F.  Maury  in  the  navy 3        222 

New  Jersey.  Resolutions  of  the  l^islature  of,  in  relation  to  the  erection  of 
a  building  at  Trenton  for  the  United  States  courts,  and  the  offices  of  the 
collector  and  postmaster .. ....         3         187 

New  York.     Resolutions  of  the  legislature  of  the  State  of,  in  fiavor  of  a 

donation  of  land  for  a  ship  canal  around  the  Falls  of  Niagara 4        261 

New  York.  Resolution  of  the  legislature  of  the  State  of,  in  favor  of  grant- 
ing a  pension  to  the  surviving  soldieis  of  the  Indian  wars  from  1791  to 
1795,  and  to  the  widows  of  those  deceased  ..... .        3         199 

New  York.  Resolution  of  the  legislature  of  the  State  of,  in  favor  of  grant- 
ing to  the  militia  of  the  States  arms,  equipments,  &c....... . .         3        200 

New  York.     Resolution  of  the  legislature  of  the  State  of,  relative  to  the 

admission  of  Kansas  into  the  Union  as  a  State 3         204 

2Tew  York.  Resolutions  of  the  legislature  of  the  State  of,  in  favor  of  the 
Sna}  Bettiement  and  payment  of  the  half-pay  for  life  to  the  officers  of 
the  revolutionary  war 3         221 
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New  York.     Resolution  of  the  legislature  of,  in  favor  of  the  promotion  of 

lieutenant  Maury  in  the  navy 3        243 

New  York.  Resolutions  of  the  legislature  of  the  State  of,  in  favor  of  pen- 
sions to  the  surviving  soldiers  of  the  Indian  wars  from  1791  to  1795,  &c.         4         260- 

Kew  York.     Resolutions  of  the  legislature  of  the  State  of,  in  relation  to  the 

publiclands 4        262 

New  York.     Resolutions  of  the  legislature  of  the  State  of,  in  relation  to  the 

Pacific  railroad 4         264 

New  York.     Resolutions  of  the  legislature  of  the  State  of,  against  removing 

the  charge  of  the  light- house  system  from  the  present  board 4         265 

New  Mexico.  Resolutions  of  the  legislature  of,  in  relation  to  the  organiza- 
tion of  the  Territory  of  Arizona,  &c. 3        208 

Nicholson,  A.  0.  P 3        216 

Noble,  David.     Report  of  the  Court  of  Claims  in  the  case  of 2        114 

Nomse,  Rebecca  P 1  36 

Nourse,  Michael 2         139 

0. 

Officers  of  the  revolutionary  war.     Resolution  of  the  legislature  of  Virginia, 

in  relation  to S        244 

Offices  created,  and  the  salaries  thereof ;  offices,  the  salaries  of  which  have 
been  increased,  with  the  amount  of  such  increase,  during  the  first  ses- 
sion of  the  35th  Congress,  with  appropriations  made  during  the  same 
period 4        273 

Ohio.     Resolutions  of  the  legislature  of,  relative  to  Kansas  affairs 2         140 

Oxegon.     The  preamble,  constitution,  and  schedule  adopted  by  the  people 

of,  preparatory  to  admission  into  the  Union 3        226 

O'Rielly,  Henry.     Memorial  of,  concerning  military  highways,  or  ''stockade 

routes,"  for  protecting  travellers  and  settlers,  and  for  other  purposes...         2         134 

O'Rielly,  Henry,  John  J  Speeed,  and  Tal,  P.  Shaffher,  concerning  the  com- 
pletion of  telegraphic  lines  to  Fort  Laramie  and  Salt  Lake.     Memorial  of        2        135 

p. 

Page,  R.  L.,  administrator  of  W.  B.  Page.     Report  of  the  Court  of  Claims  in 

the  case  of. . .... 1  51 

Pacific  railroad.     Resolutions  of  the  legislature  of  New  York,  relative  to  the.         4        264 

Palmer,  Cortlandt,  receiver,  &c ..... 1  93 

Parker,  Peter 3         186 

Parrot,  Anna.     Report  of  the  Court  of  Claims  in  the  case  of 1  86- 

Pensions  to  the  surviving  soldiers  of  the  Indian  wars  from  1791  to  1795,  kc 

Resolutions  of  the  legislature  of  New  York,  in  favor  of  a  law  granting..  4  260 
Pension  to  the  surviving  soldiers  of  the  Indian  wars  from  1791  to  1795,  &c. 

Resolution  of  the  legislature  of  New  York,  in  favor  of  a  law  granting  a.  .        3         199- 

Phillips,  Stephen  C.     Report  of  the  Court  of  Claims  in  the  case  of 2         109 

Picard,  Francis,  administrator  of  Pierre  Ayott.     Report  of  the  Court  of  Clahns 

inthecaseof 2        123 

Picard,  Francis,  administrator  of  Pierre  Ayott 2         121 

Pierce,  Mary 1  37 

Platte  liver.     Resolution  and  memorial  of  the  legislature  of  the  Territory  of 

Nebraska,  praying  that  an  appropriation  be  made  to  bridge  the ...        3        182 

Polly,  Phebe 1  38 

Ports  of  entry.     Resolutions  of  the  State  of  New  Jersey,  in  relation  to  the 

establishment  of,  at  Jersey  City  and  Camden,  &c 3        225 

Post  office,  United  States  court-house,  and  custom-house  at  Burlington. 

Resolution  of  the  legislature  of  Iowa,  in  favor  of  the  erection  of  a ..         3         178 

Poblic  lands,  restricting  the  sale  of  the,  to  actual  settlers.     Memorial  of  the 

legislature  of  the  State  of  Iowa,  in  favor  of 3        176 

Public  lands  among  the  several  States  for  educational  purposes  Resolu- 
tion of  the  legislature  of  the  State  of  Maine,  in  favor  of  the  distribution 

of  a  portion  of  the 3         184 

Public  lands.  Resolutions  of  the  legislature  of  New  York,  in  relation  to  the.  4  262' 
Public  lands.     Resolutions  of  the  legislature  of  New  Jersey,  in  favor  of  a 

donation  of,  to  that  State  for  agricultural  colleges. 3         224- 
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Public  lands.  Memorial  of  the  legislature  of  the  State  of  Wisconsin,  in  rela- 
tion to  the  amount  due  that  SState  from  the  sale  of  public  lands  therein.         3  203 

Public  lands  in  Washington  Territory.     Letter  from  the  Commissioner  of  the 

General  Land  Office,  recommending  augmented  rates  for  surveying 4  266 

Puckett,  Samuel  M 2  102 

R. 

Bailroad,  the  Prairie  du  Chien  and  Mankota.    Resolution  of  the  legislature  of 

Iowa  asking  Congress  for  a  grant  of  land  to  aid  in  the  construction  of..         3         166 

Bailroad,  the  Luising,  Northern  Iowa  and  Southern  Minnesota.     Resolution 

of  the  State  of  Iowa  for  land  grants  in  the  construction  of 3         169 

Railroad  from  the  Missouri  river,  via  the  South  Pass,  to  some  point  in  Wash- 
ington Territory.  Memorial  of  the  legislature  of  Iowa  praying  that  a 
grant  of  land  be  made  to  the  Territory  of  Nebraska  to  aid  in  the  con- 
struction of  a.. -- 3         177 

Railroad  from  the  northern  boundary  of  Iowa  at  a  point  where  the  St.  Paul 
and  Minneapolis  railroad  intersects  said  boundary,  to  Sioux  City.  Joint 
resolution  of  the  legislature  of  the  State  of  Iowa  in  favor  of  a  grant  of 
land  to  aid  in  the  construction  of  a . .        3         179 

Railroad  from  the  city  of  Des  Moines,  in  the  State  of  Iowa,  to  White  Cloud, 
in  Kansas  Memorial  and  joint  resolution  of  the  legislature  of  the 
State  of  Iowa  in  favor  of  establishing  a . ...         3         185 

Railroad.  Resolution  of  the  legislature  of  the  State  of  Iowa  in  favor  of  an 
appropriation  of  money  for  a  double  track  around  the  lower  rapids  of  the 
Mississippi,  on  the  Iowa  or  west  side  thereof 3        238 

Railroad.  Memorial  of  the  legislature  of  Wisconsin  in  relation  to  the  Mine- 
ral Point  and  Portage  City 4        254 

Railroads.    Memorial  of  the  legislature  of  Wisconsin  in  favor  of  a  grant  of 

land  to  Nebraska  for  the  construction  of 3         168 

Ratcliff,  Joseph 3        213 

Reniflf,  Almira 1  40 

Report  of  the  Court  of  Claims  in  the  case  of  David  Myerle 2         130 

Report  of  the  Court  of  Claims  in  the  case  of  Letitia  Humphreys 2         105 

Report  of  the  Court  of  Claims  in  the  case  oi  Eliza  Shaffer 2         122 

Resolution  of  the  legislature  of  the  State  of  Maine  in  relation  to  foreign  pau- 
pers and  criminals 1  12 

Resolutions  of  the  legislature  of  the  State  of  Massachusetts  in  relation  to  the 

claim  of  that  State  for  militia  services  during  the  war  with  Great  Britain         1  9 

Resolution  of  the  legislature  of  the  State  of  Maine  in  relation  to  the  bounty 

on  cod  fisheries 1  13 

Resolutions  of  the  legislature  of  the  State  of  Maine  in  relation  to  tlie  decision 

of  the  Supreme  Court  of  the  United  States  in  the  case  of  Dred  Scott 1  14 

Resolution  of  the  legislature  of  the  State  of  Maine  in  relation  to  the  claims 
of  the  United  States  to  indemnity  lor  spoliations  by  French  cruisers 
priortolSOO 1  15 

Resolutions  of  the  legislature  of  Massachusetts  in  favor  of  the  recognition  of 

Hay  ti  and  Liberia  as  sovereign  and  independent  States 1  16 

Resolution  of  the  legislature  of  Michigan  in  favor  of  the  division  of  the  State 

into  two  judicial  districts 2         129 

Resolution,  by  Mr.  Crittenden,  respecting  the  financial  condition  of  the  coun- 
try and  its  industrial  interests,  as  well  as  the  grants  and  embairassments 
of  the  treasury  of  the  United  States 2         125 

Resolution  of  the  legislature  of  Texas— Capt.  J.  G.  Todd;  also  report  of  a  com- 
mittee of  the  Texas  legislature 2         132 

Resolution  of  the  legislature  of  Missouri  in  favor  of  the  constiuction  of  a 
building  for  the  accommodation  of  the  United  States  courts  and  the 
post  office  at  Jefferson  City 2         133 

Resolutions  of  the  legislature  of  Rhode  Island  Instructing  the  senators  and 
requesting  the  representatives  to  vote  against  the  admission  of  Kansas 
into  the  Union  under  the  Lecompton  constitution 3         149 

Resolutions  of  the  l^slature  of  Iowa  instructing  the  Beiiators  and  request- 
ing the  representatives  to  oppose  the  admission  of  Knnsas  into  the  Union 
as  a  State  under  the  Lecompton  constitniXon 3         147 
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Besolution  of  the  legislature  of  Iowa,  in  fttvor  of  weekly  and  semi-weekly 

mail  service  from  Dyersville  to  Decorah ,  in  that  State .. 3         148 

Beflolution  of  the  legislature  of  Iowa,  in  fav-or  of  granting  bounty  lands  to 

the  volunteers  of  the  Spirit  Lake  expedition,  in  March,  1857 3        152 

Besolution  of  the  legislature  of  Tennessee,  in  favor  of  the  passage  of  a  bill 
granting  a  pension  to  the  Boldiers  of  the  war  of  1812  and  of  the  various 

Indianwara - 3        151 

Besolution  of  the  legislature  of  Michigan  in  favor  of  an  appropriation  for 

the  improvement  of  certain  harbors..... 3        154 

Besolution  of  the  legislature  of  Michigan,  relative  to  a  northern  Pacific  rail- 
road          3         156 

Besolution  of  the  legislature  of  Michigan,  in  favor  of  an  appropriation  for  the 

repair  of  the  St.  Mary's  Falls  ship  canal. 3         155 

Besolution  of  the  legislature  of  Biichigan,  in  favor  of  a  donation  of  land  for 

the  endowment  cf  the  Michigan  Agricultural  College 3         157 

Besolution  of  the  legislature  of  Michigan,  relative  to  the  extension  of  slavery        3         160 
Besolutions  of  the  legislature  of  Kentucky,  respecting  pensions  to  soldiers  of 

the  revolution  and  of  the  war  of  1812 3        162 

Besolutions  of  the  legislature  of  New  Mexico,  in  relation  to  Arizona  and  the 

Indians 3        208 

Besolutions  of  the  legislature  of  California,  in  favor  of  land  to  actual  settlers        3        180 
Bhode  Island,   resolutions  of  the  leginlature  of  the  State  of,  &c.,  against 
the  admission  of  Kansas  into  the  Union  under  the  Lecompton  constitu- 
tion          8        U9 

Bhode  Island,  resolution  of  the  legislature  of,  in  favor  of  a  donation  of  pub- 
lic lands  to  the  States  and  Territories  to  aid  and  encourage  scientific 

education  in  agriculture  and  the  mechanic  arts 3        183 

Bichardson,  Ralph 1  68 

Bobb,  John 2         137 

Bobbins,  Mary. 1  73 

Boberts,  Robert 2        103 

Bobinson,  Rosamond.   Report  of  the  Court  of  Claims  in  the  case  of 1  86 

Rogers,  J.  K 1  94 

Buseell,  William  H.     Report  of  the  Court  of  Claims  in  the  case  of... 1  39 


s. 


Scaife,  Chamer  T. ,  administrator  of  Gilbert  Stalker,  deceased.    Report  of  the 

Court  of  Claims  in  the  case  of..... - 1  20 

School  lands.     Resolutions  of  the  State  of  California,  in  relation  to  the,   in 

that  State 3         210 

School  fund.     Memorial  and  resolutions  of  the  legielature  of  the  State  of 

Iowa,  in  relation  to  the  five  per  cent 3        234 

Scott  V8.  Sandford.    Resolutions  of  the  legislature  of  Massachusetts,  relative 

to  the  decision  of  the  Supreme  Court  of  the  United  States  in  the  case  of        3        2^31 
Sebastian  Indian  reservation.      Resolutions  of  the  legislature  of  California, 

against  the  removal  of  the,  from  its  pr^ent  location 3         197 

Secretary  of  the  Interior.     letter  from  the,  enclosing  a  communication  from 

the  Commissioner  of  the  General  Land  Office  respecting  additional  land 

districts 3        205 

Secretary  of  the  Treasury.     Letter  from  the,  in  reply  to  a  letter  from  C.  C. 

CUy,jr.,&c '. 3        161 

Secretary  of  the  Senate.     Report  of  the,  showing  the  ]>ayments  from  the 

contingent  fund  of  the  Senate  during  the  year  ending  December  6, 1857.        3        150 
Secretary  of  the  Senate.     Showing  the  names  of  the  persons  employed  in 

his  office  during  the  year  1857,  and  the  Bums  received  by  them 2         131 

Shaffer,  Elisi.     Report  of  the  Court  of  Claims  in  the  case  of 2         122 

Shaffher,  Tal.  P.,  of  Kentucky.     Memorial  of 4        263 

Shaw,  John.     Memorial  of  the  legislature  of,  in  behalf  of  the  claims  of 3        195 

Ship  canal  around  the  Falls  of  Niagara.     Resolutions  of  the  legislature  of 

>-     Wisconsin,  in  relation  to  a - 4        255 

Ship  canal  around  the  Falls  of  Niagara.     Resolutions  of  the  legislature  of 

New  York,  in  favor  of  a  donation  of  land  for  the  construction  of  a 4        261 
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Shipwreck.     Besolutions  of  the  legislature  of  New  Jersey,  in  favor  of  the 

better  pre^rvation  of  life  and  property  in  cases  of,  &c 3        22$ 

SlaveholdiDg  State.  Resolutions  of  the  State  of  Connecticut,  against  the  ad- 
mission of  another,  into  the  Union ..... \. 3         188 

Smith,  Neal,  administrator  of  William  Turvin.     Beport  of  the  Court  of 

Claims  in  the  case  of .....         1  21 

Smithsonian  Institution.     Report  of  the  Regents  of  the 4        272 

Springer,  Benjamin  H 2         144 

Stanwood  &  Reed 1  88 

Stevens,  Esther 1  87 

Stevens,  Isaac  I.  Resolutions  of  the  legislature  of  the  Territory  of  Wash- 
ington, relative  to  the  proclamation  of  martial  law  by,  late  governor  of 

that  Territory 3         174 

Stokely,  Joseph,  and  others.     Report  of  the  Court  of  Claims  in  the  case  of.         2         107 
Sugar.     Memorial  of  the  legislature  of  the  State  of  Iowa,  in  favor  of  the 

repeal  of  the  duty  on 3        239 

T. 

Taylor,  Margaret 1  71 

Tennessee.  Resolution  of  the  legislature  of,  in  favor  of  the  passage  of  a 
bill  granting  a  .pension  to  the  soldiers  of    the  war  of  1812  and  the 

various  Indian  wars 3         151 

Tennessee.  Resolutions  of  the  legislature  of,  instructing  senators,  &c. ,  to 
vote  for  the  admission  of  Kansas  into  the  Union  under  the  Lecomptou 

constitution . 3         165 

Territorial  government.  Resolution  of  the  legislature  of  the  State  of  Cali- 
fornia, in  &vor  of  a,  in  Carson  valley 3         181 

Texas.     Resolutions  of  the  legislature  of,  in  relation  to  Kansas  aflpairs 3         194 

Texas.     Resolution  of  the  legislature  of,  in  favor  of  a  law  to  authorize  the 

payment  of  certain  moneys,  &c 3        198 

Texas.     Resolution  of  the  legislature  of— Cap.  J.  G.  Tod,  &c 2         132 

Texas.     Joint  resolutions  of  the  legislature  of,  in  relation  to  the  charges 

against  John  C.  Watrous,  judge  of  the  United  States  district  court  ....         3         159 

Thistle,  H.  L 2         126 

Thomas,  James  B.,  and  family,  sufferers  by  Indian  depredations.     Memorial, 

&c.,  of  the  legislature  of  Iowa,  in  behalf  of.... . ... 3         167 

Thomas,  Louis  G.,  and  others 2  97 

Thompson,  James 1  46 

Thompson,  Robert  C,  and  another 1  47 

Tliome,  John  M.     Report  of  the  Court  of  Claims  in  the  case  of 1  66 

Tipton,  Lavinia 1  70 

Todd,  Captain  J.  G.     Resolution  of  the  legislature  of  Texas,   also  report  of 

a  committee  of  swd  legislature 2        132 

u. 

United  States  courts,  and  the  offices  of  the  collector  and  postmaster.  Reso- 
lutions of  the  legislature  of  New  Jersey,  in  relation  to  the  erection  of  a 
building,  at  Trenton,  for  the 3         187 

Utah.  Memorial  of  the  members  and  officers  of  the  legislature  of,  setting 
forth  their  grievances,  praying  Congress  to  respect  their  constitutional 
rights,  &c 3         201 

V. 

Vanwinkle,  Daniel.     Report  of  the  Court  of  Claims  in  the  case  of -.         2         110 

Virginia.     Resolution  of  the  legislature  of  the  State  of,  in  favor  of  the  final 

settlement  of  half-pay  to  officers  of  the  revolutionary  war,  &c 3         2t4 

w. 

Waggaman,  J.  H 3         248 

ff^a/es,  George  W^ 1  74 
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Wales,  T.  B.,  &  Co 

Washington  Territory.     Resolutions  of  the  legislature  of,  in  relation  to  the 

proclamation  of  martial  law  by  Isaac  I.  Stevens,  late  governor  of  that 

Territory - 

Washington  Territory.  Resolutions  of  the  legislature  of,  relative  to  the  con- 
struction of  a  national  railroad  across  the  continent,  from  the  Atlantic 

States  to  the  Pacific  ocean 

Way,  Samuel  A 

Watrons,  John  C. ,  judge  of  the  United  States  district  court.    Joint  resolutions 

of  the  legislature  of  Texas,  in  relation  to  certain  charges  against  him.. 

Weaver,  Hannah .     Report  of  the  Court  of  Claims  in  the  case  of 

Weed^  Sarah 

Wilcox,  Lucretia.     Report  of  the  Court  of  Claims  in  the  case  of 

Wilkes,  Charles 

Williams,  J.  D.  &  M 

Wirt,  J.  L ^ 

Wisconsin.     Memorial  of  the  legislature  of,  in  favor  of  the  donation  of  land 

to  Nebraska  Territory  for  railroads - 

Wisconsin.     Memorial  of  the  legislature  of.  in  favor  of  the  erection  of  a 

light-house  at  the  mouth  of  Kewaunee  river 

Wisconfln.     Memorial  of  the  legislature  of,  in  behalf  of  the  claims  of  John 

Shaw 

Wisconsin.     Memorial  of  the  legislature  of,  in  relation  to  the  amount  due 

from  the  sale  of  public  lands  therein 

Wisconsin.     Resolutions  of  the  legislature  of,  in  relation  to  the  admission  of 

Minnesota  into  the  Union  as  a  State 

Wisocmsin.     Resolution  of  the  legislature  of,  in  relation  to  the  admission  of 

Kansas  into  the  Union  as  a  State 

Wiaoonsin.     Memorial  of  the  legislature  of,  in  favor  of  a  grant  of  land  for 

the  Mineral  Point  and  Portage  City  railroad 

Wisconsin.     Resolutions  of  the  legislature  of,  in  fiavor  of  a  grant  of  land  for 

a  ship  canal  around  the  Falls  of  Niagara 

Williams,  Jeremiah  M.,  and  others.     Report  of  the  Court  of  Claims  in  the 

case  of 

Williams,  Nathaniel .     Report  of  the  Court  of  Claims  in  the  case  of 

Wisconsin.     Memorial  of  the  legislature  of,  in  fttvor  of  the  establishment  of 

a  mail-route  from  Dunleith,  Illinois,  to  Prairie  du  Chien,  Wisconsin 

Wolfe  &  Co.     Report  of  the  Court  of  Claims  in  the  case  of 

Wolfe,  Udolpho 

Wood,  David 

Wooley,  Abraham  R.     Report  of  the  Court  of  Claims  in  the  case  of 

Worden,  J.  L - 
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Besolutions,  memorials,  dtc. 


Resolution  of  the  legislature  of  California,  in  behalf  of  General  A.  M.  Winn.         1  1 

Resolution  of  the  legislature  of  California,  in  lavor  of  the  establishment  of 

certain  mail- routes . --.-......-....         1  2 

Resolutions  of  the  legislature  of  California,  in  fiivor  of  the  speedy  construc- 
tion of  a  national  railroad  from  the  valley  of  the  Mississippi  to  some 
point  in  California 1  3 

Resolution  of  the  legislature  of  California,  in  behalf  of  William  Orove  Deal.         1  4 

Resolutions  of  the  legislature  of  California,  in  favor  of  a  uniform  rate  of  post- 
age,  and  the  payment  by  the  gcverbment  for  all  '*  free  postage  matter," 
or  Uie  abolition  of  the**  franking  privilege" 1  6 

Resolution  of  the  legislature  of  California,  in  favor  of  an  additional  allowance 
to  the  officers  and  men  while  serving  in  the  Pacific  division,  and  also  to 
the  officers  of  the  Light-house  Board  of  that  coast 1  6 

Memorial  of  members  of  the  Board  of  Education  of  the  State  of  Michigan  and 
of  the  Faculty  of  the  agricultural  college  of  that  State,  praying  a  dona- 
tion of  land  for  the  agricultural  college .----.....-.         1  7 
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Besolutions  of  the  legislature  of  Massachusetts,  in  relation  to  the  claim  of 
that  State  against  the  United  States  for  military  services  during  the 
last  war  with  Great  Britain - - 

Memorial  of  the  legislature  of  Missouri,  for  an  appropriation  of  public  lands 
to  build  a  railroad  from  Springfield,  in  Greene  county,  to  or  near  Gillis' 
Bluff,  in  said  State,  on  the  Cairo  and  Fulton  railroad 

Memorial  of  the  legislature  of  Missouri,  praying  that  the  unsurreyed  swamp 
lands  may  be  patented  to  that  State  without  being  surveyed — 

Resolution  of  the  legislature  of  Maine,  in  relation  to  foreign  paupers  and 
crimi  nals ..--- . 

Resolution  of  the  legislature  of  Maine,  in  relation  to  the  bounty  on  cod  fish- 
eries  - 

Resolutions  of  the  legislature  of  Maine,  in  relation  to  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Dred  Scott — 

Resolution  of  the  legislature  of  Maine,  in  relation  to  claims  of  citizens  of  the 
United  States  to  indemnity  for  spoliations  by  French  cruisers*  prior  to 


1800. 


Resolutions  of  the  legislature  of  Massachusetts,  in  favor  of  the  recognition  of 
Hay ti  and  Liberia  as  sovereign  and  independent  States 

Resolutions,  by  Mr.  Crittenden :  That,  owing  to  the  financial  condition  of  the 
country  and  its  industrial  interests,  as  well  as  the  wants,  &c. ,  of  the 
treasury,  the  rates  of  duty  under  the  tariff  act  of  March  3,  1857,  ought 
to  be  materially  increased,  &c. .- 

Memorial  of  the  legislature  of  Missouri,  in  regard  to  Wolf  island,  the  juris- 
diction of  which  is  in  dispute  between  that  State  and  Kentucky,  pray- 
ing, &c 

Resolution  of  the  legislature  of  Michigan,  in  favor  of  the  division  of  the  State 
into  two  judicial  districts 

Resolution  of  the  legislature  of  Texas,  also  report  of  a  committee  of  the  same, 
in  relation  to  Captain  J.  G  Tod,  &c 

Resolution  of  the  legislature  of  Missouri,  in  favor  of  the  oonstruciion  of  a 
buUding  for  the  accommodation  of  the  United  States  courts  and  the 
post  office  at  Jefferson  City 

Memorial  of  Henry  O'Rielly,  concerning  military  highways,  or  *♦  stockade 
routes,"  for  protecting  travellers  and  settlers,  facilitating  mail  and  tele- 
graph communication  through  interior  territories,  &c.. 

Memorial  of  Henry  O'Rielly,  John  J.  Speed,  and  Tal.  P.  Shaffner,  concerning 
the  completion  of  telegraph  lines  to  Fort  Laramie  and  Salt  Lake 

Resolutions  of  the  legislature  of  Ohio,  relative  to  Kansas  affairs 

Memorial  of  the  legislature  of  the  State  of  Alabama,  in  favor  of  the  establish- 
ment of  an  armory  for  the  manu&cture  of  cannon  and  other  arms  in 
that  State 

Resolutions  of  the  legislature  of  Iowa,  instructing  the  senators,  &c.,  to  oppose 
the  admission  of  Kansas  into  the  Union  under  the  Lecompton  constitu- 
tion  

Resolution  of  the  legislature  of  Iowa,  in  favor  of  weekly  and  semi- weekly 
mail  service  from  Dyersville  to  Decorah,  in  that  State - 

Resolutions  of  the  legislature  of  Rhode  Inland  and  Providence  Plantations, 
instructing  the  senators,  &c.,  to  vote  against  the  admission  of  Kansas 
into  the  Union  under  the  Lecompton  constitution 

Resolution  of  the  legislature  of  Tennessee  in  favor  of  the  passage  of  a  bill 
granting  a  pension  to  the  soldiers  of  the  war  of  1812  and  of  the  various 
Indian  wars - 

Reeolution  of  the  legislature  of  Iowa  in  favor  of  granting  bounty  lands  to 
the  volunteers  of  the  Spirit  Lake  expedition,  in  March,  1867 

Memorial  and  resolution  of  the  legislature  of  Iowa  asking  that  the  State  may 
be  indemnified  for  expenses  incurred  in  consequence  of  the  hostile  inva- 
sion of  the  Sioux  Indians,  in  March,  1857 

Resolution  of  the  legislature  of  Michigan  in  favor  of  an  appropriation  for  the 
Improvement  of  certain  harbors - 

Resolution  of  the  legislature  of  Michigan  in  favor  of  an  appropriation  for  the 
repair  of  the  St.  Mary's  Falls  ship  canal :. 

Resolution  of  the  legislature  of  Michigan  relative  to  a  northern  Pacific  rail- 
road  
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Besolutions  of  the  legislature  of  Michigan  in  favor  of  a  donation  of  land  for 

the  endowment  of  the  Michigan  Agricultural  College 3        157 

Memorial  of  the  legislature  of  Wisconsin  in  favor  of  the  establishment  of  a 

mail-route  from  Dunleith,  Illinois,  to  Prairie  du  Chien,  Wisconsin 3        158 

Joint  resolutions  of  the  legislature  of  Texas  instructing  their  senators,  &c  , 
to  have  all  the  charges  against  Judge  John  C.  Watrous  investigated  by 
Congress  during  the  present  session 3        169 

Beaolution  of  the  legislature  of  Michigan  relative  to  the  extension  of  slavery        3        160 

Besolntions  of  the  legislature  of  Kentucky  respecting  pensions  to  soldiers  of 

the  revolution  and  of  the  war  of  1812 3         162 

Memorial  and  joint  resolution  of  the  leg^lature  of  Iowa  in  favor  of  addi- 
tional mail  facilities  in  that  State 3        163 

Joint  memorial  of  the  legislature  of  Iowa  praying  a  grant  of  land  for  Mc- 
Gregor, St.  Peter's,  and  Missouri  River  railroad 3         164 

Besolntions  of  the  legi^ture  of  Tennessee  instructing  the  senators,  &c. ,  to 
▼ot«  for  the  admission  of  Kansas  into  the  Union  under  the  Lecompton 
constitution 3        165 

Besolution  of  the  legislature  of  Iowa  asking  Congress  for  a  grant  of  land  to 

aid  in  the  construction  of  the  Prairie  du  Chien  and  Mankota  railroad..        3        166 

Memorial  and  joint  resolution  of  the  legislature  of  Iowa  in  behalf  of  James 

B.  Thomas  and  family,  sn£ferers  by  Indian  depredations 3         167 

Memorial  of  the  legislature  of  Wisconsin  in  fiAvor  of  the  donation  of  land  to 

the  Territory  of  Nebraska  to  aid  in  the  construction  of  railroads  ......        3        168 

Besolution  of  the  legislature  of  Iowa  for  land  grants  to  aid  in  the  construc- 
tion of  the  Lansing,  Northern^  Iowa,  and  Southern  Minnesota  railroad.        3        169 

Besolution  of  the  legislature  of  California  in  fSeivor  of  the  establishment  of  a 

mail-route  from  Marysville  to  Forest  city ....................         3        170 

Besolutions  of  the  legislature  of  California  in  favor  of  the  establishment  of 
mail-routes  from  the  town  of  Union  to  Orleans  Bar,  and  from  Union  to 
San  Francisco 3        171 

Besolution  of  the  legislature  of  California  in  fiavor  of  the  establishment  of  a 

mail  route  frx>m  San  Bernardino  to  Fort  Yuma 3        172 

Besolution  of  the  legislature  of  California  in  favor  of  the  establishment  of 
mail-routes  from  Auburn  to  Nevada  city,  from  Sacramento  dty  to 
Cacheville,  and  from  Sacramento  city  to  Stockton 3        173 

Besolutions  of  the  legislature  of  the  Territory  of  Washington  relative  to  the 
proclamation  of  martial  law  by  Isaac  I.  Stevens,  late  governor  of  that 
Territory 3         174 

Memorial  of  the  legislature  of  Wisconsin  in  fitvor  of  the  erection  of  a  light- 
house at  the  mouth  of  Kewaunee  river ........        3        175 

Memorial  of  the  legislature  of  Iowa  in  favor  of  restricting  the  sale  of  the 

public  lands  to  actual  settlers  ............ . . 3        176 

Memorial  of  the  legislature  of  Iowa  praying  that  a  grant  of  land  be  made  to 
the  Territory  of  Nebraska  to  aid  in  the  construction  of  a  railroad  from 
the  Missouri  river,  via  the  South  Pass,  to  some  point  in  Washington 
Territory 3        177 

Besolution  of  the  legislature  of  Iowa  in  favor  of  the  erection  of  a  post  office. 

United  States  court-house,  and  custom-house,  at  Burlington 3        178 

Joint  resolution  of  the  legislature  of  Iowa  in  fiavor  of  a  gprant  of  land  to  aid 
in  the  construction  of  a  railroad  from  the  northern  boundary  of  Iowa, 
&c.,  to  Sioux  dty,  on  the  Missouri  river..... .        3        179 

Besolution  of  the  legislature  of  California  in  favor  of  the  enactment  of  a  law 

granting  land  to  actual  settlers  in  that  State 3        180 

Besolution  of  the  legislature  of  California  in  favor  of  the  establishment  of  a 

territorial  government  in  Carson  valley 3        181 

Besolution  and  memorial  of  the  legislature  of  Nebraska  praying  that  an 

appropriation  be  made  to  bridge  the  Platte  river .....        3        182 

Besolution  of  the  legislature  of  Bhode  Island,  &c,  in  £ftvor  of  a  donation  of 
public  lands  to  the  several  States  and  Territories  to  aid  and  encourage 
sdentific  education  in  agriculture  and  the  mechanic  arts 3        183 

Besolution  of  the  legislature  of  Maine  in  fiivor  of  the  distribution  of  a  por- 
tion of  the  public  lands  among  the  several  States  for  educational  purposes.        3        184 

Memorial  and  joint  resolution  of  the  legislature  of  Iowa  in  favor  of  the 
establishing  of  a  mail-route  from  the  dty  of  Des  Moines,  in  that  State, 
to  White  Cloud,  in  Kansas 3        186^ 
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Besolationg  of  the  legislature  of  New  Jersey  in  relation  to  the  erection  of  a 
bailding,  at  Trenton,  for  the  aocommodation  of  the  United  States  ooutts 
and  the  offices  of  the  collector  and  postmaster 3        187 

Resolutions  of  the  leg^lature  of  Connecticut  instructing  senators,  &c.,  to 
vote  against  the  admission  of  another  slaveholding  State  into  the 
Union 3        188 

Resolution  of  the  legislature  of  Iowa  in  favor  of  the  erection  of  a  marine 

hospital,  custom-house,  and  post  office,  in  Muscatine,  in  that  State 3        189 

Resolutions  of  the  legislature  of  Texas  in  relation  to  Kansas  affairs 3        194 

Memorial  of  the  legislature  of  Wisconsin  in  behalf  of  the  claims  of  John 

Shaw,  to  pay  for  services  as  a  spy  or  scout  in  the  war  of  1812,  &c 3        195 

Resolves  of  the  legislature  of  Maine  requesting  the  senators,  &c.,  to  oppose 
the  repeal  of  the  law  allowing  bounties  to  vessels  engaged  in  the  cod 
fisheries 3         196 

Resolutions  of  the  legislature  of  California  requesting  the  senators,  &c.,  to 
oppose  the  removal  of  the  Sebastian  Indiim  reservation  from  its  present ' 
location 3         197 

Resolution  of  the  legislature  of  Texas  requesting  the  senators,  &«. ,  to  use 
every  effort  to  obtain  the  enactment  of  a  law  to  authorize  the  payment 
to  that  State  of  the  balance  of  the  appropriation  of  28th  February, 
1856,  providing  for  the  payment  of  a  certain  portion  of  the  public  debt 
of  Texas 3        198 

Resolution  of  the  legislature  of  New  York  instructing  the  senators,  &c. ,  to 
endeavor  to  procure  the  enactment  of  a  law  granting  a  pension  to  the 
surviving  soldiers  of  the  Indian  wars  from  1791  to  1795,  and  to  the 
widows  of  those  deceased 3        199 

Resolution  of  the  legislature  of  New  York,  instructing  the  senators,  &c  ,  to 
urge  the  enactment  of  a  law  granting  to  the  militia  of  the  States  arms 
and  equipments  of  the  greatest  efficiency,  and  in  greatly  increased  num- 
bers, &c 3        200 

Memorial  of  the  members  and  officers  of  the  legislature  of  Utah,  setting  forth 
their  grievances,  and  praying  (Congress  to  reconsider  the  course  already 
taken ;  to  respect  their  constitutional  rights ;  withdraw  the  troops, 
and  give  them  a  voice  in  the  selection  of  their  rulers. . 3        201 

Memorial  of  the  legislature  of  Iowa,  praying  a  donation  of  land  for  the  pur- 
pose of  establishing  scientific  agricultural  schools  in  that  State 3        202 

Memorial  of  the  legislature  of  Wisconsin,  praying  the  adoption  of  such  mea- 
sures as  will  secure  to  that  State  the  amount  due  from  the  sale  of  public 
lands  therein 3        203 

Resolution  of  the  legislature  of  New  York,  relative  to  the  admission  of  Kan 

sas  into  the  Union  as  a  State 3        204 

Resolutions  of  the  legislature  of  Maine,  in  relation  to  Kansas  and  slavery  ..         3        206 

Memorial  of  Lawrence  Kearney,  a  captain  in  the  United  States  navy,  pray- 
ing compensation  for  certain  expenses  incurred  and  services  rendered —         3        207 

Resolutions  of  the  legislature  of  New  Mexico,  relating  to  the  organization  of 
the  Territory  of  Arizona,  and  the  removal  of  the  wild  Indians  from  the 
Territory  of  New  Mexico 3        208 

Resolutions  of  the  legislature  of  the  State  of  Wit^^onsin,  in  relation  to  the 

admission  of  Minnesota  into  the  Union  as  a  Statt: 3        209 

Resolutions  of  the  legislature  of  California,  in  relation  to  school  lands  in  that 

State 3        210 

Resolutions  of  the  legislature  of  the  Territory  of  Washington,  relative  to  the 
construction  of  a  national  railroad  across  the  continent  from  the  Atlantic 
States  to  the  Pacific  ocean 3        211 

Petition  of  Samuel  Gardiner,  jr.,  that  Congress  will  purchase  his  patent  for 

lighting  gas,  &c.,  by  electricity 3        220 

Resolutions  of  the  legislature  of  New  York,  in  favor  of  a  law  to  provide  for 
the  final  settlement  and  payment  of  the  half-pay  for  life,  &c.,  to  the 
officers  of  the  revolutionary  army 3        221 

Resolutions  of  the  legislature  of  the  State  of  New  Jersey,  in  favor  of  the  ad- 
vancement of  Lieutenant  M.  F.  Maury  to  that  position  in  the  navy  to 
which  his  distinguished  services  entitle  him 3        222 

Resolutions  of  the  legislature  of  New  Jersey,  in  favor  of  appropriations  for 

the  better  preservation  of  life  and  property  in  cases  of  shipwreck,  &c —         3        223 
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ReflolatioDB  of  the  legislature  of  New  Jersey,  in  favor  of  a  donation  of  public 
lands  to  that  State,  &c. ,  for  the  founding  and  maintaining  of  agriciUtural 
colleges  therein 3        224 

Resolutions  of  the  legislature  of  New  Jersey,  in  favor  of  the  restoration  of 
the  ports  of  Jersey  City  and  Camden  to  that  State,  and  making  them 
portit  of  entry ;  also  in  relation  to  ports  of  entry  at  Tom's  River  and 
Atlantic  City,  &c ;. 3        225 

Memorial  of  the  Magnetic  Telegraph  Company,  and  of  the  New  England 
Union  Telegraph  Company,  praying  the  enactment  of  a  law  which  will 
prevent  combinations  between  citizens  and  companies  in  the  United 
States,  and  monopolists  and  companies  out  of  the  United  States,  for  the 
purpose  of  oppressing  telegraph  companies,  and  monopolizing  the  busi- 
ness of  telegraphing  in  the  United  States,  &c 3        227 

Resolution  of  the  legislature  of  California  relative  to  the  admission  of  Kan- 
sas into  the  Union  as  a  State  under  the  Lecompton  constitution ..        3        228 

Resolution  of  the  legislature  of  California  in  favor  of  the  establishment  of  a 
weekly  mail-route  in  certain  counties  iu  that  State,  and  the  location  of 
certain  pott  offices  therein 3        229 

Resolution  of  the  legislature  of  California  in  favor  of  the  establishment  of  a 
weekly  mail  from  Weaverville,  via  the  mouth  of  Cafion  creek,  to  Cafion 
city,  in  that  State 3        230 

Resolutions  of  the  legislature  of  Massachusetts  relating  to  the  decision  of  the 

Supreme  Court  of  the  United  States  in  the  case  of  Scott  vs.  Sandford...         3        281 

Resolutions  of  the  legislature  of  Massachusetts  relative  to  the  admission  of 

Kansas  mto  the  Union  as  a  State 3        232 

Memorial  of  the  legislature  of  Iowa  asking  Congress  to  divert  the  grant  of 

lands  to  said  State  for  public  buildings  to  an  agricultural  college ..         3        233 

Memorial  and  resolutions  of  the  legislature  of  Iowa  in  relation  to  the  five 

per  cent,  school  fund 3        234' 

Memorial  and  resolution  of  the  legislature  of  Iowa  in  relation  to  the  grant 
of  land  by  Congress  for  the  improvement  of  the  navigation  of  the  Des 
Moines  river 3        236 

Resolution  of  the  legislature  of  Iowa  in  favor  of  certaiifadditional  mail  facil- 
ities          3        236 

Resolution  of  the  legislature  of  Iowa  in  relation  to  the  pension  of  Catharine 

Dickerson 3        237 

Resolution  of  the  legislature  of  Iowa  in  favor  of  an  appropriation  of  money 
for  a  double-track  railroad  around  the  lower  rapids  of  the  Mississippi,  on 
the  Iowa  or  west  side  thereof 3        238 

Memorial  of  the  legislature  of  Iowa  in  favor  of  the  repeal  of  the  duty  on 

sugars 3        239 

Letter  of  the  delegate  of  the  Territory  of  Utah  in  CongresH,  enclosing  the 
memorial  of  delegates  of  the  convention  which  assembled  in  Great  Salt 
Lake  City,  and  adopted  a  constitution  with  a  view  to  the  admission  of 
Utah  into  the  Union  as  a  State,  together  with  a  copy  of  that  constitu- 
tion          3        240 

Resolution  of  the  legislature  of  Wisconsin  in  relation  to  the  admission  of 

Kansas  into  the  Union  as  a  State 3        242 

Resolution  of  the  legislature  of  New  York  requesting  the  senators,  &c.,  to 
advocate  the  promotion  of  Lieutenant  Maury  to  such  rank  in  the  navy 
as  his  meritorious  services  entitle  him . .        3        243 

Resolution  of  the  legislature  of  Virginia  in  fftvor  of  the  final  settlement  of 

half-pay  to  officers  of  the  revolutionary  war,  &c 3        244 

Memorial  of  the  American  Telegraph  Company  in  answer  to  the  memorial  of 
the  Magnetic  Telegraph  Company  and  the  New  England  Union  Tele- 
graph Company,  and  remonstrating  against  the  prayer  of  their  memorial 
being  granted 3        245 

Resolutions  of  the  legislature  of  California  in  favor  of  the  interposition  of  the 
general  government  for  the  release  of  J.  M.  Ainsa,  an  American  citizen, 
held  in  captivity  at  Sonora,  in  Mexico 4        267 

Resolution  of  Uie  legislature  of  California  in  fa>or  of  the  construction  of  a 

breakwater  at  San  Luis  Obispo,  in  that  State 4        268 

Resolution  of  the  legislature  of  California  in  favor  of  the  donation  of  land  to 
each  of  the  States  and  Territories  of  the  Union  for  the  endowment,  kc. , 
of  colleges  of  agriculture,  the  mechanic  arts,  and  natural  history 4        259 
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Resolutions  of  the  legislature  of  New  York  in  favor  of  the  enactment  of  a 
law  granting  pensions  to  the  surviving  soldiers  of  the  Indian  wan  from 

1791  to  1795,  and  to  the  widows  of  those  deceased 4        260 

Resolutions  of  the  legislature  of  New  York  in  favor  of  a  donation  of  land  for 

the  construction  of  a  ship  canal  around  the  Falls  of  Niagara 4        261 

Resolutions  of  the  legislature  of  New  York  in  relation  to  public  iands 4        262 

Memorial  of  Tal.  P.  Shaffner,  praying  for  an  amendment  of  the  act  of  March 
3,  1857,  entitled  **An  act  to  expedite  telegraphic  communication  for  the 

uses  of  the  government  in  its  foreign  intercourse,' '  &c. 4        263 

Resolutions  of  the  legislature  of  New  York  relative  to  the  Pacific  railroad...        4        264 
Resolutions  of  the  legislature  of  New  York  against  the  enactment  of  any 
law  which  may  remove  the  charge  of  the  light-house  sjrstem  from  the 

custody  of  the  present  board - 4        265 

Resolutions  passed  at  a  meeting  of  the  citizens  of  Georgetown,  D.  C,  pro- 
testing against  the  prayer  of  citizens  residing  an  the  **  heights"  of  that 

town  to  be  excluded  from  the  corporate  limits  thereof 4        268 

Resolutions  of  the  Board  of  Aldermen  and  Board  of  Common  Council  of  the 
cori>oration  of  Georgetown,  D.  C,  protesting  against  the  receding  of  any 

portion  of  that  town  to  the  county  of  Washington ^ 4        269 

Memorial  of  the  citizens  of  Georgetown,  D.  C,  some  of  whom  reside  on  the 
*' heights,"  remonstrating  against  the  prayer  of  certain  citizens  of  that 
town  to  have  a  portion  thereof  excluded  from  the  corporate  limits 4        270 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fdkuabt  2,  1858. — Referred  to  the  Committee  on  Claims. 


The  CouBT  OF  Claims  submitted  the  following 

REPORT. 

To  ike  Jionoraile  the  Senate  and  House  of  BepreserUativea  o/ihe  United 
StcUea  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
18  the  report  in  the  case  of 

REBEKAH  HEALD  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 
In  testimony  whereof^  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  o  1  ®®*1  ^^  ^*^^  Court  at  Washington,  this  first  day  of  February, 
t^  ^-J  A.  D   1858. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


IN  THE  UNITED  STATES  COURT  OF  CLAIMS. 

To  the  honorable  the  United  States  Court  of  Claims : 

The  petition  of  Bebekah  Heald,  the  widow  of  Major  Nathan  Heald, 
late  of  St.  Charles  county,  in  the  State  of  Missouri,  most  respectfully 
represents : 

That  on  the  15th  day  of  August,  1812,  her  husband,  then  Captain 
Heald,  an  officer  in  the  United  States  army,  commanded  Fort  Dear- 
born, in  or  near  Chicago  ;  that  she,  your  petitioner,  resided  there  with 
him,  and  that  they  were  possessed  of  considerable  personal  property, 
all  of  which  was  lost  at  the  destruction  of  said  Fort  Dearborn,  on  the 
said  15th  day  of  August,  1812,  by  the  Indians,  and  by  whom  they  were 
taken  prisoners. 

That  an  inventory  or  schedule  of  the  property  thus  lost  is  herewith 
annexed,  together  with  its  sup])osed  valuation. 

Your  petitioner  further  states  that,  after  the  death  of  her  husband, 
she,  in  the  month  of  December,  1847,  petitioned  Congress  for  pay- 
ment and  remuneration  for  the  property  so  destroyed  by  the  Indians 
and  lost  to  them. 

That  her  petition  was  forwarded  to  the  Hon.  Thomas  H.  Benton, 
then  a  senator  is  Congress  from  Missouri,  and  was  accompanied  \>y 


2  REBEKAH  HEULD. 

the  depositioDS  of  two  ladies  of  Chicago,  who  were  well  acquainted 
with  all  the  facts  in  relation  to  their  capture  and  the  destruction  of 
their  property  ;  that  hy  some  strange  fatality  the  petition  and  testi- 
mony were  lost  or  mislaid,  and  were  never  presented  to  Congress  ;  that 
both  of  the  ladies  at  Chicago  are  now  dead  ;  that  their  testimony,  duly 
taken,  was  full  and  complete ;  that  her  said  petition  was  furthermore 
accompanied  by  the  additional  testimony  of  Colonel  John  0' Fallon 
and  Colonel  John  Buland,  of  St.  Louis,  Missouri. 

Your  petitioner  prays  that  her  claim  may  be  examined  and  adjudi- 
cated upon  in  such  manner  as  may  be  conformable  to  the  rules  and 
regulations  of  your  Court ;  and,  if  necessary,  that  a  commission  may 
be  granted  to  take  the  depositions  of  witnesses  in  St.  Louis,  Missouri, 
to  substantiate  her  claim. 

The  major  part  of  the  property  lost  was  her  own,  and  over  which 
her  husband  exercised  no  control ;  but,  perhaps,  when  legally  con- 
sidered^ the  title  was  in  him.  If  such  be  the  construction,  then  I 
appeal  in  the  name  of  his  legal  representatives  for  pay. — (Relies  upon 
5th  article  of  amendments  to  the  Constitution,  3  U.  S.  St.,  261 ;  sec. 
6,  397 ;  sec.  6,  466,  chap.  124 ;  and  general  principles  of  public 
law.) 

KEBEKAH  HEALD. 


United  States  to  Kebekah  Hrald,  Dr. 

Far  lo88  of  property  (^personal)  taken  and  destroyed  by  Indians  on  the 
15th  day  of  August ^  1812,  ai  Fort  Dearborn^  on  the  destruction  ofiht 
forty  viz: 

One  negro  woman,  Cicily,  and  her  child,  valued  at $1,000  00 

One  side-saddle,  bridle,  and  martingale 35  00 

Three  horses 500  00 

Two  cows  and  calves 50  00 

Household  furniture 200  00 

Silver  spoons  and  tumblers '75  00 

Table  furniture  complete 75  00 

Clothing 600  00 

Jewelry. — Ear-rings,  breastpins,  rings,  &c 50  00 

2,585  00 

State  of  Missouri,    ) 
Couniy  of  St.  Charles,  ] 

I,  Bebekah  Heald,  do  swear  that  the  facts  stated  by  me  in  the  peti- 
tion, so  far  as  they  are  of  my  own  personal  knowledge,  are  true;  and, 
so  far  as  they  depend  upon  the  information  of  others,  I  believe  to  be 
true ;  and  that  the  schedule  annexed  is  a  true  account  of  the  property 
lost,  and  the  estimated  value,  say  two  thousand  five  hundred  and 
eighty-five  dollars. 

BEBEKAH  HEALD. 

Subscribed  and  sworn  to  before  me,  the  undersigned  justice,  this 
ff^Ii  October,  1856. 

JOSIAH  B.  COSBY,  Justice  of  the  Peowe. 


8i!ATB  OF  Missouri,     \ 
CawUy  of  St.  GharUa,  ] 

I,  John  K.  McDearmon,  clerk  of  the  connty  court  of  St.  Charles 
county,  certify  that  Josiah  B.  Ooshy,  esq.,  before  whom  the  foregoing 
affidavit  of  Bebekah  Heald  was  made,  and  whose  genuine  signature 
is  thereunto  attached,  is  now,  and  was  at  the  time  of  so  doing,  an 
acting  justice  of  the  peace,  duly  commissioned,  sworn,  and  qualified 
within  and  for  said  county  ;  and  that  all  his  official  acts,  as  such,  are 
entitled  to  full  faith  and  credit. 

In  testimony  whereof,  I  have  hereto  set  my  hand  and  seal  of 
[l.  s.]  said  court,  at  office,  this  11th  day  of  October,  1855. 

JOHN  K.  McDEARMON,  CUrh. 


To  the  honorahU  the  Court  of  Claims  of  the  United  Btatea: 

Rebekah  Heald,  a  petitioner  to  the  Court  of  Claims,  begs  leave  to 
file  this  supplementary  petition,  to  make  certain  amendments  which 
she  is  advised  are  necessary  to  her  original  petition. 

Your  petitioner  founds  her  claim  on  the  implied  contract  which  exists 
between  the  government  and  its  citizens  to  afford  them  protection 
against  all  hostile  depredations,  and  the  repeated  recognition  of  their 
liability  in  cases  similar  to  this  of  your  petitioner. 

No  one  is  interested  in  the  said  claim  but  the  petitioner,  and  the 
legal  representatives  of  her  late  husband,  in  whose  behalf  she  petitions, 
who  are  Darius  Heald,  (son  of  the  petitioner  and  her  late  husband, 
Nathan  Heald,)  and  Nathan  Heald  McCausland  and  Alexander  A. 
McCausland,  (grandsons  of  the  petitioner  and  her  late  husband, Na- 
than Heald.) 

Tour  petitioner  desires  that  her  petition  may  be  so  amended  as  to 
include  the  above  statements,  and  prays  leave  to  amend  the  schedule 
thereunto  annexed,  by  adding  thereto  a  watch  and  a  gun  that  were 
lost  at  the  same  time,  and  in  the  same  manner  set  forth  in  the  petition, 
and  that  were  of  the  value  of  one  hundred  and  fifty  dollars. 

REBEKAH  HEALD. 

Statb  op  Missouri,    ) 
County  of  St.  Charles,  J  *'* 

This  day  personally  appeared  before  me,  Josiah  B.  Cosby,  a  justice 
of  the  peace  duly  authorized  by  law  to  administer  oaths  within  and 
for  the  county  aforesaid,  Rebekah  Heald,  whose  name  is  subscribed  to 
the  foregoing  petition,  and  who  being  by  me  duly  sworn,  upon  her 
oath  says  that  said  petition  and  the  facts  therein  set  forth  are  true. 

Sworn  to  and  subscribed  before  me  this  4th  day  of  January,  1856. 

JOSIAH  B.  COSBY, 
Justice  of  the  Pecuse. 

State  op  Missouri, 
County  o^  St,  Charles. 

I,  John  K.  McDearmon,  clerk  of  the  county  court  of  said  county^ 
certify  that  Josiah  B.  Cosby,  esq.,  whose  proper  signature  appears  ta 
the  above  affidavit  of  Rebekah  Heald,  is  now,  and  was  at  the  time 
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of  80  doing,  an  acting  justice  of  the  peace  within  and  for  said  county, 
duly  commissioned  and  qualified,  and  that,  as  such,  his  acts  are  en- 
titled to  full  faith  and  credit. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal  of  said 
Tt  o  1  court,  at  office,  in  the  city  of  St.  Charles,  this  Tth  day  of  Janu- 
L^-  ^-J  ary,  1856. 

JOHN  K.  MoDEARMON,  Clerk. 


m  THE  COUBT  OF  CLAIMS. 

Bbbeoca  Hbald  v8.  Thb  United  Statrb. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

The  petition  states  the  following  facts : 

The  petitioner  is  the  widow  of  Captain  Heald,  deceased. 

On  the  15th  of  August,  1812,  her  hushand  was  a  captain  in  the 
army  of  the  United  States,  and  then  resided  with  the  petitioner,  his 
wife,  at  Chicago. 

At  that  time  Captain  Heald  was  commander  of  Fort  Dearhorn,  in 
or  near  Chicago,  where  he  and  the  petitioner  then  had  personal  property 
of  the  value  of  $2,585. 

The  Indians,  on  the  said  15th  of  August,  1812,  destroyed  Fort 
Dearborn,  when  all  said  personal  property  was  lost,  and  Captain  Heald 
and  the  petitioner,  his  wife,  were  taken  prisoners.  The  greater  part 
of  the  personal  property  so  lost  belonged  to  the  petitioner. 

The  object  of  the  petitioner  is  to  recover  the  value  of  said  personal 
property  either  for  herself  or  for  the  legal  representatives  of  her  said 
husband. 

At  the  tiipe  of  said  destruction  of  Fort  Dearborn  the  United  States 
and  the  Indians  were  at  war ;  and  the  claim,  therefore,  is  for  the  value 
of  private  personal  property  destroyed  by  an  enemy  in  time  of  war. 

We  think  that  there  is  no  difficulty  in  this  case.  The  government 
is  not  bound  to  pay  for  the  property  in  question.  No  doctrine  is  better 
settled  than  that  the  government  of  an  invaded  country  is  not  liable 
to  pay  for  private  property  destroyed  by  the  enemy.  This  subject  was 
before  us  in  1856,  in  the  case  of  Casius  M.  Clay,  and  the  decision  was 
against  his  claim.  In  the  opinion  in  that  case,  the  authority  of  Yattel 
is  relied  on.  That  author,  speaking  of  the  damages  caused  to  indi- 
viduals by  acts  of  the  enemy,  says  :  **  All  the  subjects  are  exposed  to 
such  damages ;  and  woe  to  him  on  whom  they  fall  I  The  members  of 
a  society  may  well  encounter  such  risk  of  property,  since  they  encoun- 
ter a  similar  risk  of  life  itself.  Were  the  State  strictly  to  indemnify 
all  those  whose  property  is  injured  in  this  manner,  the  public  finances 
would  soon  be  exhausted  ;  and  every  individual  in  the  State  would  be 
obliged  to  contribute  his  share  in  due  proportion — a  thing  utterly  im- 
practicable. Besides,  these  indemnifications  would  be  liable  to  a  thou- 
sand abuses^  and  there  would  be  no  end  of  the  particulars.  It  is 
therefore  to  be  presumed  that  no  such  thing  was  ever  intended  by 
those  who  united  to  form  a  society." — (Vattel's  Law  of  Nations,  book 
3^  chap.  15,  sec.  232.) 

Oar  opinion  is,  that  the  petition  shows  no  cause  of  action. 


35th  Ookgrbb,  )  SENATE.  C  Mk.  Doo. 

Ist  Session.     J  )  No.    147. 


RESOLUTIONS 


THE  LEGISLATURE  OF  IOWA, 

tVBTRUOTOlO 

The  senators  J  and  requesting  the  representatives  of  that  State^  in  Con- 
gresSy  to  oppose  the  admission  of  Kansas  into  the  Union  as  a  State 
tinder  the  Lecompton  constitution. 


Tebrvart  4,  1858.— Ordered  to  lie  on  the  table  and  be  printed. 


Preamble  and  joint  resdtUion  of  instruction  concerning  the  admission  of 
Kansas  into  the  Union  under  the  Lecompton  constitution. 

Whereas,  application  bas  been  made,  or  is  about  to  be  made,  to  the 
Congress  of  the  United  States,  for  the  admission  of  Kansas  into  the 
Union  under  the  instrument  known  as  the  Lecompton  constitution  ; 
and  where€ks,  among  otber  grave  questions  arising  from  said  applica- 
tion, is  that  presented  by  the  fact  that  the  convention  which  framed 
said  instrument  refused  to  submit  it  fairly  to  the|  people  of  said  Ter- 
ritory for  ratification  or  rejection ;  and  whereas,  the  question  thus 
presented  involves  one  of  the  fimdamental  principles  upon  which  our 
government.  State  and  national,  are  all  based ;  and  whereas,  it  is 
eminently  right  and  proper  that  the  several  States  should,  through 
their  general  assemblies,  express  to  their  senators  and  representatives 
in  Congress  their  opinions  upon  such  questions  ;  therefore — 

Be  it  resolved  by  the  general  assembly  of  the  State  of  lowa^  That  our 
senators  in  Ck)ngress  be  instructed,  and  our  representatives  requested, 
to  oppose  the  admission  of  Kansas  as  one  of  the  States  of  our  Union 
under  the  so-called  Lecompton  constitution^  because,  among  other 
reasons,  6aid  constitution  was  not  submitted  by  the  convention  which 
framed  it  to  a  fair  and  honest  vote  of  the  people  of  the  Territory  of 
Kansas  for  ratification  or  rejection. 

Besolvedy  That  we  condemn  the  President  of  the  United  States, 
senators  in  Congress,  and  all  others  in  authority  under  the  Constitu- 
tion of  the  United  States,  who  have  advised  or  consented  to  the  ad- 
mission of  Kansas  into  the  Union  under  the  Lecompton  constitution. 

Besolvedy  That  the  terms  of  the  pretended  submission  of  the  Le- 
compton couBtitution  to  the  people  of  Kansaa  Territory,  employed,  m 
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the  schedule  of  said  constitntion,  viz :  that  the  votes,  if  cast,  must  he 
for  the  constitution,  are  an  insult  to  common  sense,  and  an  outrage 
on  common  honesty,  and  had  their  origin  in  a  hold  determination  to 
thrust  slavery  on  Kansas  in  opposition  to  the  consent  of  the  people  of 
said  Territory,  and  in  violation  of  the  spirit  of  our  national  Consti- 
tution. 

Besolvedy  That  our  senators  in  Congress  he  requested  to  resign, 
unless  they  can  support  the  foregoing  resolves,  and  vote  as  therein  in- 
dicated. 

Resolved,  That  the  secretary  of  state  he  instructed  to  forward  a  copy 
of  the  foregoing  preamble  and  resolutions  to  each  of  our  senators  and 
representatives  in  Congress. 

STEPHEN  B.  SHELLEDY, 
Speiaker  of  the  House  of  Representatives. 
OBAN  FAVILLE, 

President  of  the  Senate. 

Approved  January  23,  1858. 

RALPH  P.  LOWE. 


Oppicb  op  Secretary  op  State, 

Des  Moines,  January  23,  1858. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  from  the  original 
roll  on  file  in  my  office. 

ELIJAH  SELLS, 
Secretat^y  of  State. 


35th  Congbbb,  )  SENATE.  (  Ida.  Doc. 

W  SeatUm.     J  ?  No.  148. 


RESOLUTION 
.THE  LEGISLATURE  OF  IOWA, 


m  FATOB  or 


Weddy  or  semirweeldy  mail  service  from  Dyersmtte  to  Decorahy  in  tha4i 

State. 


YwBKOAKi  4, 1858. — ^Beferred  to  the  Committee  on  Post  Offices  and  Post  Boads  and  ordered 

to  be  printed. 


JOINT  BESOLUnON  to  proeuze  mail  fEicilities. 

Received  hy  the  general  asaemtly  of  the  State  of  lowaj  That  oar  sen- 
ators be  instrncted  and  our  representatives  be  requested  to  use  their 
influence  to  procure  weekly  or  semi-weekly  service  on  mail  routo 
No.  — ,  commencing  at  Dyersville,  in  Dubuque  county,  Iowa,  thence 
by  way  of  Poultney,  Plumb  Spring,  Yankee  Settlement,  Honey  Creek, 
Cox  Creek,  Volga  City,  Highland,  Elgin,  Clermont,  &c.,  to  Decorah, 
in  Winneshilk  county,  Iowa. 

STEPHEN  B.  SHELLEDY, 
Speaker  of  the  House  of  Representatives. 
OBAN  FAVILLE, 

President  of  the  Senate. 

Approved  January  26,  1858. 

KALPH  P.  LOWE. 


Officb  op  Secretary  op  State, 

Des  MoineSj  January  26,  1858. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  from  the  original 
on  file  in  my  ofiS^ee. 

ELIJAH  SELLS, 

Secretary  of  State. 


35IH  CoKQBBBS,  )  SENATE.  (  Mis.  Doc. 

la  Session.     \  '  )   No.  149. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


RESOLUTIONS 


THE  LEGISLATURE  OF  THE  STATE  OF  RHODE  ISLAND 
AND  PROVIDENCE  PLANTATIONS; 


lirSTRUOTIllG 


The  senators  and  requesting  the  representatives  of  that  State  in  Con- 
gress to  vote  against  the  admission  of  Kansas  into  the  Union  under  the 
Lecompton  constitution. 


Fkbbua&t  8,  1858.— Read  and  ordered  to  be  printed. 


STATE  OF  RHODE  ISLAND  AND  PROVIDENCE  PLANTATIONS, 
JANUARY  SBSSION,  A.  D.  1858. 

Resolved  J  That  our  senators  4n  Congress  be  instructed,  and  our  rep- 
resentatives be  requested,  to  vote  against  the  admission  of  Kansas  into 
the  Union  under  the  Lecompton  constitution. 

Resolved^  That  the  secretary  of  State  be,  and  he  hereby  is,  instructed 
to  transmit  a  copy  of  the  above  resolution  to  each  of  the  members  of 
Congress  from  this  State,  immediately  after  its  passage. 


I  certify  the  above  to  be  a  true  copy  of  resolutions  passed  by  the 
general  assembly  at  its  present  January  session. 

JAMES  R.  BARTLETT, 

Secretary  of  .State. 


f 


35th  Congress,  )  SENATE.  (  Mis.  Doc. 

lit  Session.      J  }  No.  150. 


REPORT 

OP  TEH 


f 


SECRETARY  OF  THE  SENATE, 


The  payments  from  the  contingent  fund  of  the  Senate  during  the  year 
ending  JDecember  6,  1857. 


Jawart  19,  1858. — Read  and  oidered  to  lio  on  the  table.     Motion  to  print  referred  to  the 

Committee  on  Printing. 
February  9,  1858. — Report  in  favor  of  printing  submitted,  considered,  and  agreed  to. 


Office  Sbcrbtaey  of  the  Senate, 

January  19,  1858. 
The  Secretary  of  the  Senate  has  the  honor  to  report  a  detailed  state- 
ment, prepared  in  obedience  to  the  20th  section  of  the  act  of  26th  Au- 
gust, 1842,  of  the  payments  from  the  contingent  fund  of  the  Senate 
during  the  year  ending  December  6,  1857 ;  the  payments  having  been 
approved  and  passed  by  the  Committee  to  Audit  and  Control  the  Con- 
tingent Expenses  of  the  Senate. 

The  amounts  of  the  several  appropriations  for  the  contingent  expenses 
of  the  Senate,  unexpended  at  the  close  of  the  year  above  mentioned, 
were : 

For  lithographing  and  engraving |5  00 

For  books 5,551  74 

For  stationery 1,721  07 

For  newspapers 1,934  15 

For  Congressional  Globe,  and  binding  the  same 43,953  81 

For  reporting  proceedings 16,354  82 

For  clerks  to  committees,  pages^  police,  horses  and  carryalls  33,211  53 
For  engraving  the  maps,  &c.,  accompanying  reports  of  sur- 
veys for  a  Pacific  railroad  route 21,500  00- 

For  expenses  of  select  committees 588  62 

For  miscellaneous  items 9,537  3ft 

Of  these  balances,  $12,416  05  were  then  in  the  hands  of  the 
Treasurer  of  the  United  States,  subject  to  draft,  and  $121,942  07  i& 
the  treasury. 

Respectfully  submitted, 

ASBURY  DICKINS. 
Secretary  (f  the  Senate. 
Hon.  John  C.  Brbcrbnridgb, 

Vice  President  qfilie  United  Slaiee  and  President  of  the  Senate. 
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35iH  CoNQRBSs,  }  SENATE.  (  Mis.  Doc. 

l8t  Session.     J  )    No.  151. 


RESOLUTION 


THE  LEGISLATURE  OF  TENNESSEE, 

IN  FAVOR  OF 

The  passage  of  a  hill  granting  a  pension  to  the  soldiers  of  the  war  of 
1812  and  of  the  various  Indian  wars. 


FsBRUABT  9,  1858. — Referred  to  the  Committee  on  Pensions,  and  ordered  to  be  printed. 


JOINT  RESOLUTION  to  instruct  our  senators  in  Congr^s  and  request  our  representa- 
tiTes  to  aid  in  the  passage  of  a  bill  granting  a  pension  to  the  soldiers  of  the  war  of 
1812  and  of  the  rarions  Indian  wars. 

Readved  by  the  general  assembly  of  the  State  of  Tennessee^  That  our 
senators  in  the  Congress  of  the  United  States  be  instructed,  and  our 
representatives  most  respectfully  requested,  to  use  all  reasonable  dili- 
gence and  exertion  to  procure  the  passage  through  Congress  of  a  bill 
granting  a  pension  to  the  soldiers  of  the  war  of  1812,  and  the  various 
Indian  wars  in  which  the  government  has  been  engaged;  and  that  the 
governor  of  the  State  be  respectfully  requested  to  forward  a  copy  of 
this  resolution  to  the  President  of  the  Senate  and  the  Speaker  of 
the  House  of  Bepresentatives  in  Congress. 
Adopted  January  7,  1858. 

DANL.  S.  DONELSON, 
Speaker  of  the  House  of  Representatives. 
JNO.  C.  BURCH, 

Speaker  of  the  Senate. 


I,  F.  W.  M.  Burton,  secretary  of  state  of  Tennessee,  do  hereby  cer- 
tify the  foregoing  is  a  true  copy  of  the  original  in  my  office. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
[l.  8.1  great  seal  of  the  State,  this  4ch  of  February,  1858. 

F.  W.  M.  BURTON, 

Secretary  of  State. 


SOLDIERS   OF  THE  WAB  OF   1812. 


ExBcunvB  Department, 
NaahviUey  Tennesaes^  February  4,  1858. 

Sir  :  I  have  the  honor  to  transmit  to  yon,  to  be  laid  before  the 
Senate,  a  joint  resolution  passed  by  the  present  session  of  the  general 
assembly  of  the  State  of  Tennessee. 

I  am,  very  respectfully,  your  obedient>  servant, 

ISHAM  a.  HARRIS. 
Hon.  John  C.  Breckinridge, 

President  of  the  United  States  Senate, 


35Tn  CoNORMB,  I  SENATE.  ( Mrs.  Doc 

Ut  I^MnoH.     S  I  No.  162. 


RESOLUTION 

or 

THE  LEGISLATURE  OF  IOWA, 


111  FATOKOr 


Orantifig  bounty  lands  to  the  volunteers  of  the  Spirit  lake  expedition^  Im 

March,  1857- 


Fbkuabt  9, 1858. — Referred  to  the  Committee  on  Public  Londi,  and  ordered  to  be  printed. 


JOINT  RESOLUTION  to  the  Senate  and  House  of  RepreeenUtivei  of  the  United  Statee,  ' 
asking  for  bounty  land  warrants  for  the  Folunteers  of  the  tfpirit  lake  eipediiion. 

To  the  Senate  and  House  of  B^presentatives  of  the  United  States : 

Your  memorialiste,  the  general  assembly  of  the  State  of  Iowa,  re- 
spectfully represent)  that  whereas,  some  time  in  March,  1857,  a  party 
of  Sioux  Indians  attacked  and  destroyed  the  entire  settlement  at 
Spirit  lake,  in  Dickinson  county,  ot  this  State  ;  and  whereas,  when 
the  news  reached  Fort  Dodge,  a  party  of  over  one  hundred  men  immedi- 
ately put  themselves  under  the  command  of  Major  William  Williams, 
tod  marched  to  the  scene  of  slaughter  to  protect  the  living,  (if  any 
had  survived  the  general  massacre,)  give  the  dead  a  Christian  bnriaLt 
and  puuicth  the  savage  intrude  s ;  and  whereas  this  party  of  volun- 
teers endured  almost  unheanl-of  hardships,  being  on  the  continued 
march  for  eighteen  days,  crossing  swollen  streams,  marching  over 
drifted  snow,  and  over  an  almobt  pathless  prairie,  alike  destitute  of 
timber  and  inhabitants,  and  this,  too,  in  the  most  inclement  weather, 
80  cold  that  two  of  the  number.  Captain  J.  C.  Johnson  and  William 
Burkholder,  perished  and  were  lost  on  the  prairie,  while  all  under- 
went almost  unendurable  hardships,  many  being  I'rozen  and  maimed 
for  life;  and  whereas,  by  the  self sacriticing  perseverance  of  tliese 
men,  several  families  in  southern  Minnesota  were  rescued  from  the 
perils  of  savage  warfare,  and  saved  from  death  by  starvation,  and  the 
victims  of  Indian  butchery  were  decently  interred:  Therefore — 

Your  memorialists  petition  that  you  give  and  grant  to  each  person 
engaged  upon  that  expedition  who  received  an  honorable  discharge 
a  military  bounty  land  warrant,  calling  for  one  hundred  and  sixty 
•ores  of  land,  and  provide  that  said  warrant  can  be  located  upon  any 
land  upon  which  the  Indian  title  is  extinguished,  has  been  surveyed^ 
and  is  not  otherwise  appropriated. 


BOUNTY  LAND  TO  THE  SPIRIT  LAKE  YOLUNTEEBS. 

And  your  memorialists  would  farther  petition  that  the  heirs  of 
Captain  J.  C.  Johnson  be  given  and  granted  one  section  of  govern- 
ment land)  to  be  selected  bv  said  heirs  from  any  land  as  above  described; 
and  that  the  heirs  of  William  Burkholder  be  given  and  granted  one 
section,  to  be  selected  by  said  heirs,  as  above  prayed  for  in  the  case  of 
Oiptain  Johnson. 

Iteficlvedf  That  the  secretary  of  state  be  instructed  to  forward  a  copy 
of  the  above  to  Congress. 

STEPHEN  B.  SHELLEDY, 
Shaker  of  the  Home  of  BepresenkUives. 
OBAN  FAVILLE, 

President  of  the  Senate. 
Approved  January  30,  1868. 

BALPH  P.  LOWE. 


Office  of  Sbcbetart  or  Statb, 

Des  Moines^  February  1,  1858. 

I»  Elijah  Sells,  secretary  of  state  of  the  State  of  Iowa,  hereby  oer- 

tifV  xkM  th^  fpjre^Qiug  is  a  true  co]>y  from  the  original  an  file  in  mf 

omcp, 

ELIJAH  SELLS. 


35th  Cokqress,  )  SENATE.  ( Mis.  Doc. 

la  Session.     $  )  No.  153. 


MEMORIAL  AND  RESOLUTION 

or 

THE  LEGISLATURE  OF  IOWA, 

^  ABKJXQ 

the  State  may  he  indemnified  for  expenses  incurred  in  oonseq 
of  the  hostile  invasion  of  the  Sioux  Indians  in  March,  1857. 


February  9,  1856. — Referred  to  the  Committee  on  Claims,  and  ordered  to  be  printed. 


MEMORIAL  AND  JOINT  RESOLUTION  askinjr  CongreM  to  appropriate  a  sum  suffi- 
cient to  the  State  of  Iowa  to  indemnify  the  said  State  for  all  necessary  expenses  incurred 
in  an  expedition  raised  under  authority  of  the  goyemor  of  the  State  of  Iowa  to  relieve  the 
settlements  at  Spirit  lake  in  March,  A.  D.  1857. 

Your  memorialista,  the  general  assembly  of  the  State  of  lowa^ 
would  respectfully  represent  that  in  consequence  of  the  hostile  inva- 
sion of  the  State  by  a  band  of  Sioux  Indians  in  the  month  of  March, 
A.  D.  1857,  whereby  a  large  number  of  the  citizens  of  this  State 
were  brutally  murdered,  and  a  considerable  amount  of  property  de- 
stroyed ;  and  whereas,  in  order  to  protect  the  lives  and  property  of 
the  citizens  of  this  State,  it  became  necessary  to  raise,  arm,  and  equip 
a  company  of  men  to  march  to  the  relief  of  the  settlements ;  and 
whereas,  under  the  authority  of  the  governor  of  this  State,  a  company 
of  nearly  one  hundred  men  were  so  raised,  armed,  and  equipped,  and 
did  march  to  the  scene  of  the  massacre,  thereby  relieving  a  number  of 
families  from  starvation  and  burying  the  bodies  of  the  murdered : 

Your  memorialists  would  therefore  respectfully  ask  of  your  hon- 
orable bodies  that  a  law  may  be  passed  providing  for  the  payment  to 
the  State  of  Iowa  all  the  expenses  incurred  by  the  said  State  in  conse- 
quence of  said  hostile  invasion  as  aforesaid. 

Besolvedj  That  the  senators  from  this  State  be  instructed,  and  the 
representatives  be  requested,  to  use  their  best  exertions  to  procure  the 
passage  of  a  law  appropriating  a  sum  as  asked  for  in  the  foregoing 
memorial,  and  that  the  secretary  of  state  forward  a  copy  thereof  to 
each. 

STEPHEN  B.  STELLEDY, 
Speaker  of  the  House  of  Bepresentatives. 
ORAN  FAVILLE, 

President  of  the  Senate. 

Approved  January  30,  1858. 

RALPH  P.  LOWE. 


I  hereby  certify  that  the  foregoing  is  a  true  copy  from  the  original 
roll,  on  file  in  my  office. 

ELIJAH  SELLS, 

Secrdarij  of  State. 


35th  Congress,  )  SENATE.  c  Mis.  Doc. 

Ist  Session.     J  I    No.  154. 


RESOLUTION 

%  Of 

THE  LEGISLATURE  OF  MICHIGAN, 

n  FAVOB  OF 

An  appropriation  for  the  improvement  of  certain  harbors. 


Fbbkuakt  11,  18S8. — Referred  to  the  Committee  on  Commerce,  and  ordered  to  be  printed. 


JOINT  RESOLUTION  of  instruction  to  our  senators  and  representatives  in  Congress, 
urging  the  passage  of  an  act  of  Congress  making  appropriations  for  the  improvement 
of  certain  harbors. 

Whereas,  by  the  ordinance  of  1787,  the  inland  waters  of  the  States 
and  Territories  of  the  United  States  are  declared  common  highways, 
forever  free  to  the  citizens  of  said  States  and  Territories,  and  there- 
fore necessarily  beyond  the  care  and  control  of  local  legislation,  but 
especially  within  the  province  of  the  general  government : 

And  whereas  the  immense  commercial  interest  involved  in  the  suc- 
cessful navigation  of  said  waters,  as  well  as  the  great  floating  capital 
invested  in  commerce,  wherein  citizens  of  the  Union  at  large  are  more 
or  less  concerned,  and  the  security,  wealth,  and  prosperity  of  the 
Union  are  eminently  conserved : 

And  whereas  the  protection  of  such  varied  and  general  interests  is 
necessarily  dependent  upon  safe  and  accessible  harbors,  into  which 
shipping  may  repair  for  safety  from  the  frequent  storms  which  vex 
and  imperil  its  security : 

The  removal  of  obstructions  to  navigation  and  the  improvement  of 
harbors  for  the  free  ingress  and  egress  of  such  shipping  interest  are 
absolutely  essential  to  the  maintenance  of  commerce,  and  the  necessary 
legislation  and  protection  thereof,  inevitably  national  in  their  charac- 
ter, as  repeatedly  recognized  by  appropriations  from  the  federal  gov- 
ernment :  Therefore — 

Be  it  resolved  by  the  senate  and  house  of  representatives  of  the  Staie 
of  Mcihigan,  That  our  senators  in  Congress  be  instructed,  and  our 
representatives  requested,  to  use  every  honorable  exertion  to  procure 
the  passage  of  an  act  of  Congress  making  suitable  appropriations  for 
the  improvement  of  the  following  harbors,  to  wit :  New  Buffalo,  St. 
Joseph,  Kalamazoo,  Black  lake,  Grind  river,  Muskegon,  White  river, 
Pere  Marquette,  Manistee,  Saginaw  bay,  Monroe,  Thunder  bay,  Mar- 
quette, Ontonagon,  Mackinac,  and  Sheboygan. 


2  DiPROVEMENT   OF  CERTAIN   HARBORS. 

Besolvedj  That  the  governor  be  requested  to  forward  copies  of  the 
foregoing  preamble  and  resolution  to  our  senators  and  representatives 
in  Congress. 

GEORGE  A.  COE, 

President  of  the  Senate. 
BYRON  G.  STOUT, 
Speaker  of  the  House  of  RepreserdcUives, 

Approved  February  3, 1858. 

KINSLEY  S.  BINGHAM. 


State  of  Michigan, 
Cov/nty  of  Ingham^  )     ' 

Ofmcb  of  Secretary  of  State. 

I,  John  McKinney ,  secretary  of  state,  do  hereby  certify  that  I  have 
compared  the  foregoing  copy  of  a  joint  resolution  passed  by  the  legis- 
lature of  the  State  of  Michigan  with  the  original  resolution  now  on 
file  in  this  office,  and  that  it  is  a  true  copy  thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -,  great  seal  of  the  State  of  Michigan,  at  Lansing,  this  4th  day 
L^-  ^-J  of  February,  A.  D.  1858. 

JOHN  McKINNEY, 

Secretary  of  State. 


56Tn  Congress,  )  SENATE.  (  Mh.  Doc. 

l8t  Session.     J  )  No.  156. 


RESOLUTION 

or 

THE  LEGISLATURE  OP  MICHIGAN, 

IN  FATOE   OF 

An  appropriation  for  the  repair  of  the  St.  Mary*  a  FaUa  Ship  Canal. 


FiBEUAET  11,  1858. — Referred  to  the  Committee  on  Commerce  and  ordered  to  be  printed. 


JOINT  RESOLUTION  rel&tive  to  the  protection  and  permanent  lecnritj  of  the  St  Mary^'f 

Falb  Ship  CanaL 

Whereas  it  appears  by  the  report  of  the  superintendent  of  the  St. 
Mary's  Falls  Ship  Canal  that,  daring  the  past  season,  owing  to  the 
unavoidable  action  of  frost  upon  the  embankments,  leaks  have  occurred 
in  Tarious  portions  of  the  same,  and  in  two  instances  breaks  of  a 
serious  and  alarming  character  ; 

And  whereas  it  appears  that  some  further  expense  is  necessary  io 
securing  the  said  embankment,  and  in  the  erection  of  an  additional 
■set  of  gates  to  facilitate  the  nayi^ation  of  said  canal ;  therefore — 

Readvedj  That  our  senators  in  Congress  be  instructed,  and  our 
representatives  in  that  body  be  requested,  to  use  all  proper  means  to 
secure  by  Congress  such  appropriation  as  may  be  necessary  to  render 
the  above  work  permanent  and  secure. 

Besolved,  That  the  governor  be  requested  to  transmit  copies  of  the 
foregoing  preamble  and  resolution,  together  with  copies  of  the  report 
of  the  late  superintendent  of  the  canal,  to  each  of  our  senators  and 
representatives  in  Congress. 

GEORGE  A.  COE, 

President  of  the  Senate. 
BYRON  G.  STOUT, 
Speaker  of  the  House  of  Representatives. 

Approved  January  30,  1858, 

KINSLEY  S.  BINGHAM. 


ST.  MABT'S  FJLLLS  SHIP  CANAL. 


State  op  Michioan,  ) 

Ojffloe  of  the  Secretary  of  State,  )  **' 

I,  John  McKinney ,  secretary  of  state,  do  hereby  certify  that  I  have 
compared  the  foregoing  copy  of  a  joint  resolution  passed  by  the  legis- 
latare  of  the  State  of  Michigan  with  the  original,  now  on  file  in  this 
office,  and  that  it  is  a  tme  copy  thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the* 
great  seal  of  the  said  State,  at  Lansing,  this  5th  day  of  Feb- 


[L.  8.] 


ruary,  A.  D.  1858. 


JOHN  McKINNET, 

Secretary  of  State. 


35th  CoKaBKB,  )  SENATE.  (  Mis.  Doc. 

Ut  Session.    \  X  No.  166. 


RESOLUTION 

or 

THE  LEGISLATURE  OF  MICHIGAN, 

EELATITB 

To  a  Northern  PcLcific  BaHroad. 


Fkbbuakt  16,  1858. — Ordered  to  lie  on  the  table  and  be  printed. 


JOINT  RESOLUTION  relaUve  to  a  Northern  Pacific  Railroad. 

Whereas  an  immense  commerce  has,  within  a  few  years,  grown  up 
on  our  Pacific  coast,  which  is  continnallj  increasing  in  importance, 
and  the  henefits  of  which  commerce  is  increasing  and  accruing  to 
other  countries  in  consequence  of  the  difficulties,  delays,  and  dangers 
attending  travel  and  transportation  to  and  from  our  eastern  and  western 
ocean  ports  hy  the  long,  dangerous  and  fatiguing  route  of  the  oceans, 
gfol&j  and  isthmus ; 

And  whereas  a  vast  domain  lying  between  our  western  States  and 
the  Pacific  remains,  and  must  ever  remain,  waste  and  undeveloped, 
without  some  safe,  easy  and  commodious  means  of  conveyance  through 
our  western  territories ; 

And  whereas  such  means  of  conveyance  would  not  only  facilitate 
"the  settlement  and  cultivation  of  a  region  that  can  never  be  improved 
without  it,  but  would  open  the  heart  of  a  continent  to  the  poor  but 
enterprising  workingmen  of  the  older  States,  substitute  for  worthless 
wilds  cultivated  fields,  the  great  source  of  all  wealth,  and  open  to  us 
a  commerce  of  the  greatest  magnitude  ; 

And  whereas  the  cost  of  providing  such  means  of  conveyance  would 
be  more  than  returned  by  the  increased  value  of  our  now  waste  and 
unproductive  lands,  and  is  scarcely  worthy  a  moments  consideration 
in  view  of  the  immediate  and  lasting  benefits  which  would  Ufcessarily 
accrue  upon  furnishing  such  means  of  intercommunication  from  ocean 
to  ocean  through  our  entire  domain,  which  must  ultimately  revolu- 
tionize the  commerce  of  the  world  and  centralize  the  trade  of  Europe 
and  Asia,  from  opposite  directions,  with  the  productions  of  every 
dime  in  the  new  repulic  of  America ;  therefore— 

Beaclvedj  That  our  senators  and  representatives  in  Congress  be 
requested  to  urge  the  passage  of  a  law  granting  public  lands  to  aid  in 
the  construction  of  a  railroi^  from  the  Mississippi  river  to  the  Pacific, 
ocean,  upon  or  near  the  line  known  as  the  Stevens  or  Northern  Pacific 
railroad  route. 


2  NORTHERN  PACIFIC   RAILROAD. 

And  also  for  the  passage  of  a  law  granting  public  lands  in  the  State 
of  Michigan  to  aid  in  the  construction  of  a  railroad  to  aid  in  forming 
a  connexion  between  said  Northern  Pacific  Railroad  and  the  eastern 
States,  on  the  line  of  the  Grand  Trunk  and  Great  Western  railways, 
to  commence  at  Port  Huron,  in  the  Stat«  of  Michigan,  and  terminate  at 
some  point  on  the  Montreal  river  on  the  western  boundary  of  the  upper 
peninsula  of  the  State  of  Michigan. 

Besdvedf  That  the  governor  of  this  State  be  requested  to  transmit, 
as  soon  as  the  same  can  be  done,  to  each  of  the  senators  and  repre- 
sentatives in  Congress  from  this  State  a  copy  of  the  foregoing  preamble 
and  resolution, 

GEO.  A.  COE, 

President  of  the  Senaie. 

BYRON  G.  STOUT, 
Speaker  of  the  House  of  Bepresentatives. 

Approved  January  30,  1858. 

KINSLEY  S.  BINGHAM. 


State  of  Michigan,         > 
Office  of  the  Secretary  of  State,  \  ^• 

I,  John  McKinney,  secretary  of  state,  do  hereby  certify  that  I 
have  compared  the  foregoing  copy  of  a  joint  resolution  passed  by  th^ 
legislature  of  the  State  of  Michigan  with  the  original  now  on  file  in 
this  office,  and  that  it  is  a  true  copy  thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
i-  -,  the  great  seal  of  the  said  State,  at  Lansing,  this  5th  day  pf 
l^-  ^-J    February,  A.  D.  1858. 

JOHN  McKINNEY, 

Secretary  of  Stai^ 


35th  C0KOBB8S,  }  SENATE.  (  Mis.  Doo. 

let  Session.     \  i  No.  167. 


RESOLUTIONS 

or 

THE  LEGISLATURE  OF  MICHIGAN, 


Favor  of  a  (jUmcUion  of  land  for  (he  endowment  of  the  Michigan  Jgrictd'' 

tural  College. 


Fdeuabt  15,  1868. — ^Referred  to  the  Committee  on  Pablic  Lands,  and  ordered  to  h9 

printed. 


JOINT  RESOLUTION  relative  to  an  appropriation  of  a  grant  of  land  for  the  endowment 
of  the  Michigan  Agricultural  College. 

Whereas  a  memorial  has  been  presented  to  Congress  by  the  board 
of  education  and  the  president  and  faculty  of  the  Michigan  Agricul- 
tural College,  praying  for  a  grant  of  land  as  an  endowment  of  said 
Michigan  Agricultural  College;  and 

Whereas  we  believe  that  the  practical  working  of  the  Michigan 
Agricultural  College  fully  vindicates  the  feasibility  and  correctness  of 
the  principles  upon  which  it  is  founded.    Therefore — 

Besolvedy  That  our  senators  in  Congress  be  instructed  and  our  rep- 
resentatives requested  to  use  all  honorable  means  to  secure  the  passage 
of  a  law  in  accordance  with  the  memorial. 

ResoHvedj  That  the  governor  be  requested  to  forward  copies  of  the 
foregoing  preamble  and  resolution  to  each  of  our  senators  and  repre- 
sentatives in  Congress. 

GEORGE  A.  COE, 

President  of  the  Senaie. 

BYRON  G.  STOUT, 
Speaker  of  the  House  of  Repreaentaiivea. 

Approved  January  29,  1858. 

KINSLEY  S.  BINGHAM. 


State  op  Michigan,        . 

'  So. 


Office  of  Secretary  of  Statey  \^ 

I,  John  McKinney,  Secretary  of  State,  do  hereby  certify  that  I  have 
compared  the  foregoing  copy  of  a  joint  resolution  passed  by  the  legis 
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lature  of  the  State  of  Michigan  with  the  original,  now  on  file  in  this^ 
office,  and  that  it  is  a  true  copy  thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Tr  a  1  g^^^  'seal  of  the  said  State  at  Lansing,  this  4th  day  of  Feb- 
l-^-  ®J  ruary,  A.  D.  1858. 

JOHN  McKINNEY, 

Secretary  of  State. 


35th  Conqrebs,  )  SENATE.  ( Mis.  Doo. 

lat  Session.     S  ?  No.  168. 


MEMORIAL 

LEGISLATURE    OF    WISCONSIN, 


n  r  ATOB  or 


TJie  eataJtliahment  of  a  mail  route  from  Dunleithy  lUinoia^  to  Prarie  du 

Chien,  Wisconsin. 


Fkbeuaet  15,   1858 — Referred  to  the  Committee  on  Poet  Offioee  and  Poet  Roadi,  and 

ordered  to  be  printed. 


A  MEMORIAL  TO  CONORESS  for  the  establishment  of  a  mail  route. 

To  the  JumorcMe  the  Senate  and  House  of  Bepresentatives  of  the  United 
States  in  Congress  assembled: 

The  memorial  of  the  legislature  of  the  State  of  Wisconsin  respect- 
fully represents,  that  the  interests,  convenience  and  business  wants  of 
a  large  number  of  inhabitants  in  the  counties  of  Crawford  and 
Grant,  in  this  State,  require  the  establishment  of  a  tri- weekly  mail 
route  from  Dunleith,  in  the  State  of  Illinois,  on  the  Mississippi  river, 
by  the  way  of  Potosi,  Cassville  and  Patch  Grove,  in  saia  Grant 
county,  to  Prarie  du  Chien,  in  said  county  of  Crawford.  Your  memo- 
rialists would,  therefore,  respectfully  ask  your  honorable  bodies  to 
establish  by  law  the  proposed  mail  route,  and  that  tri-weekly  service 
thereon  may  be  established  as  soon  as  practicable ;  and  your  memo- 
rialists, as  in  duty  bound,  will  ever  pray,  &c. 

F.  S.  LOVELL, 

Speaker  of  the  Assembly. 

E.  D.  CAMPBELL, 

President  of  the  Senate. 

ALEX.  H.  RUNDALL. 


Appproved  February  9,  1858. 


State  op  Wisconsin,  ) 

Secretary's  Office,    J**' 

The  secretary  of  state  of  the  State  of  Wisconsin,  does  hereby  cer- 
tify that  the  foregoing  memorial  has  been  compared  with  the  original 
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enrolled  memorial  in  this  office,  and  that  the  same  is  a  tme  and  cor- 
rect copy  thereof,  and  of  the  whole  of  such  original. 

In  witness  whereof,  I  have  hereunto  set  mj  hand  and  affixed  the 
r  1  great  seal  of  the  State,  at  the  capitol,  in  Madison,  this  ninth 
L^'  ^--l  day  of  February,  A.  D.  1858. 

D.  W.  JONES, 

Secretary  of  State. 


S5th  CoiroBHBs, )  SENATE.  (  Mns.  Doc' 

lat  Session.     J  [  No.  165i. 


JOINT  RESOLUTIONS 


LEGISLATURE  OF  TEXAS, 

I 

Instructing  their  senators  and  requesting  their  representatives  to  have  cX 
the  charges  against  John  6\  Watrous^  judge  of  the  United  States 
district  courts  investigated  by  Congress  during  the  present  session. 


FiBEUABT  16, 1858. — Bead  and  ordered  to  be  printed. 
A    JOINT   BESOLUTION. 

Section  1.  Be  it  resolved  by  the  legislature  of  the  State  of  I'exaSy 
That  whereas  divers  charges  have  been  made  against  John  C.  Wat- 
ronse,  district  judge  of  the  United  States  for  the  eastern  district  of 
TexaS)  before  the  House  of  Representatives  of  the  United  States,  with 
a  view  to  his  impeachment,  and  a  committee  of  said  House  has  re- 
ported the  following  resolution : 

Resolved^  That  John  C.  Watrous,  United  States  district  judge  for 
the  district  of  Texas,  be  impeached  of  high  crimes  and  misdemeanors. 

And  it  is  required,  for  the  honor  of  the  State  of  Texas,  and  is  due 
to  the  accused,  that  all  of  said  charges  be  promptly  and  fully  investi- 
gated, and  finally  acted  upon.  That,  without  intending  to  express 
any  opinion  as  to  the  guilt  or  innocence  of  Judge  J.  C.  Watrous,  the 
representatives  in  Congress  from  this  State  are  hereby  requested  to 
take  such  steps  as  may  be  necessary  to  cause  a  full  investigation  to  be 
made  by  the  House  of  Representatives  of  the  United  States  during 
the  present  session  of  all  the  charges  that  have  been  made  against 
said  John  C.  Watrous,  and  to  use  their  best  exertions  to  cause 
definite  action  to  be  taken  thereon. 

SscnoN  2.  Be  it  further  resolved^  That  the  governor  is  hereby  re- 
quested to  forward  to  each  of  the  senators  and  representatives  in 
Congress  from  this  State^  and  also  to  said  John  C.  Watrous,  a 
crtified  copy  of  this  joint  resolution. 

Approved  January  19,  1858. 


Department  of  Statb^ 
Austin,  Texas ^  January  23,  1868. 

\,  the  undersigned,  secretary  of  State  of  the  State  of  Texas,  do 
hereby  certify  that  the  above  and  foregoing  is  a  correct  copy  of  the 
original  on  file  in  this  department. 

Given  under  my  hand  and  the  seal  of  the  Department  of  State  the 
[l.  s]  day  and  year  first  above  written. 

T.  8.  ANDERSON, 

Secretary  of  State. 


36th  Oongrbss,  )  SENATE.  (  Mis.  Doo. 

Jst  Session.     )  i  No.  160. 


RESOLUTION 

or 

THE  LEGISLATURE  OF  MICHIGAN, 

Bdative  to  the  extension  of  slavery. 


Fkbruart  17, 1868.^0rdered  to  lie  oo  the  table  and  be  prbted. 


JOINT  RESOLUTION  relative  to  the  extension  of  ilavery. 

Whereas  the  people  of  the  State  of  Michigan  have  shown  an  un* 
yielding  hostility  to  the  further  extension  of  slavery  by  a  large  ma- 
jority at  every  election  since  (1854,)  eighteen  hundred  and  fifty-four, 
when  their  will  could  be  expressed  in  reference  to  that  subject ; 

And  whereas  the  legislature  of  the  State  of  Michigan  have,  on  two 
several  occasions,  instructed  their  senators  and  requested  their  repre- 
sentatives to  act  in  accordance  with  the  above  expressed  sentiment  in 
Congress,  which  instructions  have  been,  by  some  of  those  thus  in- 
structed, wholly  disregarded  ;  therefore — 

Resolved  by  the  senate  and  house  of  representatives  of  the  State  of 
Michigan^  That  our  senators  be  instructed  and  our  representatives 
requested  to  use  all  proper  means  to  prevent  the  further  extension  of 
slavery  in  the  Territories  of  the  United  States,  or  the  admission  of 
any  more  slave  States  into  the  Union ;  to  oppose  the  admission  of 
Kansas  into  the  Union  under  the  Lecompton  constitution,  or  any 
constitution  maintaining  slavery  therein. 

Mesclvedy  That  the  governor  be  requested  to  forward  copies  of  the 
forgoing  preamble  and  resolution  to  our  senators  and  representatives 
in  Congress. 

GEORGE  A.  COE, 

President  of  the  Senate. 
BYBON  G.  STOUT, 
Speaker  of  the  House  of  Bepresentativea. 

Approved  February  3,  1858. 

KINSLEY  S.  BINGHAM, 
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State  op  Michigan,         ) 
Office  of  Secretary  of  StatCy  )     ' 

I,  John  McKinney,  Secretary  of  State,  do  hereby  certify  that  I 
have  compared  the  foregoiog  copy  of  a  joint  resolution  passed  by  the 
legislature  of  the  State  of  Michigan  with  the  original,  now  on  file  in 
this  office,  and  that  it  is  a  true  copy  thereof.. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
r  -,  great  seal  of  the  said  State  at  Lansing,  this  4th  day  of  Feb- 
L^-  ^-J  ruary,  A.  D.  1858. 

JOHN  McKINNEY, 

Secretary  of  State. 


SSni  CoKeBB98,  >  SENATE.  ( Mis.  Doo. 

l8t  Sessitm.     5  >  No.  161. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 

[To  accompftDj  Kll  B.  77.] 


Mr.  Allen  submitted  the  following 
LETTER 

niOM 

THE   SECRETARY  OF  THE  TREASURY- 


FiBRUABT  18,  1858.— Ordered  to  be  printed. 


Treasury  Department, 
Jamiary  29,  1857. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  28th  instant,  enclosing  a  '^  hill  to  amend  an  act  entitled  '  An  act 
to  limit  the  liability  of  ship  owners,  and  for  other  purposes,'  "  ap- 
proval March  3,  1851,  and,  in  reply  to  your  request  for  the  views  of 
the  department  on  the  subject,  to  state  that  the  department  can  per- 
ceive no  reason  why  the  provisions  of  the  act  referred  to  should  not 
be  applied  to  the  owner  or  owners  of  steamboats,  sail  vessels,  and  pro- 
pellers used  in  the  navigation  of  the  great  northern  lakes^  as  well  as 
to  the  owners  of  such  vessels  employed  on  the  ocean. 
The  bill  received  with  your  letter  is  herewith  returned. 
Very  respectfully,  your  obedient  servant, 

HOWELL  COBB, 
Secretary  of  the  Treasury. 
Hon.  C.  C.  Clay,  Jr., 

Chairman  Committee  on  CommercCy 

United  States  Senate. 


35th  OoNaRBBS, )  SENATE.  C  Mis.  Doc. 

Ist  Session.     S  I  No.  162. 


RESOLUTIONS 


or 


THE  LEGISLATURE  OF  KENTUCKY, 

EBBPBCTIKO 

Pensions  to  soldiers  of  the  revolution  and  of  the  war  of  1812. 


Fkbeuakt  18, 1858. — Referred  to  the  Committee  on  PeDsioof,  and  ordered  to  be  printed. 


PREAMBLE  AND  RESOLUTIONS  in  relaUon  to  the  loldiere  of  the  revolution  and  wv 

of  1813. 

Whereas  more  than  forty  years  have  elapsed  sioce  General  Jackson 
fought  and  won  the  last  great  hattle  of  the  late  war  with  Great 
Britain,  at  New  Orleans,  on  the  eighth  day  of  January,  1815,  and  few 
of  those  who  participated  in  that  eventful  struggle  are  left  to  tell  the 
tale  of  their  sufferings  and  services  ;  by  far  the  greater  number,  with 
mutilated  limbs  and  broken  constitutions,  have  gone  down  to  the 
grave,  many  of  them  in  penury  and  want ;  now  and  then  we  see  an 
old  survivor,  too  proud  to  beg,  with  shattered  frame  and  mean  attire, 
walking  through  our  streets,  or  retired  to  some  humble  cabin  in  the 
mountains,  sustained  by  his  descendants.  The  war  of  the  revolution 
achieved  our  liberty  ;  the  war  of  1812  secured  for  us  and  our  posterity 
our  free  institutions  forever.  In  less  than  forty  years  after  our  revo- 
lutionary struggle  a  grateful  Congress  of  the  United  States  passed  a 
general  pension  law  for  the  benefit  of  the  surviving  officers  and  soldiers 
of  that  immortal  conflict,  at  a  time  when  the  public  treasury  was 
empty,  the  nation  poor  in  all  its  resources,  and  heavy  war  debts  hang- 
ing over  us.  Now  the  nation  is  rich,  its  resources  almost  infinite, 
and  no  debt  pressing  upon  us  for  payment,  is  it  unreasonable  to  ask 
that  similar  justice  be  done  to  the  grayheaded  survivors  of  the  war  of 
1812,  and  to  the  widows  and  children  of  those  who  are  dead? 

Be  it  therefore  re^ved^  That,  in  our  judgment,  the  present  Con- 
gress of  the  United  States  ought  to  extend  to  the  survivinff  soldiers  of 
the  war  of  1812,  and  to  the  widows  and  orphans  of  those  who  are  dead, 
the  same  pension  system  adopted  for  those  of  the  revolution. 

Besolved,  That  every  principle  of  justice  requires  that  the  pensions 
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of  those  who  were  wounded,  or  otherwise  disabled  during  the  late 
war,  should  commence  at  the  date  of  the  disability. 

BesoLvedy  That  the  pension  laws  in  regard  to  the  widows  of  revolu- 
tionary officers  and  soldiers,  as  construed  and  executed  for  the  last 
twenty-five  years,  ought  still  to  be  administered  with  a  fair  and  liberal 
spirit^  and  not  according  to  technical  precedents  in  civil  or  criminal 
cases. 

Besolvedy  That^  in  our  opinion,  the  pensions  granted  to  the  widows 
of  officers  and  soldiers,  dying  or  being  killed  in  the  services  of  the 
United  States,  ought  to  be  extended years. 

Btadvedy  That  a  copy  of  these  proceedings  be  forwarded  to  the 
President  and  Vice  President  of  the  United  States,  and  to  each  of  our 
senators  and  representatives  in  Congress,  with  a  respectful  request  of 
their  early  and  favorable  consideration. 

DANIEL  P.  WHITE, 
Speaker  of  the  House  of  BepreserUatives. 
JOHN  Q.  A.  KING, 


Approved  February  6,  1858. 


By  the  Governor: 

Mason  Brown,  Secretary  of  State. 


Speaker  of  the  Senate, 
C.  S.  MOREHEAD 


ExECunvB  Department, 
Frankfyrt^  Kentucky^  February  13,  1858. 

Sir  :  I  herewith  transmit  to  you  a  copy  of  the  preamble  and  reso- 
lutions of  the  general  assembly  of  Kentucky,  in  relation  to  the  soldiers 
of  the  revolution  and  war  of  1812. 

I  have  the  honor  to  be,  your  obedient  servant, 

C.  S.  MOREHEAD. 


S&ra  OoiraKBBB, )  SENATE.  (  Mib.  Doo. 

lat  Session.     \  I  No.  163. 


MEMORIAL  AND  JOINT  RESOLUTION 


or 


LEGISLATURE  OF  THE   STATE  OF  IOWA, 


»  f  ATQK  Of 


AdditiofMLl  MoSL  FacOUies  in  that  OaU. 


FmtJAmT  S3,  1868.— Referred  to  the  Committee  on  FOtt  OiBoet  and  FotI  BtmdB  Mid 

ordered  to  be  printed. 


MKMOBIAL  AND  JOINT  RESOLUTION  to  CongreM  for  additional  maU  ftdUtiei. 

To  the  Smote  and  House  of  Bepreseniaiives  of  the  United  States  : 

Your  petitioners,  the  general  assembly  of  the  State  of  Iowa, 
respectfully  represent  to  your  honorable  body  :  That,  at  present,  great 
inoonvenience  is  suffered  by  the  citizens  of  the  southwestern  counties 
of  Iowa  for  lack  of  mail  facilities  for  direct  communication  with  Dee 
Moines,  the  capital  of  the  State  ;  and  still  greater  inconveniences  are 
suffered  by  the  citizens  of  Iowa  generally  for  want  of  a  direct  line  of 
communication  with  western  Missouri  and  the  Territory  of  Kansas, 
the  mails  and  travellers  for  which  sections  of  country  having  at  present 
to  pass  over  one  of  two  circuitous  routes,  to  wit :  the  one  by  Uouncil 
Bluffs,  and  thence  south,  through  Nebraska  or  Western  lowa^  or  down 
to  St.  Louis,  and  thence  up  the  Missouri  river.  Thus  mails  are  sub- 
jected to  great  and  serious  delays,  and  the  travelling  public  to  much 
unnecessary  expense. 

Your  petitioners  therefore  respectfully  ask  that  a  mail  route  be 
established  from  the  city  of  Des  Moines,  Iowa,  by  way  of  Winterset, 
in  Madison  county,  Afton,  in  Union  county,  Bedford,  Taylor  oountjr^ 
Iowa,  and  Mound  City,  in  Holt  county^  Missouri,  to  White  Cloud,  m 
the  Territory  of  Kansas,  and  that  the  mails  be  transmitted  over  said 
route  tri-weekly,  in  two  or  four-horse  coachei^  and  your  petitioners 
will  ever  pray,  &c. 

Beeolvedy  That  our  senators  in  Congress  be  instructed,  and  our 
representatives  be  requested,  to  urge  by  their  votes  and  influence  the 
establishment  of  the  mail  route  and  mail  facilities  prayed  for  in  the 
foregoing  memorial. 
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Reaolvedy  That  a  copy  of  this  memorial  and  resolution  be  forwarded 
to  each  of  our  senators  and  representatives  in  Congress  by  the  secre- 
tary of  state. 

STEPHEN  B.  8HELLEDY, 
Speaker  of  the  Home  of  BqpresentcUives. 
ORAN  FAVILLE, 

President  of  the  Senate. 

Approved  February  11, 1858. 

RALPH  P.  LOWE. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  ftom  the  original 
on  file  in  my  office. 

ELIJAH  SELLS, 

Secretary  of  State. 


86th  Oonobhb,  )  SENATE.  (  Mm.  Doo. 

lat  BetaUm.     5  \  No.  164. 


JOINT  MEMORIAL 

Of  TBB 

liEGISLATURE  OF  THE  STATE  OF  IOWA, 


A  grant  of  land  for  McOregor^  Si.  Peter' s^  and  Misaauri  Btver 

BaUroad. 


Fbeuaet  S3,  1858. — Referred  to  the  Committee  on  Public  LandB  and  ordered  to  be 

printed. 


JOINT  MEMORIAL  to  Congreft  for  a  grant  of  land  in  aid  of  the  oonitmction  of  the 
McGregor,  St.  Petar'i,  and  Miiaoori  RlTcr  fiailroad. 

To  the  Benale  and  House  of  RepreaerUaJtives  of  the  United  States:  ^ 

Yonr  memorialiBts,  the  general  assembly  of  the  State  of  Iowa,  re- 
spectfully call  the  attention  of  your  honorable  body  to  the  memorials 
of  the  general  assembly  of  this  State,  passed  at  its  different  sessions 
heretofore,  asking  a  grant  of  land  to  aid  in  the  construction  of  the 
McGregor,  St.  Peter's  and  Missouri  Biver  Bailroad.  Your  memo- 
rialists respectfully  represent  that  energetic  efforts  are  being  made  by 
the  above  named  company  for  the  construction  of  a  road,  commencing 
at  McGregor,  in  said  State,  at  a  point  opposite  the  terminus  of  the 
Milwaokie  and  Mississippi  Railroad,  (which  is  now  completed  across 
the  State  of  Wisconsin,)  and  running  thence  west  to  the  Missouri 
river  ;  that  the  route  is  eminently  adapted  to  the  advantagegus  co(« 
stmction  of  a  work  of  this  character  ;  that  it  is  one  of  the  great  natu- 
ral lines  of  projected  railroads  commencing  between  the  east  and  west; 
that  under  the  donation  of  lands  made  by  Congress  to  said  State  the 
northernVportion  received  no  benefit  therefrom;  and  your  memorialists, 
believing  that  the  construction  of  said  road  would  greatly  facilitate 
the  settlement  and  add  largely  to  the  wealth  of  the  northern  portion 
of  said  State,  ask  that  a  donation  of  land  lying  .within  the  State  may 
be  made  to  aid  in  its  construction. 

Besolvedy  That  our  senators  in  Congress  be  instructed,  and  our 
representatives  be  requested,  to  use  their  influence  to  procure  from  the 
general  government  a  donation  of  every  alternate  section,  equal  to 
three  niiles  in  widtbon  each  side  6f  said  road,  to  be  given  to  said  com- 
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pany,  on  sucli  terms  as  in  the  opinion  of  the  legislature  of  this  State 
may  be  jast  and  reasonable. 

Resolved  J  That  the  secretary  of  state  transmit  a  copy  of  this  memo- 
rial and  joint  resolution  to  each  of  onr  members  of  Congress. 

STEPHEN  B.  SHELLEDY, 
Speaker  of  the  House  of  Bepresentati  ve. 
ORAN  FAVILLE, 

President  of  the  Senate. 

Approved  February  12,  1868. 

RALPH  P.  LOWE. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  from  the  original 
roll  on  file  in  my  office. 

ELIJAH  SELLS, 
Secretary  of  Stale 


35th  Conuress,  )  SENATE.  ( Mis.  Doc. 

Ist  Seaaion.     J  J   No.  165. 


RESOLUTIONS 


LEGISLATURE  OF  THE  STATE  OF  TENNESSEE, 

IKSTBUCTINO 

The  sencUors  and  requesting  the  representatives  of  that  StaJte  in  Congress 
to  vote  for  the  admission  of  Kawta^  cw  an  independent  Slate^  under 
what  is  termed  the  Lecompton  constitution. 


FiBBVARr  23,  1858.— Bead  and  ordered  to  be  printed. 


JOINT  RESOLUTIONS. 


Whereas  the  act  of  1820,  commonly  called  the  Missouri  Compro- 
mise Act,  was  incoosisteat  with  the  principles  declared  and  laid 
down  in  the  acts  of  1850,  better  known  as  the  Compromise  acts  of 
that  year  ;  and  whereas  the  Missouri  Compromise  Act  was  a  palpable 
wrong  done  to  the  people  of  the  slaveholding  States,  and  should  have 
been  repealed ;  and  whereas  the  principles  of  the  Kansas-Nebraska 
bill  meet  our  unqualified  approbation,  and  should  have  received  the 
cordial  support  of  our  senators  and  representatives  in  Congress  ; 

Whereas  one  of  those  senators,  Hon.  John  Bell,  in  a  speech  dd- 
livered  against  the  Kansas-Nebraska  bill,  May  25,  1854,  said:  ''A 
noble,  generous,  and  high-minded  senator  from  the  south,  within 
the  last  few  days  before  the  final  vote  was  taken  on  the  bill,  appealed 
to  me  in  a  manner  which  I  cannot  narrate,  and  which  affected  me 
most  deeply.  The  recollection  of  it  affects  and  influences  my  feelings 
now,  and  ever  will.  I  told  the  honorable  senator  that  there  was  one 
feature  in  the  bill  which  mode  it  impossible  that  I  should  vote  for  it, 
if  I  waived  all  other  objections.  I  said  to  others  who  had  made  ap- 
peals to  me  on  the  subject,  that  while  it  would  afford  me  great 
pleasure  to  be  sustained  by  my  constituents,  yet,  if  I  was  not,  I 
would  resign  my  seat  here  the  moment  I  found  my  course  upon  this 
subject  was  not  acceptable  to  them.  As  for  my  standing  as  a  public 
man,  and  whatever  prospect  a  public  man  of  long  service  in  the  coun- 
cils of  the  country  might  be  supposed  to  have,  I  would  resign  them 
all  with  pleasure.  I  told  that  gentleman  that  if  upon  this,  or  any 
other  great  question  affecting  the  interest  of  the  south,  I  should  find 
my  views  conflicting  materially  with  what  should  appear  to  be  the 
settled  sentiment  of  that  section,  J  should  feel  it  my  imperative  duty 
to  retire. 
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*'l  declare  here  to-day  that  if  my  countrymen  of  Tennessee  shall 
declare  against  my  course  on  this  subject,  and  that  shall  be  ascertained 
to  a  reasonable  certainty,  I  will  not  be  seen  in  the  Senate  a  day  after- 
wards : '  *     Therefore— 

Be  it  resolved  by  the  general  assembly  of  the  State  of  TennesseCy  That 
we  fully  concur  with  the  Hon.  John  Bell  as  to  the  duty  of  a  senator, 
when  the  voice  of  his  constituency  has  decided  against  him  on  a  ques- 
tion materially  affecting  their  interest. 

Be  it  further  resolved^  That  in  our  opinion,  the  voice  of  Mr.  Bell's 
countrymen  of  Tennessee,  in  the  recent  elections,  has  declared  against 
his  course  on  the  Kansas-Nebraska  bill,  a  question  of  vital  importance 
to  the  south. 

Be  it  further  resolved j  That  our  senators  in  the^ Congress  of  the 
United  States  are  hereby  instructed,  and  our  representatives  are  re- 
quested, to  vote  for  the  admission  of  Kansas  as  an  independent  State, 
under  what  is  termed  the  Lecompton  constitution,  transmitted  to  the 
Senate  and  House  of  Representatives  in  Congress  assembled,  by  Presi- 
dent Buchanan,  in  his  mei^age  to  them,  dated  the  2d  of  February, 
1858. 

Be  it  further  resolved^  That  the  governor  of  this  St«te  forward  a 
certified  copy  of  these  resolutions  to  our  senators  and  representatives 
in  the  Congress  of  the  United  States. 

DANIEL  S.  DONELSON, 
Speaker  of  the  House  of  Representatives. 
JOHN  C.  BURCH, 

leaker  of  the  Senate. 

Adopted  February  10,  1858. 

I,  F.  N.  W.  Burton,  secretary  of  the  State  of  Tennessee,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  original  resolutions  in 
my  ofiice. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Tt  a  1  great  seal  of  the  State,  this  12th  day  of  February,  A.  D. 
L^-  ®-J     1858. 

F.  N.  W.  BURTON, 
Secretary  of  State. 


35th  Congress,  )  SENATE.  (  Mis.  Doo. 

Ut  Session.      \  )  No.  166. 


RESOLUTION 

or 

THE  LEGISLATURE  OF  THE  STATE  OF  IOWA, 


Congress  for  a  grant  of  land  to  aid  in  the  construction  of  the  Prairie 
du  Chien  and  Mankota  railroad. 


FiBRUABT  24, 1858. — Referred  to  the  Committee  on  Public  Lands  and  ordered  to  be  printed. 


JOINT  RESOLUTION  askinf^  Congrefa  for  a  mnt  of  land  to  aid  in  the  conatruction  of  the 
*     Praine  du  Chien  and  ManJLota  railroad. 

Resolved  by  the  general  assembly  of  the  State  of  loway  That  our 
senators  in  Congress  be  instructed,  and  our  representatives  requested, 
to  use  their  best  exertions  to  procure  the  passage  of  a  bill  making  a 
grant  of  land  to  aid  in  the  construction  of  a  railroad  from  the  terminus 
of  the  Milwaukie  and  Mississippi  railroad;  thence  in  a  westerly  direc- 
tion, rta  Paint  Creek  Valley,  Waukon,  in  the  county  of  Allamakee, 
and  Decorah,  in  the  county  of  Winneshiek,  in  the  State  of  Iowa,  to 
Mankota,  in  the  Territory  of  Minnesota. 

Resolved,  That  the  secretary  of  state  be  instructed  to  forward  a 
copy  of  the  foregoing  resolution  to  each  of  our  senators  and  repre- 
sentatives in  Congress. 

STEPHEN  B.  SHELLEDY, 
Speaker  of  the  House  of  Representatives. 
ORAN  FAVILLE, 

President  of  the  Senate. 

Approved  February  16,  1858. 

RALPH  P.  LOWE. 


I,  Elijah  Sells,  secretary  of  state,  hereby  certify  that  the  foregoing 
is  a  true  copy  from  the  original  roll  on  file  in  my  office. 

ELIJAH  SELLS, 

Secretary  of  State. 


35th  Conorbss,  )  SENATE.-  ( Mm.  Doo. 

1st  Session.     J  )  No.  167. 


MEMORIAL  AND  JOINT  RESOLUTION 


THE  LEGISLATURE  OF  THE  STATE  OF  IOWA, 


IW  BEHALF   or 


James  B.  Thomas  and  family  y  sufferers  by  Indian  d^tdatUms. 


FuEUABT  24,  1858.— Beferred  to  the  Committee  on  Indian  Affidra  md  ordered  to  be 

printed. 


MEMORIAL  AND  JOINT  RESOLUTION  of  the  sreneral  anembhr  of  the  SUta  of  lowv 
to  CongreM  for  the  relief  of  Jamei  B.  Thomai  and  family. 

Whereas  James  B.  Thomas,  a  natural  born  citizen  of  the  United 
States,  does  most  respectfully  represent,  that,  in  consequence  of  the 
acts  of  a  company  of  some  forty  Indians  of  the  Sioux  tribe,  in  the 
month  of  March,  1857,  he  has  been  deprived  of  all  his  property, 
as  set  forth  in  the  accompanying  petition,  and  that  one  of  his  sons  was 
instantly  killed,  and  himself  wounded  in  the  arm  by  the  Indians — 
the  wound  of  such  a  nature  as  to  render  the  amputation  of  the  limb 
necessary  in  order  to  presenre  his  life ;  and  that  he  also  lost  another 
child  from  the  effects  of  the  intense  cold  experienced  while  fleeing 
from  the  Indians  for  safety,  and  that  he  is  now  entirely  destitute,  ana 
in  a  great  measure  unable  to  support  his  family. 

Your  memorialists  would  most  respectfully  ask  your  honorable  body 
to  grant  a  sufficient  remuneration  to  said  James  B.  Thomas  and  family 
for  the  loss  sustained  in  consequence  of  the  barbarous  acts  of  said 
Indians. 

Besolved  by  the  general  assembly  of  the  Stale  of  lowa^  That  our  sena- 
tors and  representatives  in  Congress  be  instructed  and  requested  to 
nse  all  their  influence  to  procure  the  passage  of  an  act  for  the  relief  of 
Baid  James  B.  Thomas  and  family  ;  and  that,  in  view  of  the  facts  set 
forth  in  the  memorial,  we  deem  it  but  an  act  of  common  justice  on  the 
part  of  the  general  government  to  remunerate  said  Thomas  and  family 
tor  the  property  and  loss  sustained  in  consequence  of  Indian  depre- 
dations. 
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Resdvedy  That  the  secrerary  of  state  forward  a  copy  of  the  foregoing 
resolution  to  each  of  our  senators  and  representatives  in  Congress. 

STEPHEN  B.  SHELLEDY, 
Speaker  of  the  House  of  Repreaenbativea. 
OBAN  FAVILLE, 

President  offhe  Senate. 

Approved  Fehruary  16, 1858. 

RALPH  P.  LOWE. 


I  herehy  certify  that  the  foregoing  is  a  true  copy  from  the  origina 
roll  on  file  in  my  office. 

ELIJAH  SELLS,  Secretary  of  SiaU. 


36th  Congbbss,  )  SENATE.  (  Mis.  Doo. 

1st  Session.     S  \  No.  168. 


MEMORIAL 

or  THB 

LEGISLATURE  OF  WISCONSIN, 


IV  PATOR   OP 


A  donation  of  land  to  the  Territory  of  Nebraska^  to  aid  in  the  conatruo- 

tion  of  railroads. 


Fd&uabt  24,  1858. — Referred  to  the  Committee  on  Pablio  LandB  and  ordered  to  be 

printed. 


A  MEMORIAL  to  Congren  concerning  the  Pacific  raihoad  and  Nebraika  land  grant. 

To  the  honorable  the  Senate  and  House  of  Bepreaentaiivea  of  the  United 
States  in  Congress  assembled: 

The  memorial  of  the  legislature  of  the  State  of  Wisconsin  respect- 
fully represents :  That,  as  we  are  informed,  there  is  before  Congress  a 
bill  for  a  grant  of  lands  to  the  Territory  of  Nebraska  for  railroad  pur- 
poses. The  object  of  the  measure  being,  as  we  presume,  to  extend 
through  that  Territory  westward  the  several  lines  of  railroad  from 
the  Atlantic  seaboard  with  a  view  of  ultimately  reaching  the  Pacific 
coast.  Railroads  have,  for  several  years,  been  completed  to  the  Mis- 
sissippi river,  and  most  of  them  have  means,  in  grants  of  lands  and 
other  resources  adequate,  or  nearly  so,  to  the  extension  of  those  roads 
to  the  Missouri  river,  and  all  of  which  are  being  pushed  rapidly  across 
the  States  of  Missouri,  Iowa,  and  Minnesota.  Whilst  we  would  not 
assume  to  prescribe  the  exact  mode  by  which  government  aid  ought 
to  be  extended  to  help  forward  the  great  and  pre-eminently  national 
enterprise  of  uniting  the  Atlantic  States  and  Territories  with  those  of 
the  Pacific  by  means  of  railroads,  it  will  not,  perhaps,  be  deemed 
irrelevant  to  inquire  how  the  system,  which  the  government  has  here- 
tofore adopted  of  extending  aid  through  the  States  and  Territories, 
has  operated  upon  the  progress  of  those  great  enterprises  We  think 
that  the  history  of  the  railroad  system  in  the  western  States  and  Ter- 
ritories will  sustain  us  in  the  assertion,  that  that  particular  mode  of 
extending  aid  has  in  the  main  been  pre-eminently  successful.  A  sys- 
tem of  railroads  has,  within  the  last  six  or  seven  years,  been  built  up, 
connecting  almost  every  part  of  the  great  west  with  the  Atlantic  coast, 
that  never  could  have  h^n  consummated  in  the  absence  of  the  lands 
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granted  by  Congress  for  that  purpose.    Those  grants  have  stimulated 
private  and   local  capital   and  enterprise  to  embark  in  this  work. 
Branch  roads  have  been  pushed  out  from  the  main  trunks  in  every 
direction,  and  connexions  made  with  extensive  and  fertile  regions  of 
country,  which  otherwise  would  have  remained,  for  years  to  come, 
shut  out  from  the  commerce  and  enterprise  of  the  country.     The  ex- 
tremes of  the  east  and  west,  the  north  and  the  south,  have  been  brought 
into  immediate  neighborhood  by  this  all-powerful  agent,  the  railroad 
system  of  the  west,  stimulated,  and  strengthened,  and  consolidated, 
by  the  magnificent  and  judicious  policy  of  the  general  government. 
A  journey  from  Boston,  New  York,  Philadelphia,  and  other  Atlantic 
cities,  to  the  Mississippi  river,  which,  a  few  years  since,  would  require 
weeks  and  even  months,  can  now  be  performed  in  a  few  hours,  and 
that  too  at  one  tenth  of  the  expense.     The  settlement  of  the  entire 
west,  and  the  development  of  its  immense  agricultural  and  mineral 
resources  has  been  unparalleled  in  the  history  of  this  or  any  other 
country.     Such  having  been  heretofore  the  results  of  that  system  of 
policy  of  the  general  government,  we  may  safely  assume  that  the  same 
consequences  will  follow  from  the  extension  of  that  same  policy  of 
land  grants  to  the  other  States  and  Territories.     And  especially  will 
those  results  follow  in  the  case  of  Nebraska.     There  are  peculiar  rea- 
sons why  this  grant  should  be  made  to  that  Territory.   She  is  situated 
upon  the  utmost  verge  of  civilization,  east  of  the  mountains.     Her 
internal  rivers  are  not  susceptible  of  navigation.     A  large  share  of 
her  most  fertile  and  desirable  lands  cannot  be  reached  except  by  rail- 
roads.    The  safiety  and   prosperity  of  her  inhabitants  require  and 
demand  that  extensive  and  powerful  settlements  be  built  up  all  along 
her  western  frontier  as  barriers  to  the  incursions  of  the  warlike  and 
savage  hordes  of  Indians  who  dwell  in  the  fastnesses  of  the  mountains 
beyond.    This  can  never  be  consummated,  except  through  the  agency 
of  railroads.    Buttheie  is  one  other  reason  which  ought,  as  we  think, 
have  great  weight  in  favor  of  making  the  proposed  grant.     A  policy 
has  for  years  been  adopted  of  making  grants  of  lands  to  the  western 
States  and  Territories  for  railroad  purposes.     If  a  different  policy  is 
now  adopted  ;  if  like  grants  are  to  be  withheld  from  the  more  remote 
States  and  Territories,  it  will,  to  all  intents  and  purposes,  be  encour- 
aging a  policy  in  favor  of  the  strong  and  against  the  weak  ;  of  making 
donations  of  lands  to  the  strong,  the  rich,  and  powerful,  and  with- 
holding them  from  those  who,  in  their  infancy  and  weakness,  are 
struggling  single  handed  and  alone  with  the  trials,  privations,  and 
hardships  of  a  frontier  life.     Nebraska  is  the  only  western  State  or 
Territory  east  of  the  mountains,  with  the  exception  of  Kansas,  where 
any  considerable  amount  of  public  lands  are  situated,  which  has  not 
received  lands  to  aid  in  the  construction  of  railroads.     There  are  also 
national  considerations  involved  in  this  measure  entirely  independent 
of  the  particular  and  local  benefit  to  Nebraska.     There  are  vast  and 
fertile  regions  of  country  lying  beyond  what  will  probably  be  the 
ultimate  limits  of  Nebraska,  which  can  only  be  reached  by  means 
of  railroads  through  that  Territory.     Military  posts  must  also  be 
maintained  along  the  western  frontier,  which  can  only  be  supplied  by 
roads  of  some  description  through  that  Territory.     A  southern  or 
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a  northern  route  cannot  supply  those  posts.  By  no  other  route  can  so 
direct  and  immediate  communication  oy  means  of  railroads  be  effected 
with  a  large  portion  of  Oregon  and  Washington  Territories  as  through 
the  central  portions  of  Nebraska. 

Beaclvedy  That  our  senators  and  representatives  in  Congress  be  re- 
quested to  give  their  support  to  the  measures  contemplated  in  the 
above  memorial. 

Besdvedy  That  the  secretary  of  state  be  directed  to  transmit  to  the 
President  of  the  Senate  and  Speaker  of  the  House  of  Bepresentatives 
of  the  United  States  a  copy  of  this  memorial  and  resolutions^  duly 
authenticated,  with  a  request  that  they  be  laid  before  their  respective 
bodies. 


35th  Ck)NOBESs,  ;  SENATE.  ( Mis.  Doc. 

latSeaaion.     J  {  No.  169. 


RESOLUTION 

or 

THE  LEGISLATURE  OF  THE  STATE  OF  IOWA, 


Land  grants  to  aid  in  the  construction  of  the  Lansing^  Northern  lowa^ 
and  Southern  Minnesota  railroad. 


Fkbrvart  24, 1858. — Referred  to  the  Committee  on  Public  Lands  and  ordered  to  be  printed. 


JOINT  RESOLUTION  asking  Conmss  for  a  ffrant  of  land  to  aid  in  the  construction  of 
the  Lansing,  Northern  Iowa,  and  Southern  Minnesota  railroad. 

Besolved  by  the  general  assembly  of  the  State  of  Iowa,  That  our 
senators  in  Congress  be  instructed,  and  our  representatives  be  re- 
quested, to  use  their  best  exertions  to  procure  the  passage  of  a  bill 
making  a  grant  of  land  to  aid  in  the  construction  of  a  railroad  from 
Lansing,  Alamakee  county,  Iowa,  via  Decorah,  Winneshiek  county  ; 
thenoe  through  the  county  of  Howard,  Iowa,  in  a  northwest  direc- 
tion, to  the  great  bend  of  the  St.  Peter's  river,  in  the  Territory  of 
Minnesota. 

Resolved,  That  the  secretary  of  state  be  instructed  to  forward  a  copy 
of  the  foregoing  resolution  to  each  of  our  senators  and  representatives 
in  Congress. 

STEPHEN  B.  SHELLEDY, 
Speaker  of  the  House  of  Representatives. 
OKAN  FAVILLE, 

President  of  the  Senate. 

Approved  February  16,  1858. 

RALPH  P.  LOWE. 


I  hereby  certify  that  the  foregoing  is  a  true  copy  from  the  original 
roll  on  file  in  my  office. 

ELIJAH  SELLS, 
Secretary  of  State. 


35th  Cowgrbss,  >  SENATE.  ( Mis.  Doo. 

Ist  Session.     J  i   No.  170. 


RESOLUTION 

or  THB 

LEGISLATUKE  OF  THE  STATE  OF  CALIFORNIA, 

DT  TAYOB  or 

2%e  esiabliahment  of  a  mail  route  from  MarysmUe  to  Forest  City. 


|March  1,  l858.~R6ferred  to  the  Committee  on  Post  Offices  and  Pott  Roads. 

CONCURRENT  RESOLUTION  relative  to  a  mail  route  from  Marysrille  to  Forest  City 

via  North  San  Juan. 

Resolved  by  the  assembly y  the  senate  concurring,  That  our  senators 
in  Congress  be,  and  are  hereby  instructed,  and  our  representatives 
requested  to  secure  the  early  establishment  of  a  daily  mail  route  from 
Marysville,  in  Yuba  county,  to  Forest  City,  in  Sierra  county,  via 
North  San  Juan,  in  Nevada  county. 

NIN.  E.  WHITESIDE, 

Speaker  of  the  Assembly. 
JOS.  WALKUP, 

President  of  the  Senate. 


Office  of  Secretary  of  State, 
SacramentOy  California,  January  27,  1858. 
I,  Ferris  Forman,  secretary  of  state  of  the  State  of  California,  do 
hereby  certify  that  the  annexed  is  a  true  and  correct  copy  of  the 
original  concurrent  resolution  now  on  file  in  my  oflSce. 

Witness  my  hand  and  the  great  seal  of  State,  at  office  in  Sacramento, 
[l.  8.1  California,  the  27th  day  of  January,  A.  D.  1858. 

FERRIS  FORMAN, 

Secretary  of  State, 


J 


36iH  GoHGBRBS, )  SENATE.  ( Ms.  Doo. 

lat  Sesaion.     J  )  No.  171. 


RESOLUTIONS 

0?  THS 

LEGISLATUEH  OF  THE  STATE  OF  CALIFORNIA, 

15  TAVO&OF 

T?ie  estcMishment  of  mail  rcmteafrom  tJie  town  of  Union  to  Orleans  Bar^ 
and  from  the  tovm  of  Unionio  San  Francisco. 


Habch  1,  1858. — Beferred  to  the  Committee  on  Post  Office  and  Post  Roads. 

OONCURRENT  RESOLUTION  relaUve  to  the  establiehment  of  a  cerUin  mail  route  in  the 

northern  part  of  this  State. 

Resolved  by  the  a^semhly,  the  senate  concurring y  That  our  senators 
in  (Tongress  be,  and  they  are  hereby,  instructed,  and  our  representa- 
tives requested,  to  use  their  influence  to  procure  the  passage  of  a  law 
establishing  a  mail  route,  and  a  weekly  service  thereon,  from  the 
town  of  Union,  in  Humbolt  county,  via  Haopa  valley,  to  Orleans  bar, 
in  Klamath  county  ;  also,  for  a  law  establishing  a  mail  route,  and  a 
weekly  service  thereon,  from  the  town  of  Union^  via  Eureka,  Bucks- 
port,  Table  Bluff,  Eel  river,  Pacific's  township.  Bear  river,  and  Mat- 
tel valley,  in  Humbolt  county,  and  Mendosino  Mills,  Albion,  Ukiah, 
Bussian  river,  Santa  Bosa,  and  Petaluma,  by  land,  and  from  thence 
to  San  Francisco  by  water  ;  and  to  procure  a  sufficient  appropriation 
to  render  said  mail  service  effective. 

Besolved,  That  his  excellency  the  governor  be  requested  to  forward 
a  copy  of  the  above  resolution  to  each  of  our  senators  and  representa- 
tives in  Congress,  and  to  the  Postmaster  General  of  the  United 
States,  at  as  early  a  day  as  practicable. 

NIN.  E.  WHITESIDE, 

Speaker  of  the  Assembly, 
JOS.  WALKUP, 

President  of  the  Senate. 

Office  of  Secretary  of  State, 
Sa^ramentOy  Califomiay  January  27,  1858. 
I,  Ferris  Forman,  secretary  of  state  of  the  State  of  California,  do 
hereby  certify  that  the  annexed  is  a  true  and  correct  copy  of  the 
original  concurrent  resolution  now  on  file  in  my  office. 

Witness  my  hand  and  the  great  seal  of  State,  at  office  in  Sacramento, 
[l.  8.1  California,  the  27th  day  of  January,  A.  D.  1858. 

FEEBIS  FOBMAN, 

Secretary  of  State. 


SSiH  OoHCTHB,  )  SENATE.  C  Mb.  Doo. 

IH  Seteitm.     (  {  No.  172. 


RESOLUTION 

LEGISLATURE  OF  THE  STATE  OF  CALIFORNU, 

or  FATOE  or 

The  eatdUMmmU  <fa  nuUl  rofUe  from  Ban  Bernardino  to  Fort  Ywma. 


ICamb  1,  1858.— Beferred  to  the  Oommittee  on  Post  OiBoei  and  Pott  Boadi. 


OONCURRENT  RESOLUTION  relatiTe  to  a  mail  ronte  from  San  Bernardino  to  Fori 

Tama. 

Bemived  by  the  (ueenMt/y  the  eenate  ooncurringy  That  onr  senators 
in  Congress  be  instrncted,  and  onr  representatives  reauestedi  to  nse 
their  influence  to  secure  the  establishment  of  a  weekly  mail  ronte 
from  the  city  of  San  Bernardino,  via  San  Gtorgonia  Pass  and 
Oonhnilla  Valley,  to  Fort  Tuma,  a  distance  of  one  hundred  and  forty 
miles,  to  connect  with  the  weekly  route  already  established  from  Los 
Angelos  to  the  said  city  of  San  Bernardino. 

NIN.  E.  WHITESIDE, 

Speaker  ofth/e  AseenMy. 
JOS.  WALKUP, 

PreaiderU  o/the  Senate. 


Officb  of  Sbcrbtart  of  Statb, 
SacramentOy  Cattfomia^  January  27, 1858. 

I,  Ferris  Forman,  secretary  of  state  of  the  State  of  California,  do 
hereby  certify  that  the  annexed  is  a  true  and  correct  copy  of  the 
oririnal  concurrent  resolution  now  on  file  in  my  office. 

Witness  my  hand  and  the  great  seal  of  State,  at  office  in  Sacra- 
r-  _  T  mento,  California,  the  twenty-seventh  day  of  January,  A. 
l^  ®-J     D.  1858. 

FEBRIS  FORMAN, 

Secretary  of  State. 


35iH  CoNOKEBS,  )  SENATE.  ( Ms.  Doo. 

1st  Session.     ]  I  No.  173. 


RESOLUTION 


LEGISLATURE  OF  THE  STATE  OF  CALIFORNIA, 

m  TAYOE  OF 

The  estMiahment  of  maU-routea  from  Auburn  to  Nevada  citt/j  from 
Sacramento  city  to  CacheviUe^  and  from  Sacramento  city  to  Stockton. 


Mabch  1,  1858.— Referred  to  the  Ck>mmittee  on  Post  Offices  and  Post  Boads. 


CONCURRENT  RESOLUTION  relative  to  certain  mail-routes  in  California. 

Resolved  by  the  assembly y  the  senate  concurring y  That  our  senators  in 
Congress  be  instructed,  and  our  representatives  requested,  to  use  their 
best  exertions  to  procure  the  early  establishment  of  a  mail-route  and 
daily  mail  from  Auburn^  Placer  county,  to  Nevada  city,  Nevada 
county,  via  English's  Bridge  and  Grass  Valley.  Also,  a  tri-weekly 
mail  from  Sacramento  city,  via  Yolo  city,  Yolo  county,  to  Cacheville, 
in  Yolo  county ;  and  tri-weekly  from  Sacramento  to  Stockton,  by  the 
telegraph  road. 

Resdvedy  That  his  excellency  the  governor  be  requested  to  forward 
a  copy  of  the  above  resolution  to  our  senators  and  representatives  in 
Ciongress  at  as  early  a  day  as  practicable. 

NIN.  E.  WHITESIDE, 

Speaker  of  the  Assembly. 
JOS.  WALKUP, 

President  of  the  Senate. 


Office  of  Sbcbbtaby  of  State, 
SacramentOy  Califomiay  Januarg  28,  1858. 

I,  Ferris  Forman,  secretary  of  state  of  the  State  of  California,  do 
hereby  certify  that  the  annexed  is  a  true  and  correct  copy  of  the  origi- 
nal concurrent  resolution  now  on  file  in  mv  ofBce. 

Witness  my  hand  and  the  great  seal  of  State,  at  ofBce,  in  Sacra- 
Fu  s.]  mento,  California,  the  28th  day  of  January,  A.  D.  1858. 

FERRIS  FORMAN, 

Secretary  of  State. 


35th  Conoeess,  >  SENATE.  c  Mis.   Doc 

let  Session.     S  {  No.  1T4. 


RESOLUTIONS 


LEGISLATURE  OF  THE  TERRITORY  OF  WASHINGTON, 


BILATIYITO 


The  prodamcUion  of  martial  law  by  Isaac  L  Stevens^  late  governor  of 

that  Territory. 


Mabch  1,  1858.— Read,  and  ordered  to  be  printed. 


BESOLUnONS  relative  to  the  proclamation  of  martial  law  over  the  connties  of  Pierce  and 
Thurston,  by  Isaac  I.  Stevens,  late  governor  of  Washington  Territory. 

Whereas,  in  the  prosecution  of  the  late  Indian  war,  Isaac  I.  Stevens, 
late  governor  of  the  Territory  of  Washington,  proclaimed  and  enforced 
martial  law  in  the  counties  of  Pierce  and  Thurston,  and  lor  which  he 
received  unmerited  condemnation  by  a  certain  resolution  of  the  legis- 
lative assembly,  passed  January  16,  1857 :  Therefore — 

Be  it  resolved  by  the  legislative  assembly  of  the  Territory  of  Washing- 
tony  That,  in  thus  proclaiming  and  enforcing  martial  law,  we  believe 
Oovernor  Isaac  I.  Stevens  to  nave  been  actuated  bv  motives  of  the 
purest  patriotism,  and  with  a  desire  only  for  the  safety,  welfare,  and 
prosperity  of  the  Territory. 

Besolved,  That,  in  our  opinion,  the  state  of  the  country  demanded 
that  stringent  measures  should  be  adopted,  and  such  as  could  be  ef- 
fected by  martial  law  only;  and  that  there  was  absolute  necessity  for 
the  same  is  sufficiently  evidenced  by  the  fact  that  the  enemy,  who, 
prior  to  its  existence,  were  continually  on  the  alert,  and  supplied  with 
information  of  all  operations  after  its  enforcement^  were  continually 
struck  by  our  gallant  troops,  and  soon  reduced  to  submission. 

Besolvedy  That  the  resolution  passed  January  16,  1857,  does  not 
now,  and  did  not  at  that  time,  express  the  opinion  of  a  majority  of  the 
citizens  of  Washington  Territory,  but  was  in  direct  contravention  of 
the  same — a  fact  manifested  by  the  triumphant  election  of  Governor 
Stevens  as  our  delegate  to  Congress,  receiving  in  such  election  over 
two-thirds  of  the  votes  cast. 

Besolved,  That  the  secretary  of  the  Territory  be  requested  to  trans- 
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mit  copies  of  these  resolutions  to  the  President  of  the  United  States, 
the  President  of  the  Senate,  the  Speaker  of  the  House  of  Hepresenta- 
tives,  and  to  the  Hon.  Isaac  I.  Stevens. 

Passed  house  of  representatives^  January  9, 1858. 

J.  S.  M.  VANCLINE, 
Speaker  of  the  Home  of  BepreaerUatives. 


Passed  council,  January  19, 1868. 


0.  0.  PAGETT, 
President  of  the  Oouru^. 


Sbcretary's  Office, 
Olympiay  January  26,  1858. 
A  true  copy.    Attest : 

[seal.]  C.  H.  MUNN, 

Becretary  of  tlie  TerrUory. 


35th  Conqbkhs,  )  SENATE.  C  Mm.  Doo 

let  Session.       J  {  No.  176. 


MEMORIAL 

or 

THE  LEGISLATURE  OF  THE  STATE  OF  WISCONSIN, 

nr  rATOE  or 

The  erection  of  a  light-house  at  the  tnouth  o/ Kewaunee  river. 


March  1, 1858.— Referred  to  the  Committee  on  Commereet  and  ordered  to  be  printed. 


MEMORIAL  to  Gondii  for  the  erection  of  a  liffht-hoqBe  at  the  mouth  of  Kewannee  river, 

in  the  county  of  Kewannee. 

The  memorial  of  the  legislature  of  the  State  of  Wisconsin  respect- 
fully represents : 

That  the  mouth  of  the  Kewannee  river,  in  the  State  of  Wisconsin, 
is  a  large  and  commodious  harbor,  easy  of  access  from  Lake  Michigan, 
and  affords  a  safe  anchorage  for  vessels  navigating  said  lake ;  that  the 
village  of  Kewannee,  which  is  located  at  the  mouth  of  said  river,  is 
the  county  seat  of  said  county  of  Kewannee ;  that  a  large  and  fertile 
section  of  country,  abounding  in  pine  and  other  timber,  and  now  pro- 
ducing immense  quantities  of  lumber,  finds  its  only  outlet  into  Lake 
Michigan  through  the  mouth  of  said  river  ;  that  the  nearest  points  to 
said  Kewannee  at  which  light-houses  have  been  erected  are  at  Two 
Bivers,  on  the  south,  twenty-five  miles  distant  from  said  Kewannee, 
and  at  Bailey's  harbor,  on  the  north,  fifty  miles  distant  therefrom  ; 
and  that  the  wants  of  commerce  on  Lake  Michigan,  and  the  business 
interests  of  the  country  tributary  to  said  Kewannee  require  that  a 
light-house  should  be  immediately  erected  at  the  mouth  of  said  river. 

Your  memorialists,  therefore,  respectfully  ask  that  an  appropriation 
be  made  for  the  erection  of  a  light-house  at  the  mouth  of  said  Ke- 
wannee river,  in  said  county  of  Kewannee,  in  the  State  of  Wisconsin. 

WYMAN  SPOONEB, 

Speaker  of  the  Assembly. 

C.  LATHAM  SHOLES, 
Lieut.  Gov.  and  President  of  the  Senate,  pro  tern. 

Approved  February  12,  1857. 

COLES  BASHFOBD. 

This  memorial  originated  in  the  assembly. 

W.  C.  WEBB,  Chief  aerk. 


UQHT-HOUSE   ON   KEWANNEE  RIYEB. 


State  op  Wisconsin, 
Secretary's  Office^     \  *** 

The  secretary  of  state  of  the  State  of  Wisconsin  does  hereby  certify 
that  the  foregoing  copy  has  been  compared  with  the  original  memorial 
in  this  ofBce,  and  that  the  same  is  a  true  and  correct  copy  thereof  and 
of  the  whole  of  such  original. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -I  great  seal  of  the  State,  at  the  capitol,  in  Madison,  this  fourteenth 
L^-  ^-J  day  of  February,  1857. 

W.  D.  JONES, 
Secretary  of  State 


35th  Congress,  )  SENATE.  C  Mis.  Doc. 

1st  Session.     )  (  No.  176. 


MEMORIAL 

THE  LEGISLATURE  OF  THE  STATE  OF  IOWA. 

IN  TAYOR  or 

Bestricting  the  sale  of  the  public  lands  to  actttcU  settlers. 


ICabch  1,  1858.— Beferred  to  the  Ck>minittee  on  Public  Lands,  and  ordered  to  be  printed. 


KEMOBIAL  of  the  general  aaaembly  of  the  State  of  Iowa  to  Ck>ngreflB,  in  favor  of  restrict- 
ing the  sale  of  public  lands  to  actual  settlers. 

Your  memorialists,  the  general  assembly  of  the  State  of  Iowa,  re- 
spectfully  represent  that,  in  the  opinion  of  this  general  assembly,  the 
aale  of  the  public  lands  to  other  than  actual  settlers  has  materially 
retarded  the  growth  and  prosperity  of  our  State ;  that  many  large 
tracts  of  our  best  lands  nave  been  purchased  by  speculators,  and 
places  beyond  the  reach  of  the  great  mass  of  the  emigrants  who  are 
seeking  new  homes  within  our  borders,  and  thus  sacrificing  the  in- 
terests of  thousands  of  the  enterprising  and  industrious  poor  for  the 
benefit  of  a  few  non-producers. 

Your  memorialists  will  not  attempt  to  enumerate  the  many  evils 
which  have  resulted  from  this  system,  nor  will  they  endeavor  to  por- 
tray the  incalculable  benefits  that  would  accrue  to  the  newer  States 
and  Territories  from  the  proposed  change. 

Your  memorialists,  also,  beg  leave  to  represent  that  the  sale  of  the 
public  domain  will  be  increased  and  rendered  more  uniform  by  thus 
facilitating  its  settlement  and  cultivation. 

Your  memorialists,  therefore,  pray  your  honorable  body  to  adopt 
such  measures  as,  in  your  wisdom,  will  best  secure  to  actual  settlers 
the  exclusive  right  to  purchase  the  public  lands  which  are  now  or 
may  hereafter  be  offered  for  sale,  and  for  this  purpose  request  the 
secretary  of  this  State  to  furnish  a  certified  copy  of  this  memorial  to 
each  of  our  members  of  Congress. 

STEPHEN  B.  SHELLEDY, 
Speaker  of  the  House  of  Representatives. 
OKAN  FAVILLE, 

President  of  the  Senate. 

Approved  February  20,  1858. 

RALPH  P.  LOWE. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  from  the  original 
roll  on  file  in  my  office. 

ELIJAH  SELLS, 
Secretary  of  State. 


35th  Ck>NaRE8s, )  SENATE.  ( Mis.  Doc. 

let  Seaaion.     $  (    No.  177. 


MEMORIAL 


THE  liEGISLATURE  OF  THE  STATE  OF  IOWA, 


ThcU  a  grant  of  land  be  made  to  the  Territory  of  Nebraakay  toaid  in  the 
construction  of  a  railroad  from  the  Missouri  river  y  via  the  South  PasSy 
to  some  point  in  Washington  Territory. 


Maboh  1,  1858.— Referred  to  the  Committee  on  Pablic  Lands,  and  ordered  to  be  printed. 


HEMOBIAL  to  Congreas  praying  for  a  grant  of  land  to  aid  in  the  construction  of  a  rail- 
road from  the  Missouri  river,  via  the  South  Pass,  to  some  point  in  Washington  Territory. 

To  the  Jumoratle  the  Senate  and  House  of  RqpresentcUives  of  the  United 
Stales  in  Congress  assembled: 

Tour  memortlklists,  the  general  assembly  ofthe  State  of  Iowa,  would 
state,  as  they  are  informed,  the  legislature  ofthe  Territory  of  Nebraska, 
at  its  session^  A.  D.  1857,  did  memorialize  Congress  that  a  grant  of 
land  ought  to  be  made  to  that  Territory  to  aid  in  the  construction  of  a 
railroad,  with  its  main  trunk  starting  from  some  point  on  the  Missouri 
river,  between  the  northern  boundary  of  the  Omaha  Indian  reserva- 
tion, as  at  present  inhabited  hy  the  Omaha  Indians,  and  the  mouth 
ofthe  Bunning  Water  river,  with  branches,  not  exceeding  two,  starting 
from  other  points  within  the  above  limits,  and  uniting  with  the  main 
trunk  westerly.  The  main  trunk,  or  a  branch,  to  start  from  a  point 
on  the  Missouri  river,  in  Dahcota  county,  in  Nebraska  Territory  ;  said 
road  running  westerly  by  the  nearest  and  best  route  up  the  valley  of 
said  Running  Water,  by  the  way  ofthe  '*  South  Pass,"  in  the  Rocky 
mountains,  or  of  any  other  pass  north  of  said  South  Pass,  to  the  western 
boundary  of  said  Territory,  with  a  branch  from  the  main  trunk^ 
through  the  Black  Hills,  into  the  valley  of  the  Yellow  Stone  river; 
thence  by  the  nearest  and  best  route  northwesterly  to  the  western 
boundary  of  said  Territory,  at  some  practicable  pass  through  the 
Rocky  mountains  into  Washington  Territory:     Therefore — 

Tour  memorialists,  the  general  assembly  of  the  State  of  Iowa, 
believing  that  the  construction  of  the  said  railroad  would  greatly  tend 
to  develop  the  resources  and  increase  the  prosperity  of  the  Territory 
of  Nebraska,  and  would  also  be  of  great  advantage  to  the  State  of 
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Iowa,  respectfully  ask  that  the  grant  of  land  prayed  for  by  the  legis- 
lature of  Nebraska  Territory  may  be  made  to  aid  in  the  construction 
of  said  railroad. 

Bescived,  That  the  secretary  of  state  be  instructed  to  transmit  a 
duly  authenticated  copy  of  the  above  memorial  and  this  resolution  to 
the  President  of  the  Senate  and  the  Speaker  of  the  House  of  Bepresenta- 
tives  of  the  United  States,  with  the  request  that  they  be  laid  before 
their  respective  houses  ;  and  also  a  like  copy  to  the  governor  of  the 
Territory  of  Nebraska. 

STEPHEN  B.  SHELLEDY, 
Speaker  of  the  House  of  Bqpresentcdives. 

OBAN  FAVILLE, 

President  of  the  Senate. 

Approved  February  20,  1858. 

BALPH  P.  LOWE. 


I  hereby  certify  that  the  foregoing  is  a  true  copy  from  the  original 
roll  on  file  in  my  office. 

ELIJAH  SELLS, 
Secretaiy  of  State. 


35iH  Ck>N0RBa8, 1  SENATE.  ( Mis.  Doo. 

IstSeeaion.     J  [  No.  178. 


RESOLUTION 

or 

THE  LEGISLATURE  OF  THE  STATE  OF  IOWA, 


IN  f  ATOB  Of 


The  erection  of  a  past  office,  United  States  court-housey  and  custamr 
home  at  Bwlington. 


Mabob  1,  1868. — BfifBired  to  the  CSommittee  on  Commeroe,  aud  ordered  to  be  printed. 


JOINT  RESOLUTION  for  an  appropriation  to  bnild  a  cuBtom-house,  United  States  district 
ooort-house,  and  post  office  in  the  city  of  Burlington. 

Beaolved  by  the  general  aaaembly  of  the  State  of  Iowa,  That  our  sena- 
tors in  Congress  be  instructed^  and  our  representatives  be  requeated^  to 
use  all  proper  means  to  secure  an  appropriation  from  thegeneral  goY- 
emment  for  the  purpose  of  building  a  custom-house,  Imited  States 
district  court-house,  and  post  office  in  the  city  of  Burlington. 

Besolvedf  That  the  secretary  of  state  be  requested  to  forward  a 
certified  copy  of  the  above  to  each  of  our  senators  and  representatives 
in  Congress. 

STEPHEN  B.  SHELLEDY, 
Speaker  of  the  Hotiae  of  Bepreaentativea. 

ORAN  FAVILLE, 

President  of  the  Senate. 

Approved  February  20,  1858. 

RALPH  P,  LOWE. 


I  hereby  certify  that  the  foregoing  is  a  true  copy  from  the  original 
wU  on  file  in  my  office. 

ELIJAH  SELLS, 

Secretary  of  State. 


SSth  Corqbbss,  )  SENATE.  (  Ms.  Doo. 

let  Session:    \  {  No.  179. 


JOINT  RESOLUTION 

or  THB 

LEGISLATURE  OF  THE  STATE  OF  IOWA, 


IN  f  ATOR  Of 


A  grant  of  land  to  aid  in  the  construction  of  a  railroad  from  the  northern 
boundary  of  lowa^  at  a  point  where  the  St.  Paid  and  Minneapolis  raU- 
road  intersects  said  boundary y  to  Sioux  City^  on  the  Missouri  river. 


Mabch  1, 1858. — Referred  to  the  Committee  on  Public  Lands,  and  ordered  to  be  printed* 


JOINT  RESOLUTION  asking  Congren  for  a  grant  of  land  to  aid  in  the  construction  of  a 

certain  railroad. 

Whereas  a  grant  of  land  was  made  to  the  Territory  of  Minnesota 
by  the  3dth  Congress  of  the  United  States  to  aid  in  the  constmo- 
tion,  among  others,  of  a  railroad  from  St.  Paul,  via  Minneapolis,  to 
the  southern  boundary  of  the  Territory,  in  the  direction  of  the  mouth 
of  the  Big  Sioux  river  ;  and  whereas  the  greater  part  of  the  north- 
west portion  of  the  State  of  Iowa,  lying  between  the  west  branch  of 
the  Des  Moines  and  Big  Sioux  rivers,  is  a  vast  prairie,  fertile  and  well 
watered,  but  almost  entirely  destitute  of  timber,  and,  for  this  reason, 
not  likely  to  be  settled  for  many  years  without  the  aid  of  a  railroad : 
Now,  therefore — 

Besoived  by  the  general  assembly  of  the  State  of  Iowa,  That  our  sena- 
tors in  Congress  be  instructed,  and  our  representatives  be  requested,  to 
use  their  best  exertions  to  procure  the  passage  of  a  bill  making  a  grant 
of  land  to  aid  in  the  construction  of  a  railroad  from  the  north  line 
of  the  State  of  Iowa,  at  the  point  of  intersection  of  the  said  above 
described  railroad  with  the  said  north  line  of  the  State,  to  Sioux  city, 
on  the  Missouri  river. 

Besolvedy  That  the  secretary  of  state  be  instructed  to  forward  a 
copy  of  the  foregoing  resolution  to  each  of  our  senators  and  represen- 
tatives in  Congress. 

STEPHEN  B.  SHELLEDT, 
Speaker  of  the  House  of  Representatives. 

OBAN  FAVILLE, 

President  of  the  Senate. 

Approved  February  20,  1858. 

RALPH  P.  LOWE, 
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I  hereby  certify  that  the  foregoing  is  a  true  copy  from  the  original 
roll  on  file  in  my  office, 

ELIJAH  SELLS, 

Secretary  of  State. 


35th  Corgbebs,  )  SENATE.  ( Mis.  Doo. 

la  Session.      S  i  ^«>-  ^80. 


RESOLUTION 

or  TES 

LEGISLATURE  OF  THE  STATE  OF  CALIFORNIA, 

nr  FATOR  or 

The  enctctment  of  a  law  granting  land  to  actual  setUera  in  that  State. 


Mabch  1,  1858. — Referred  to  the  Committee  on  Pablic  Lands  and  ordered  to  be  printed 


JOINT  BESOLUnON  relatire  to  donating  Public  Unds  to  actual  settlers  within  the  State 

of  California. 

Whereas  the  federal  government  holds  a  vast  extent  of  pablic 
domain  within  the  limits  of  this  State  adapted  to  all  the  wants  and 
requirements  of  civilized  life,  and  now  unoccupied  and  unproductive ; 
and  whereas,  the  wisdom  of  the  policy  of  donating  the  public  lands 
to  actual  settlers  has  been  demonstrated  in  the  Territory  of  Oregon  ; 
and  whereas,  our  isolated  position,  and  the  difficulties  to  be  surmounted 
by  the  hardy  emigrant  in  seeking  a  home  on  the  shores  of  the  Pa- 
cific, renders  a  liberal  policy  on  the  part  of  the  general  government 
expedient  and  proper  ;  and  whereas,  our  future  prosperity  and  great- 
ness, and  the  character  and  perpetuity  of  our  institutions,  depend 
mainly  upon  the  number  and  permanency  of  our  population  and  the 
development  of  our  agricultural  as  well  as  mineral  resources  :  Now, 
therefore, 

Beaolved,  hy  the  senate  and  assembly  of  the  State  of  California, 
That  our  senators  be,  and  they  are  hereby,  instructed,  and  our  represen- 
tatives requested,  to  urge  upon  C!ongress  the  passage  of  a  law  do- 
nating to  each  actual  settler  within  the  State  of  California  one  hundred 
and  sixty  acres  of  any  land  now  subject  to  settlement  under  the  pre- 
emption laws  of  the  United  States :  Provided^  however,  That  said  do- 
nations shall  not  extend  to  mineral  lands  of  this  State,  either  surveyed 
or  unsurveyed. 

Resolved,  That  his  excellency,  the  governor,  be  requested  to  for- 
ward a  copy  of  this  preamble  and  resolution  to  each  of  our  senators 
and  representatives  in  Congress. 

NIN.  E.  WHITESIDES, 

Speaker  of  the  Assembly. 
JOS.  WALKUP, 

President  of  the  SencUe, 
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Office  of  Secretary  of  State, 
Sacramento^  Califomiaj  February  2, 1858. 

I,  Ferris  Forman,  secretary  of  state  of  the  State  of  California,  do 
hereby  certify  that  the  annexed  is  a  true  and  correct  copy  of  the  origi- 
nal joint  resolution  now  on  file  in  my  office. 

r       -|  Witness  my  hand,  and  the  great  seal  of  State,  at  office  in  Sacra- 
^     ^'J  mcnto,  California,  the  2d  day  of  February,  A.  D.  1858. 

FERRIS  FORMAN, 
Secretary  of  State. 


35th  Corobsss,  )  SENATE.  ( Mis.  Doo. 

\a  Session.     <  ^   No.  181 


RESOLUTION 

Of  THB 

LEGISLATURE  OF  THE  STATE  OF  CALIFORNIA, 

nr  FATOE  or 

The  estahlishment  of  a  terrUoriai  government  in  Carson  VaUey. 


Mabch  1,  1868.— Ordered  to  lie  on  the  table  and  be  printed. 


CONCURRENT  RBBOLUnON  relative  to  a  territorial  gOTemment  in  Utah. 

Resolved  by  the  assembly y  the  senaie  concurring  herein^  That,  in  view 
of  the  impending  difficulties  in  Utah,  and  fully  impressed  with  the 
importance  of  a  speedy  organization  of  a  territorial  government  in 
Carson  Valley,  our  senators  in  Congress  are  hereby  instructed,  and 
our  representatives  earnestly  requested,  to  procure  the  passage  of  an 
act  securing  the  establishment  of  said  territorial  government,  with 
such  boundaries  as  circumstances  may  warrant  and  require. 

NIN.  E.  WHITESIDE, 

Speaker  of  the  Assembly. 
JOS.  WALKUP, 

President  of  the  Senaie. 


Opficb  of  Sbcrbtary  op  State, 
SacramentOj  California^  February  3,  1858. 
I,  Ferris  Forman,  secretary  of  state  of  the  State  of  California,  do 
hereby  certify  that  the  annexed  is  a  true  and  correct  copy  of  the  original 
c  ncoirent  resolution,"  now  on  file  in  my  office, 
r    1       Witness  my  hand  and  the  great  seal  of  State,  at  office,  in 
l^'  BJ    Sacramento,  California,  the  3d  day  of  February,  A.  D.  1858. 

FERRIS  FORMAN, 

Secretary  of  State. 


SoTH  Congress,  )  SENATE.  C  Mrs.  Doo. 

Ui  Session.     J  ?  No.  182. 


RESOLUTION  AND  MEMORIAL 

or  THB 

LEGISLATURE  OF  THE  TERRITORY  OF  NEBRASKA, 

PRATIWO 

TJiat  an  appropricUion  be  made  to  bridge  the  Platte  river. 


Maxch  4,  1858. — Referred  to  the  Committee  on  Commerce,  and  ordered  to  be  printed. 


JOINT  RESOLUTION  AND  MEMORIAL. 

To  the  honorable  the  Senate  and  the  House  of  Bepresentaiives  of  the 
Congress  of  the  United  States: 

Year  memorialists,  the  council  and  house  of  representatives  of  the 
Territory  of  Nebraska,  now  assembled,  would  most  respectfully  repre- 
sent that  the  interests  of  the  people  of  this  Territory,  and  of  the 
country  at  large,  would  be  greatly  subserved  by  an  appropriation  of 
dollars  for  the  purpose  of  bridging  the  G-reat  Platte 
or  Nebraska  river,  at  some  point  within  fifty  miles  of  its  mouth. 

The  reasons  which  might  be  urged  in  support  of  this  appropriation 
are  many  and  obvious.  Tour  memorialists,  however,  wish  to  call 
attention  to  a  few  of  them : 

First.  Owing  to  the  uncertain  nature  of  the  soil  in  which  this  river 
makes  its  bed,  no  reliable  ferry  can  be  established  across  it,  the  cur- 
rent often  changing  in  a  single  night,  and  large  and  impassable 
sand-bars  are  formed  where  twenty-four  hours  before  no  obstruction 
was  offered  to  the  passage  of  ferry  boats.  Thus  virtually  one  portion 
of  the  Territory  is  separated  from  the  other,  to  the  great  detriment  of 
their  social  relations  and  commercial  pursuits. 

Second.  The  Platte  river,  being  thus  a  barrier  to  the  free  social 
and  commercial  intercourse  of  the  two  sections  of  the  Territory  which 
it  separates,  has  been  a  fruitful  and  ceaseless  source  of  dissension  and 
strife  between  our  people,  giving  rise  to  most,  if  not  all,  of  the 
political  troubles  which  have  disturbed  our  Territory. 

Third.  In  compliance  with  the  known  wishes  of  the  people  of  the 
Territory,  your  memorialists  have  passed  an  act  to  re-locate  the  seat 
of  government  at  a  point  in  the  valley  of  the  Platte  river,  to  be  here- 
after selected  ;  and  in  order  that  the  said  capital  may  be  accessible  to 
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all  parts  of  the  Territory^  and  no  barrier  exist  to  the  free  interconrse 
of  the  people  north  and  south  of  that  river,  such  bridge  is  absolutely 
necessary. 

Fourth.  The  said  river  is  a  serious  obstacle  in  the  way  of  military 
operations,  and  of  the  efficient  construction  of  important  roads  re- 
quired by  the  wants  of  that  branch  of  the  government  service. 

Other  reasons  might  be  urged  in  support  of  such  an  appropriation, 
but  your  memorialists  cannot  but  believe  that  its  necessity  will  be 
apparent  to  your  honorable  bodies,  and,  therefore,  respectfully  urge 
your  early  action  in  the  matter.  And,  as  in  duty  bound,  they  will 
ever  pray,  &c. 

Resclved  hy  the  oouncU  and  house  of  re^eserUcUivea  of  the  Territory 
of  Nebraska^  That  this  memorial  and  joint  resolution  be  signed  by 
the  president  of  the  council  and  the  speaker  of  the  house  of  repre- 
sentatives, and  copies  thereof  forwarded  to  the  President  of  the  Senate 
ot  the  United  States,  the  Speaker  ot  the  House  of  Representatives,  and 
our  delegate  in  Congress. 

J.  H.  DECKER, 
Speaker  of  the  House  of  Repreaentaiivea. 
LEAVITT  L.  BOWEN, 

Preddenit  of  the  Council. 


35th  CJonorbss,  )  SENATE.  J  Mis.  Doc. 

lat  Sesaion.     S  \  No.  183. 


RESOLUTION 


or 


LEGISLATURE  OF  THE  STATE  OF  RHODE  ISLAND 
AND  PROVIDENCE  PLANTATIONS, 


nr  FATOB  Of 


A  donation  of  pvUic  lands  to  the  several  States  and  Territories  to  aid 
and  encourage  scientific  educaiion  in  agriculture  and  the  mechanic 
arts. 


If  ABOH  4,  1858. — ^Bead  and  ordered  to  be  printed. 


STATE  OP  RHODE  ISLAND  AND  PROVIDENCE  PLANTATIONS. 

January  Session^  A.  D.  1858. 

RESOLUTION  relative  to  the  appropriating  of  public  lands  of  the  United  States  for  the 
benefit  of  agriculture  and  the  mechanic  arts. 

Besolvedy  That  the  senators  from  this  State  be  instructed,  and  the 
representatives  be  requested,  to  use  their  exertions  in  Congress  for  the 
passage  of  an  act  donating  public  lands  to  the  several  States  and  Ter- 
ritories in  the  Union,  for  the  aid  and  encouragement  of  scientific 
education  in  agriculture  and  the  mechanic  arts. 

Resdvedy  That  the  secretary  of  state  be  instructed  to  transmit  a 
copy  of  the  above  resolution  to  each  of  the  members  of  Congress  from 
this  State,  immediately  after  its  passage. 

A  true  copy.     Attest : 

JOHN  R.  BARTLETT, 

Secretary  of  State. 


•TATE  OF  RHODE  ISLAND  AND  PROVIDENCE  PLANTATIONS. 

*  Sbcrbtary's  Office, 

Providence  J  FebruafTf  22,  1858. 

Sib:  Prefixed,  I  beg  leave,  in  accordance  with  a  resolution  of  the 

general  assembly  of  this  State,  to  transmit  you  resolutions  which  have 

just  passed  that  body,  in  relation  to  an  act  now  before  the  Congress 

of  the  United  States,  for  the  donation  of  public  lands  to  the  several 
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States  and  Territories  in  the  Union  which  may  provide  colleges  for 
the  benefit  of  agriculture  and  the  mechanic  arts. 

With  high  respect,  I  have  the  honor  to  remain  your  most  obedient 
servant, 

JOHN  B,  BABTLETT, 

Secretary  oj  State, 
Hon.  Phillip  Allen, 

United  States  Senate. 


35th  Oohosbb,  \  SENATE.  ( Ms.  Doo. 

lat  Seuum.     )  (  No.  184. 


RESOLUTION 


or 


THE  LEGISLATURE  OF  THE  STATE  OP  MAINE, 


ni  f  ATOK  Of 


3%e  dtstribtdum  of  a  portion  of  the  pMic  lands  among  the  aeverdl  StattB 
for  eduoatianai  purpoaes. 


March  4, 1858.— Ordered  to  lie  on  the  Ubie  and  be  printed. 


STATE  OF  MAINE. 


RESOLVE  in  relation  to  the  distribution  of  a  portion  of  the  public  landi  belonging  to  the 

United  ^tee. 

Bescivedj  That  our  senators  and  representatives  in  Congress  be 


requested  to  use  their  efforts  to  procure  a  fair  and  equitable  distribu- 
tion of  a  portion  of  the  public  lands  belonging  to  the  United  States 
among  the  several  States  for  educational  purposes. 

BeSjivedy  That  the  governor  be  requested  to  transmit  to  each  of  our 
senators  and  representatives  in  Congress  a  copy  of  these  resolves. 


Bead  and  passed. 

Bead  and  passed. 

Approved  February  26,  1858. 


In  the  House  of  Bepresentativbs, 
February  24,  1858. 

JOSIAH  H.  DBUMMOND, 
l^peaker. 

In  Senate,  February  24,  1858. 

SETH  SCAMMAN, 
President. 


LOT  M.  MOBBILL. 


Office  of  Secretaey  of  State, 
Augusta^  February  27,  1858, 
I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  origina 
deposited  in  this  office. 

NOAH  SMITH,  Jr., 
Secretary  of  State. 


3oTH  GoNGREBS,  )  SENATE.  ^  Mis.  Doo 

IstSeaaion.     $  if  Ho.  185. 


MEMORIAL  AND  JOINT  RESOLUTION 

OF   TBB 

LEGISLATURE  OF  THE  STATE  OF  IOWA, 


IN  FATOR  Of 


The  utabliahing  of  a  maU  rotUe/rom  the  city  o/Des  itoines,  in  that  State, 
to  White  Cloud,  in  Kansas. 


Xabob  4,  1868. — ^Referred  to  the  Committee  on  Poet  Offices  and  Poet  Boade  and  ordered 

to  be  printed. 


MEMOBIAL  AKD  JOINT  BESOLUTION  to  Gongreee  for  additional  mail  faciUties. 

ib  the  Senate  and  Houee  of  Repreaentativea  of  the  United  States : 

Your  petitioners,  the  general  assembly  of  the  State  of  Iowa,  re- 
spectfully represent  to  your  honorable  body,  that  at  present  great 
inconvenience  is  suflFered  by  the  citizens  of  the  southwestern  coun- 
ties of  Iowa,  for  lack  of  mail  facilities  for  direct  communication 
with  Des  Moines,  the  capital  of  the  State  ;  and  still  greater  inconve- 
niences are  suffered  by  the  citizens  of  Iowa  generally,  for  want  of  % 
direct  line  of  communication  with  western  Missouri  and  the  Territory 
of  Kansas,  the  mails  and  travellers  for  which  sections  of  country  hav- 
ing atpresent  to  pass  over  one  of  two  circuitous  routes,  to  wit :  the  one 
by  Council  Bluffs,  and  thence  south  through  Nebraska  or  western 
Iowa  ;  or  down  to  St.  Louis,  and  thence  up  the  Missouri  river. 

Thus  mails  are  subjected  to  great  and  serious  delays  and  the  travel- 
ling public  to  much  unnecessary  expense. 

X  our  petitioners  therefore  respectfully  ask  that  a  mail  route  be  es- 
tablished from  the  city  of  Des  Moines,  Iowa,  by  way  of  Winterset,  in 
Madison  county ;  Afton,  in  Union  county  ;  Bedford,  Taylor  county, 
lowa^and  Mound  city,  in  Holt  county,  Missouri,  to  White  Cloud,  in  the 
Territory  of  Kansas ;  and  that  the  mails  be  transmitted  over  said  route 
tri-weekly,  in  two  or  /owr-horse  coaches,  and  your  petitioners  will 
ever  pray,&c. 

Beioivedy  That  the  senators  in  Congress  be  instructed,  and  our 
representatives  be  requested,  to  urge,  by  their  votes  and  influence,  the 
establishment  of  the  mail  route  and  mail  facilities  prayed  for  in  fore- 
going memorial. 

Besdved,  That  a  copy  of  this  memorial  and  resolution  be  fowarded 
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*o  each  of  our  senators  and  representatives  in  Congress  by  the  secre- 
ary  of  state. 

STEPHEN  B.  8HELLADY, 
Speaker  of  the  Home  of  Represefntativea, 
ORA.N  FAVILLE, 

Speaker  of  the  Senate. 
Approved  February  11,  1858. 

RALPH  P.  LOWE. 

I  certify  the  foregoing  to  be  a  true  copy  from  the  original  roll  on 
file  in  my  office. 

ELIJAH  SELLS, 
Secretary  of  St<Ue. 


35th  Congress,  )  SENATE.  C  Mis.  Doc. 

1st  Sesmon.     )  ?  No.  186. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


HiiOH  8,  1868. — Reoeired  from  the  Court  of  ClainiB  and  referred  to  the  Committee  on 

Claims. 


The  Court  of  Claims  submitted  the  following 
REPORT. 

%  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 
States  in  Congress  assernbled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
w  the  report  in  the  case  of 

PETER  PARKER  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Letters  from  the  Secretary  of  State,  dated  July  24, 1854,  May  10, 
1856,  November  19,  1857,  referred  by  the  House  of  Representatives, 
and  returned  to  that  House. 

3.  Claimant's  brief. 

4.  Brief  of  the  United  States  Solicitor  in  the  case  of  Ferdinand  W. 
Oox,  and  submitted  as  his  brief  in  this  case. 

5.  Opinion  of  the  Court. 

6.  Bill  for  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
1.  ^1  seal  of  said  Court  at  Washington,  this  fourth  day  of  March. 
^^•^•Ja.  D.  1858. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims^ 


ss. 


Ukitrp  States  op  America, 
District  of  Cdunibiay 

To  the  Court  of  Claims  : 

The  petition  of  Peter  Parker,  commissioner  of  the  United  States  to 
China,  respectfully  represents :  That  before  his  appointment  to  his 
preient  position,  which  took  place  during  the  year  1855,  he  was  the 
^etary  of  legation  and   Chinese  interpreter  at  Canton,   China. 
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That,  in  conseqnence  of  the  commissioner's  ahsence^  he  acted,  and 
was  recognized  by  the  government  of  the  United  States,  as  chargg 
d'affaires,  ad  interim^  for  the  following  periods,  viz: 

From  May  26,  1852,  to  January  31,  1853  ; 
From  January  27,  1854,  to  April  14,  1854 ;  and 
From  December  9,  1854,  to  May  4,  1855. 

Your  petitioner  further  represents:  That  it  has  been  the  uniform 
practice  and  usage  of  the  government,  where  a  secretary  of  legation 
lias  acted  as  charge  d'affaires,  ad  interim,  in  consequence  of  the  absence 
of  the  chief  of  the  legation,  to  allow  the  secretary  so  acting  the  differ- 
ence between  his  stated  salary  and  that  of  a  charge  des  affaires,  which 
was,  at  the  time  your  petitioner  rendered  the  services  aforesaid,  four 
thousand  five  hundred  dollars  per  annum,  and  that  Congress  has 
heretofore  allowed,  and  he  has  received,  compensation  at  that  rate  for 
services  rendered  in  that  capacity  at  Canton,  China. 

Your  petitioner  further  represents  :  That  the  President  of  the  United 
States,  who  is  charged  by  the  Constitution  and  laws  with  the  regula- 
tion and  direction  of  the  diplomatic  intercourse  of  the  government 
with  foreign  powers,  in  the  instructions  issued  by  the  Department  of 
State^  and  which  were  furnished  him  at  the  time  of  his  appointment 
as  secretary  of  legation  aforesaid,  uses  the  following  language:  **If, 
from  circumstances  or  accident,  during  your  connexion  with  the  lega- 
i;ion  of  the  United  States^  the  place  of  minister  should  become  vacant, 
in  such  case  it  will  be  your  duty,  in  the  abseace  of  all  other  provision 
on  the  part  of  this  government  upon  the  subject,  to  retain  the  charge 
of  the  seal,  cypher,  records,  books,  and  archives  of  the  legation  of  the 
IJnited  States  in  that  capital,  and  to  take  upon  yourself  the  discharge 
of  the  ordinary  functions  of  the  mission,  as  charge  d'affaires  of  the 
United  States,  ad  interim,  till  the  vacancy  be  otherwise  supplied  ;  but 
it  is  to  be  distinctly  understood,  that  this  circumstance  will  not  give 
you  any  claim  to  the  outfit  or  salary  of  a  charge  d'affaires,  or  any  title 
whatever  to  assume  the  duties  of  that  station,  if  the  vacancy  be  not 
permanent.  Should  there  be  a  vacancy  of  any  great  duration  in  the 
legation  of  the  United  States,  of  a  description  which  may  render  it 
Just  and  proper,  in  the  opinion  of  the  President,  that  you  should  en- 
joy the  benefit  of  the  salary  of  a  charge  d'affaires  of  the  United  States, 
while  you  perform  the  appropriate  duties  attached  to  that  station,  in 
such  case  the  President  will  always  be  disposed  to  adopt  the  measures 
which  may  be  deemed  necessary  to  secure  you  a  legal  title  to  the 
advantage  or  a  proportionable  augmentation  of  salary."  This,  your 
petitioner  avers,  is  a  direct  promise  and  undertaking,  on  the  part  of 
the  United  States,  through  their  duly  constituted  agents,  that  when- 
ever he  performed  the  duties  of  charge  d'affaires,  ad  interim,  he  should 
have  such  an  augmentation  of  salary  as  would  make  the  same  equal 
to  that  allowed  a  charge  duly  appointed  by  the  President  of  the  United 
States,  by  and  with  the  advice  and  consent  of  the  Senate. 

Your  petitioner  further  represents :  That  for  the  first  item  in  the  ac- 
count hereto  annexed,  which  he  asks  may  be  taken  and  received  as  a 
part  of  this  petition,  amounting  to  $1,370  78,  the  Senate  passed  a 
bill  for  his  relief  at  the  last  Congress  ;  and  the  House  of  Bepresenta- 
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tives,  not  having  time  to  take  final  action  Ihereon,  referred  the  said 
bill  to  this  Court,  which  is  filed  herewith.  •That  for  the  second  item 
in  the  said  account,  amounting  to  $433  31,  the  Committee  on  Foreign 
Belations  of  the  Senate,  at  the  second  session  of  the  last  Congress,  re- 
ported a  bill  for  his  relief,  which  was  not  acted  upon  for  the  want  of 
time.  That  the  third  and  last  item  in  said  account,  amounting  to 
$798  62,  has  never  been  presented  to  Congress,  inasmuch  as  the  ser- 
vice charged  did  not  terminate  until  after  the  adjournment  of  the  last 
session. 

Your  petitioner  further  represents  that  he  is  the  sole  owner  of  the 
claim  herein  set  forth. 

your  petitioner  therefore  prays  that  the  Court  will  examine  his 
claim,  and  report  a  bill  for  his  relief  to  Congress. 

And  your  petitioner  will  ever  pray,  &c. 

THOMAS  M.  BLOUNT, 
Attorney  pro  Petitioner, 

The  Unitbd  States, 

To  Peter  Parker,  Dr. 

To  salary  as  charge  d'affaires,  ad  interim^  from  May  26, 
1852,  to  January  31,  1853,  (8  months  and  7  days,)  at 
$2,000  per  annum,  being  the  difference  between  stated 
salary,  as  secretary  of  legation,  and  that  of  charge 
d'affaires $1,370  78 

To  salary  from  January  27  to  April  14,  1854,  (2  months 
and  18  days,)  at  same  rate 433  31 

To  salary  from  December  9,  1864,  to  May  4,  1S55, 
(4  months  and  26  days,)  at  same  rate 798  62 

2,602  71 


PETER  PARKER. 

Harvey  Lindsly,  agent  of  Peter  Parker,  maketh  oath  that  the  several 
matters  set  forth  in  the  foregoing  petition  are  true,  to  the  best  of  his 
knowledge  and  belief. 

Sworn  to  befofe  me,  February,  1856. 


Bnef. 

Pbtbr  Parker     ) 

vs.  >  Petitioner  in  Court  of  Claims. 

The  Unitbd  States.  ) 

Petitioner  claims  that  the  United  States  owe  him  $2,602  71,  for 
performing  the  dnties  of  ohar^g  d'affaires  in  China,  for  three  several 
terms,  during  the  absence  of  the  commissioner. — (See  petition  and 
acconat  statra  therein.) 
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Evidenc^thU  the  duty  was  per/armed. 

Letter  from  Hon.  W.  L.  Marcy,  Secretary  of  State,  to  Hon.  Jamea  M. 
Mason,  of  March  10,  1856. 

Evidence  that  petitioner  was  authorized  by  State  Department  U>  perform 

the  duty  charged/or. 

Letter  from  Hon.  Lewis  Cass,  Secretary  of  State,  to  B.  B.  French, 
of  November  19,  1857. 

Precedents. 

Appropriation  by  Congress  to  pay  Peter  Parker  for  performing  same 
duty  under  like  circumstances,  m  1847. — (Statutes  at  Large,  vol.  9, 
pp.  300  and  396.) 

B.  B.  FRENCH, 
Attorney  for  Petitioner. 


in  the  court  of  claims. 

On  the  Petition  of  Febdinand  W.  Cox. 

Brief  of  the  United  States  Solicitor. 

The  claim  is,  1st,  for  pay  as  charge  ad  interim  at  Brazil,  whilst  Mr. 
Schenck  was  absent ;  and,  2d,  for  an  outfit. 

With  respect  to  the  outfit,  the  1st  section  of  the  act  of  1810,  (2 
Stat.,  p.  608,)  has  a  proviso  which  limits  the  outfit  to  the  amount  of 
one  year's  salary  to  a  minister  on  going  out  of  the  United  States.  This 
expresses  what  the  word  outfit  implies  in  itself — ^that  outfits  are  paid 
only  to  those  ministers  who  are  sent  out  of  the  United  States.  In  this 
case,  th^  claimant  was,  at  the  time  of  entering  on  his  duties,  already 
in  Brazil,  as  secretary  of  legation,  and  the  letter  of  the  Secretary  of 
State,  which  authorizes  him  to  act  as  charge  ad  interim^  recognizes 
this  fact. 

But  this,  as  well  as  the  claim  for  compensation,  is  disposed  of  by 
the  second  section  of  the  act  of  1810,  which  provides  that  no  compen- 
sation shall  be  paid  to  those  who  may  be  appointed  ^o  such  an  ofSoe 
unless  the  appointment  shall  be  submitted  to  the  Senate  and  ratified  by 
that  branch  of  the  government.  Cox's  appointment  was  not  approved 
by  the  Senate,  and,  therefore,  he  has  no  right  to  compensation — pay- 
ment is  positively  prohibited  by  the  act. 

The  more  filling  of  an  office,  or  rendition  of  service,  does  not,  of 
itself,  entitle  an  officer  to  compensation.  It  is  analogous  to  a  fiduciary 
relation,  in  which  the  fiduciary  does  not  entitle  himself  to  pay  at  aU 
unless  by  an  express  agreement ;  and  unless  the  law  expressly  annexes 
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to  the  performance  of  certain  dnties  the  right  to  compensation  in 
money,  no  snch  right  is  created. 

In  Dickens'  case,  the  law  expressly  annexed  to  the  offices  which  he 
filled  a  certain  compensation  ;  and  he  hecame  entitled  to  the  emolu- 
ments by  becoming  Tested  with  the  powers,  and  by  discharging  the 
daties  of  the  stations.  The  circumstance  that  he  was  merely  acting 
Secretary  of  State  did  not  in  the  least  take  from  his  powers  as  Secre- 
tary. His  acts  had  all  the  legal  force  of  any  other  Secretary,  and  al- 
though he  may  not  in  fact  have  done  as  much  and  been  called  to  cabinet 
councils,  &c. ,  that  is  a  circumstance  of  which  a  court  could  not  take 
notice.  He  might  have  been  called  to  consultation  and  have  done 
more  than  other  Secretaries  in  that  and  other  ways.  He  might  have 
been  one  of  the  leading  statesmen  of  the  day,  as  such  Secretaries  cul 
interim  often  were.  Mr.  Monroe  and  Mr.  Butler^  and  others,  who  at 
different  times  filled  at  the  same  time  two  places  in  the  cabinet,  and 
received  compensation  as  well  for  the  duties  which  they  discharged  as 
Secretary  ad  interim,  as  for  the  ordinary  duties,  were  the  most  promi- 
nent politicians  of  the  day,  but  had  no  greater  legal  power  or  respon- 
sibility than  Mr.  Dickens,  whilst  acting  Secretary  ad  interim,  and  were 
not  a  whit  better  entitled  to  the  compensation. 

But  these  are  cases  unlike  the  present,  in  the  fact  that  the  law  which 
provides  for  the  making  such  appointments  as  they  filled  did  not  re- 
quire that  these  appointments  should  be  submitted  to  the  Senate  and 
confirmed  as  a  condition  precedent  to  the  payment  of  any  compensa- 
tion. 

M.  BLAIR, 
United  States  Solicitor, 


IN  THE  COURT  OF  CLAIMS. 
PSTBB   PARKER  V8.  THE  UNITED  STATES. 

ScAABUBOH,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  states  the  loUowing  case  :  He  was  the  secretary  of 
legation  and  Chines^  interpreter  at  Canton,  China.  In  consequence 
of  the  commissioner's  absence  he  acted,  and  was  recognized  by  the 

S^vernment  of  the  United  States,  as  charge  d'afiaires  oid  interimfrom 
ay  26,  A.  D.  1852,  to  January  31,  A.  D.  1853  ;  from  January  27, 
A.  D.  1864,  to  April  14,  A.  D.  1854;  and  from  December  9,  A.  D.  1864, 
to  May  4,  A.  D.  1855. 

It  has  been  the  uniform  practice  and  usage  of  the  goyernment,  (he 
states,)  where  a  secretary  of  legation  has  acted  as  charge  d'affaires  ad 
imierimj  in  consequence  of  the  absence  of  the  chief  of  legation,  to  allow 
the  secretary  so  acting  the  difference  between  his  stated  salary  and 
that  of  a  charge  d'affaires,  which  was,  at  the  time  he  rendered  the 
serrioes  above  mentioned,  fonr  thousand  five  hundred  dollars  per 
annmn,  and  Congress  has  heretofore  allowed,  and  he  has  received, 
oompenMition  at  that  rate  for  services  rendered  in  that  capacity  at 
Gkmton,  China. 


6  PETBB  PAREEB. 

The  President  of  the  United  States,  (the  petitioner  alleges,)  in  tlie 
instructions  issued  hy  the  Department  of  State,  and  furnished  to  tbe 
petitioner  at  the  time  of  his  appointment  as  secretary  of  legation,  uses 
this  language  :  ^*If  from  circumstances  or  accident,  during  your  con- 
nexion with  the  legation  of  the  United  States,  the  place  of  minister 
should  be  vacant,  in  such  case  it  will  become  your  duty,  in  the  absence 
of  all  other  provision  on  the  part  of  this  government  upon  the  subject, 
to  retain  the  charge  of  the  seal,  cypher,  records,  books,  and  archives 
of  the  legation  of  the  United  States  in  that  capital,  and  to  take  upon 
yourself  the  discharge  of  the  ordinary  functions  of  the  mission,  as 
charge  d'affaires  of  the  United  States  ad  interim,  till  the  vacancy  be 
otherwise  supplied ;  but  it  is  to  be  distinctly  understood   that  this 
circumstance  will  not  give  you  any  claim  to  the  outfit  or  salary  of  a 
charge  d'affaires,  or  any  title  whatever  to  assume  the  duties  of  that 
station,  if  the  vacancy  be  not  permanent.     Should  there  be  a  vacancy 
of  any  great  duration  in  the  legation  of  the  United  States,  of  a 
description  which  may  render  it  just  and  proper,  in  the  opinion  of  the 
President,  that  you  should  enjoy  the  benefit  of  the  salary  of  a  charge 
d'affaires  of  the  United  States,  while  you  perform  the  appropriate 
duties  attached  to  that  station,  in  such  case  the  President  will  always 
be  disposed  to  adopt  the  measures  which  may  be  deemed  necessary  to 
secure  you  a  legal  title  to  the  advantage  or  a  proportionable  augmenta- 
tion of  salary."     This,  the  petitioner  avers,  is  a  distinct  promise  and 
undertaking  on  the  part  of  the  United  States,  through  their  duly 
constituted  agents,  that  whenever  he  performed  the  duties  of  charge 
d'affaires  ad  interim,  he  should  have  such  an  augmentation  of  salary 
as  would  make  the  same  equal  to  that  allowed  a  charge  duly  appointed 
by  the  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate. 

As  to  the  first  item  of  the  petitioner's  claim,  the  Senate  at  the  last 
Congress  passed  a  bill  for  his  relief,  but  the  House  of  Representatives 
referred  it  to  this  Court.  As  to  the  second  item  of  his  claim,  the  com- 
mittee on  foreign  relations  in  the  Senate,  at  the  second  session  of  the 
last  Congress,  reported  a  bill  for  his  relief,  but  it  was  not  acted  upon. 
The  last  i^pm  has  never  been  presented  to  Congress. 

The  petitioner  prays  that  this  Court  will  report  to  Congress  a  bill 
i'oT  his  relief. 

The  Secretary  of  State,  in  a  letter  to  the  chairman  of  the  Committee 
•n  Foreign  Relations  in  the  Senate,  dated  July  24,  A.  D.  1854,  states 
that  it  appears,  from  the  records  and  files  of  his  department,  that  the 
petitioner  was  acting  as  charge  d'affaires  ad  interim  from  May  24, 
A.  D.  1852,  to  January  31,  1853. 

The  Secretary  of  State,  in  another  letter  to  the  chairman  of  the 
same  committee,  dated  May  10,  A.  D.  1856,  states  that  it  appears, 
from  the  records  and  files  in  his  department,  that  the  petitioner,  who 
was  late  secretary  and  Chinese  interpreter  to  the  legation  of  the  United 
States  at  Canton,  had  charge  of  that  legation  from  May  26,  A.  D. 
1852,  to  January  31,  1853  ;  from  January  27,  A.  D.  1854,  to  April 
14,  1854  ;  and  irom  December  9,  A.  D.  1864,  to  May  4,  1856. 

The  Secretary  of  State,  in  a  letter  to  B.  B.  French,  esq.,  dated 
November  19,  A.  D.  1867,  states  that  **  from  the  26th  of  May,  1862, 
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to  the  3lBt  of  Janaary,  1863,  from  the  2'7th  of  January^  1854,  to  the 
14th  of  April,  1854,  and  from  the  9th  of  December,  1854,  to  the 
4th  of  May,  1855,  Dr.  Peter  Parker  acted  as  charge  d'affaires  of  the 
legation  of  the  United  States  at  Canton,  not  only  with  the  approbation 
of  this  department,  but,  in  the  two  former  instances,  under  its  express 
directions ;  and,  in  the  last  instance,  under  the  sanction  of  the  com- 
missioner of  the  United  States  to  China." 

There  is  no  proof  before  us  of  the  instructions  which,  it  is  alleged 
in  the  petition,  were  given  the  petitioner  at  the  time  of  his  appoint- 
ment as  secretary  of  legation. 

It  appears  from  the  evidence  that  the  petitioner  acted  as  charge 
d'affaires  cul  interim  at  Canton  for  the  several  periods  mentioned  m 
his  petition;  for  the  first  two  under  the  express  directions  of  the 
Department  of  State,  and  for  the  last  under  the  sanction  of  the  com- 
missioner of  the  United  States  to  China;  but  in  each  instance  with 
the  approbation  of  the  Department  of  State.-  Our  opinion  is,  that  the 
petitioner,  in  contemplation  of  law,  acted  on  these  several  occasions 
as  charge  d'affaires  ad  interim  by  appointment  of  the  President,  and 
that,  having  already  received  his  salary  as  secretary  of  legation,  he  is 
now  entitled  to  receive  for  his  services  as  charge  the  difference  between 
the  former  salary  and  that  of  a  charge. — (See  the  opinion  of  this 
Court  in  the  case  of  Ferdinand  Coxe  vs.  The  United  States.) 

The  account,  stated  according  to  the  mode  which  prevails  in  the 
executive  departments,  is  as  follows : 

For  the  first  period. 

From  May  26  to  June  30,  1852 $197  80 

"     July  1  to  December  31,  A.  D.  1852 1,000  00 

"     January  1  to  January  31,  A.  D.  1853 161  11 

|1,358  91 

For  the  second  period. 

From  January  27  to  March  31,  A.  D.  1854 355  55 

"     April  1  to  April  14,  A.  D.  1854 76  92 

432  47 

For  the  third  period. 

From  December  9  to  December  31,  A.  D.1854...     125  00 

"    January  1  to  March  31,  A.  D.  1855 500  00 

'*    AprU  1  to  May  4,  A.  D.  1855 184  81 

811  81 


2,603  19 


We  shall  report  to  Congress  a  bill  in  favor  of  the  petitioner  for  the 
sum  of  two  thousand  six  hundred  and  tl^ree  dollars  and  nineteen 
oents. 


8  PETEB    PARKES. 

A  BILL  for  the  relief  of  Peter  Parker. 

Be  it  enacted  by  the  Senate  and  House  of  liepresentatives  of  the  UnUed 
States  of  America  in  Congress  assembled^  That  the  Secretary  of  the 
Treasury  be,  and  he  hereby  is,  directed,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  to  pay  to  Peter  Parker  the  sum 
of  two  thousand  six  hundred  and  three  dollars  and  nineteen  cents, 
being  in  full  for  his  services  as  chargS  d'affaires  ad  interim  at  Canton, 
in  China,  at  various  periods  between  the  dates  of  May  26,  A.  D.  1852, 
and  the  4th  day  of  May,  1855. 


35th  Conobkss,  )  SENATE.  (  Mis.  Doo. 

\a  8es8um.     $  )  No.  187. 


RESOLUTIONS 


LEGISLATURE  OF  THE  STATE  OF  NEW  JERSEY, 

IN   RELATION   TO 

Tke  erection  of  a  building  at  Trenton  for  the  aooommodation  of  the 
United  States  courts  and  the  offices  of  the  collector  and  postmaster. 


Mabch  8,  1858. — Referred  to  the  Ck>tninittee  on  Commerce^  and  ordered  to  be  printed. 


STATE  OF  NEW   JERSEY. 


JOINT  RESOLUTIONS  relative  to  the  erection  of  public  buildin^B  in  the  city  of  Trenton 
^  by  the  general  ^Temment. 

Whereas  the  public  welfare  would  be  promoted  by  having  at  Trenton 
a  suitable  building  in  which  to  hold  the  United  States  courts,  where 
all  the  records  pertaining  to  said  courts  could  be  kept,  and  in  which 
the  collector  and  postmaster  could  have  convenient  ofBces :  Therefore — 

1.  Be  it  resolved  by  the  senate  and  general  assembly  of  the  State  of 
New  Jersey  J  That  the  senators  and  representatives  in  Congress  from 
this  State  be  requested  to  use  their  exertions  to  obtain  from  the  gene- 
ral government  a  sufficient  appropriation  to  purchase  a  proper  site, 
and  to  erect  thereon  such  a  building  at  Trenton. 

2.  And  be  it  resolved,  That  inasmuch  as  the  production  and  manu- 
fccture  of  iron  are  pursuits  in  which  the  people  of  this  State,  and  of 
all  the  middle  States,  have  a  large  interest,  it  is  fitting  that  all  the 
encouragement  which  can  be  constitutionally  given  by  government  to 
this  great  branch  of  public  industry  should  be  accorded  to  it, 
especially  that  enlargement  of  the  home  market  which  a  judicious 
direction  of  the  public  expenditure  in  the  use  of  iron  for  building  pur- 
poses would  create,  we,  therefore,  join  with  the  citizens  of  Trenton  in 
advising  that  the  building  above  named  be  of  iron. 

3.  And  be  it  resolved,  That  the  governor  be  requested  to  send  a 
copy  of  the  foregoing  preamble  and  resolutions  to  each  of  the  senators 
and  representatives  in  Congress  from  this  State. 

Approved  February  24,  1858. 


BUILDING  AT  TBENTON  FOB  UNITED  STATES  COUBTS,  ETa 


State  of  New  Jersey: 

I,  Thomas  8.  Allison,  secretary  of  state  of  the  State  of  New  Jersey, 
do  herehy  certify  that  the  foregoing  is  a  true  copy  of  a  preamhle  and 
joint  resolutions  passed  hy  the  legislature  of  this  State,  and  approved 
jFebruary  24,  1858,  as  taken  from,  and  compared  with,  the  original 
now  on  file  in  my  office. 

In  testimony  whereof,  1  have  hereunto  set  my  hand  and  affixed  my 
r  -I  official  seal,  at  Trenton,  in  said  State,  this  fifth  day  of  March, 
^  *    *^  A.  D.  one  thousand  eight  hundred  and  fifty-eight. 

THOS.  S.  ALLISON, 

Secretary  ofStcUe, 


ExECUTivB  Departbient  op  New  Jebsbt, 

Trenton,  N.  J.,  i/arch  5,  1858. 
Sir  :  I  have  the  honor  to  transmit  herewith  a  copy  of  joint  resolu- 
tions passed  by  the  legislature  of  this  State,  agreeably  to  the  require- 
ments of  said  resolutions. 

Most  respectfully,  your  obedient  servant, 

WM.  A.  NEWELL, 

Governor  of  New  Jersey. 
Hon.  WiLLUM  Wright. 


35th  CoHOBBas, )  SENATE.  ( Ms.  Doo. 

Itt  Session.     K  )  No.  188. 


RESOLUTIONS 


or 


LEGISLATURE  OF  THE  STATE  OF  CONNECTICUT, 


IWSTRUCTUrO 


The  senators  and  requesting  the  representatives  of  that  State  in  Congress 
to  vote  agaifhst  the  admission  of  another  slaveholding  State  into  the 
Union. 


llutoB  8, 1858.— Ordered  to  lie  on  the  table  and  be  printed. 


STATE  OF  CONNECTICUT. 

General  Asseicblt — May  sessiony  1857. 

Besoivedy  That  as  the  fathers  of  American  liberty  held,  so  do  ^^  we 
hold  these  truths  to  be  self-evident,  that  all  men  are  created  equal ; 
that  they  are  endowed  by  their  Creator  with  certain  inalienable  rights; 
tkat  among  these  are  life,  liberty j  and  the  pursuit  of  happiness  ;  that 
to  secure  these  rights,  governments  are  instituted  among  men,  de- 
riving their  just  powers  from  the  consent  of  the  governed ;"  that  as 
the  fathers  of  the  republic  designed  to  favor  no  particular  class  of  men, 
but  to  establish  a  government  giving  equal  political  rights  to  all,  and 
the  greatest  amount  of  liberty  consistent  with  public  safety,  we  main- 
tain that  the  great  purpose  of  our  national  government  should  be  to 
secure  and  protect  those  rights^  and  make  perpetual  the  blessings  of 
Uberty. 

Besoivedy  That  slavery,  being  contrary  to  the  principles  of  natural' 
right,  founded  upon  injustice  and  fraud,  at  war  with  the  principles 
upon  which  our  government  is  founded,  injurious  to  the  growth  and 

Erosperity  of  the  country,  and  a  reproach  to  a  pople  professing  to 
>re  liberty,  ought  never  to  receive  the  national  sanction;  that 
while  we  recognize  it  as  a  local  institution,  maintained  by  force  of 
the  law  of  the  State  where  it  exists,  and  over  which  we  have  no  con- 
trol, and  for  which  we  have  no  responsibility,  it  is  our  right  and  our 
duty  to  resist  to  the  last  every  attempt  to  extend  it  into  the  Territo- 
ries of  the  republic. 

Bssolvedy  That  a  majority  of  the  judges  of  the  Supreme  Court  of 
the  United  States,  in  the  recent  case  of  Dred  Scott,  in  declaring  that  a. 


J 


Z  RESOLUTIONS   OF  THE  LEGISLATIXBE   OF  CONNECTICUT. 

7rc«  negro  of  the  African  race,  whose  ancefltors  were  brought  to  this 
country  and  sold  as  slaves,  is  not  a  citizen  within  the  meaning  of  the 
Constitution  of  the  United  States,  and  is  not  entitled  to  sue  in  a  conrt 
of  the  United  States,  and  that  no  State  can  make  him  such  citizen ; 
that  Congress  has  no  power  to  prohibit  slavery  in  the  Territories ; 
that  every  slave-oWner  may  carry  his  slaves  into  the  Territories  and 
hold  them  therein  as  slaves ;  that  the  federal  government  recognizes 
slaves  as  property,  and  pledges  itself  to  protect  it  in  the  Territories, 
and  that  the  Missouri  compromise  act  was  void,  when  such  declara- 
tions or  opinions  were  not  necessary  for  the  decision  of  the  case  before 
said  court,  have  departed  from  the  usages  which  have  heretofore 

foverned  our  courts  ;  have  volunteered  opinions  which  are  not  law ; 
ave  given  occasion  for  the  belief  that  they  promulgated  such  opinions 
for  partisan  purposes,  and  thereby  have  lowered  the  dignity  of  said 
court,  and  diminished  the  respect  heretofore  awarded  to  its  decisions. 
JSesolvedy  That  the  resolutions  of  the  general  assembly  of  this 
IState,  passed  in  1849,  declaring  that  Congress  has  full  constitutional 

{)Ower  to  prohibit  slavery  in  the  Territories  of  the  United  States  by 
egislative  enactment ;  that  the  people  of  Connecticut,  while  abiding 
by  the  compromises  of  the  Constitution,  and  averring  their  attach- 
ment to  the  federal  Union,  are  unalterably  opposed  to  the  extension 
of  slavery  into  free  territory,  and  the  further  extension  of  its  influence 
into  the  councils  of  the  federal  government ;  that  in  resisting  the  ex- 
tension of  slavery  we  do  not  make  a  sectional  issue,  nor  oppose  the 
interests  of  the  people  of  the  South,  express  nou;,  as  then,  the  senti- 
ments of  the  people  of  Connecticut. 

Besdved,  That  the  people  of  Connecticut  deeply  sympathize  with 
their  brethren  in  the  Territory  of  Kansas  in  their  struggles  agfdnst 
the  aggressions  of  slavery,  and  earnestly  desire  that  they  may  con- 
tinue to  resist,  by  all  lawful  means,  until  they  shall  make  Kansas  a 
free  State. 

Beadvedy  That  our  senators  in  Congress  are  hereby  instructed,  and 
our  representatives  in  Congress  are  hereby  earnestly  requested,  to  vote 
always,  and  in  every  stage  of  the  question,  against  the  admission  of 
another  slaveholding  State  into  the  federal  Union. 

Besdvedy  That  his  excellency  the  governor  be  requested  to  trans- 
mit a  copy  of  these  resolves  to  the  President  of  the  United  States,  to 
the  governors  of  each  of  the  States  and  Territories,  and  to  each  of  our 
senators  and  representatives  in  Congress. 


State  op  Connecticut, 

Office  of  Secretary  of  State. 
I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  resolutions 
passed  by  the  general  assembly  of  the  State,  at  its  May  session.  A,  D. 
1857,  on  record  in  this  oflSce. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -J  seal  of  said  State,  at  Hartford,  this  fourth  day  of  July,  one 
»-        *  J  thousand  eight  hundred  and  fifty-seven. 

ORVILLE  H.  PLATT, 

Secretary  of  State. 


36iH  CoNasBBB,  )  SENATE.  (  Mib.  Doo. 

Ist  Seaaion.     \  \  No.  189. 


RESOLUTION 

or 

THE  LEGISLATURE  OF  THE  STATE  OF  IOWA, 


IN  F1.T0R   OF 


The  erection  of  a  marine  hospital^  custom-hcyusej  and  post  office  in  Mua- 

catiney  in  thai  State. 


Maech  8, 1858. — Referred  to  the  Committee  on  Commerce,  and  ordered  to  be  printed. 


JOINT  RESOLUTION  for  an  appropriation  to  build  a  marine  hospital,  United  States 
cnstom-honse,  and  post  office  in  Muscatine,  Iowa. 

Resolved  by  the  general  assembly  of  the  State  of  Iowa,  That  our  sen- 
ators in  Congress  be  instructed,  and  our  representatives  requested,  to 
use  their  best  exertions  to  obtain  from  Congress  an  appropriation  to 
build  a  marine  hospital,  United  States-custom  house,  and  post  office 
building  in  the  city  of  Muscatine, 

STEPHEN  B.  SHELLEDY, 
Speaker  of  the  House  of  Bepresentatives. 

ORAN  FAVILLE, 

President  of  the  Senate. 

Approved  February  27,  1858. 

RALPH  P.  LOWE. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  from  the  original 
roll  on  file  in  my  office. 

ELIJAH  SELLS, 

Secretary  of  State. 


I 


35th  Congress,  )  SENATE.  j  Mis.  Doc. 

l8t  Session,      f  (No.  190. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


IfASca  8,  1858. — ^Beferred  to  the  Committee  on  Claims. 


The  Court  op  Claims  submits  the  following 
REPORT. 

To  the  honorcMe  the  Senate  and  House  df  Bqyresentaiives  of  the  United 
States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JACOB  BIGELOW,  ADMINISTRATOR  OP  PRANCIS  CAZEAU, 
vs.  THE  UNITED  STATES, 

1.  The  petition  of  the  claimant. 

2.  Claimant's  brief. 

3.  United  States  Solicitor's  briefs. 

4.  Opinion  of  Judges  Blackford  and  Scarburgh,  adverse  to  the 
claim. 

5.  Opinion  of  Judge  Gilchrist,  in  favor  of  the  claim. 

Many  original  papers  in  this  case  have  been  received  from  the 
Treasury  Department.  The  most  important  are  printed  in  the  opinions 
of  the  judges.  The  originals  are,  by  order  of  the  Court,  retained  by 
the  chief  clerk,  to  be  laid  before  the  committees  of  Congress  when 
desired,  and  then,  by  the  requirement  of  the  Secretary  of  ttie 
Treasury,  to  be  returned  to  the  Treasury  Department,  where?  they 
properly  belong. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r        -|  seal  of  said  Court,  at  Washington,  this  fourth  day  of  March, 

18BAL.J    ^    jj     jggg 

SAM'L  H.  HUNTINGTON^ 

Chirf  Cleric  Court  of  Claims^ 


2  JACOB  BIOELOW. 

To  the  hoTwrable  the  Judges  of  the  United  States  Court  (f  Claims: 

The  petition  of  Jacob  Bigelow  respectfully  represents :  That  in  the 
year  1844  letters  of  administration  were  granted  to  him  by  the 
orphans'  court  of  the  county  of  Washington,  in  the  District  of  Colum- 
bia, on  the  personal  estate  of  Francis  Gazeau,  late  of  Canada,  which 
still  remain  in  force  and  unrevoked;  and  that  he  had  previously 
received  from  the  heirs  of  said  Cazeau,  residing  in  Canada,  full  powers 
to  represent  the  claims  of  their  said  ancestor  upon  the  government  of 
the  United  States. 

Your  petitioner  shows,  that  Francis  Cazeau  was  a  merchant,  of  large 
fortune  and  great  influence,  residing  in  Montreal,  at  the  commence- 
ment of  the  American  revolution,  and  warmly  espoused  the  cause  of 
the  revolted  colonies,  rendering  them  essential  services  by  his  labors, 
his  influence,  and  his  wealth,  in  consequence  of  which  his  property 
was  confiscated,  and  he  was  reduced  to  poverty ;  and  that  among  the 
services  rendered  and  the  losses  endured  by  him,  entitling  him  to 
pecuniary  remuneration  from  the  government  of  the  United  States, 
were  the  following : 

In  the  beginning  of  the  year  1777  Cazeau  entered  into  a  verbal 
agreement  with  General  Arnold  to  furnish  supplies  to  the  American 
army,  which  was  confidently  expected  in  Canada  in  the  spring  of  that 
year;  for  which  supplies  he  was  to  receive  the  customary  maricet 
price,  together  with  all  expenses,  and  the  usual  and  reasonable  com* 
mission.  He  accordingly  purchased  eight  thousand  bushels  of  wheat, 
at  a  cost  of  $8,000,  and  had  them  ground  into  flour  and  packed  into 
barrels,  ready  for  the  American  troops  ;  but,  in  consequence  of  the 
failure  of  the  American  army  to  invade  Canada,  as  expected,  and 
Cazeau' s  arrest  and  imprisonment  for  favoring  the  cause  of  the 
Americans,  this  flour  was  ruined,  and  became  a  total  loss  to  him,  with 
his  expenses  and  commissions,  amounting  to  $2, 633  30. 

In  the  spring  of  the  same  year,  in  pursuance  of  the  same  agreement, 
Cazeau  despatched  three  batteaux,  laden  with  wines,  spirits,  cheese, 
hats,  and  other  articles,  suitable  for  the  American  army,  costing 
$4, 000,  to  Ticonderogi^  to  be  delivered  to  any  American  officer  com- 
manding on  Lake  Champlain,  or  tiie  American  general  commanding  at 
Ticonderoga.  The  American  forces  had  vacated  that  post,  but,  whilst 
the  boats  were  there  awaiting  further  orders  from  Cazeau,  made  a 
descent  upon  the  place,  and  captured  and  plundered  the  boats  as 
enemy' s  property,  thus  occasioning  a  loss  to  Cazeau  of  the  cost  of  these 
supplies,  as  well  as  of  the  expense  of  procuring  and  forwarding  them, 
and  the  commission  stipulated,  amounting,  together,  to  $1,404  43. 

About  the  same  period  Cazeau  had  incurred  sundry  expenses, 
amounting  to  $276  64,  for  procuring  intelligence  for  the  American 
army. 

And  your  petitioner  further  shows,  that  the  claims  of  Cazeau,  on 
these  and  other  grounds,  having  been  presented  to  the  American  Con- 
gress, resolutions  were  passed  by  Congress,  on  the  18th  of  March, 
1784,  directing  a  settlement  of  the  claims,  recognizing  the  right  to 
remuneration  for  supplies  furnished  to  the  American  troops,  allowing 
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interest,  at  the  rate  of  6  per  cent,  per  annum,  from  the  year  1777,  and 
directing  Cazeau's  oath  to  be  received  in  support  of  such  other 
evidence  as  the  circumstances  of  the  case  would  admit  of;  that,  by  a 
resolution  of  June  7,  1785,  the  commissioners  for  settling  the  accounts 
of  the  State  of  New  York  with  the  United  States  were  directed  to 
examine  the  accounts  of  Canadian  refugees  who  had  furnished  sup- 
plies to  the  American  army ;  that  in  July,  1785,  the  commissioner,  Mr. 
Barber,  reported  in  favor  of  Cazeau'  s  claim  for  the  supplies,  commissions, 
and  expenses,  and  his  advances  to  procure  intelligence,  although  he 
expressed  the  opinion  that  a  special  act  of  Congress  was  necessary 
to  sanction  payment  for  the  commissions  and  expenses. 

Tour  petitioner  further  shows,  that  in  January,  1817,  after  a  full 
investigation,  a  committee  of  the  Senate  made  a  report  in  favor  of 
the  claim,  upon  the  following  statement  thereof: 

Thb  United  States 

In  account  with  Fran.  Cazeau,  Dr. 

March,  1777.     For  8,000  bushels  of  wheat $8,000  00 

May,  1777.     For  3  boats,  with  brandy,  &c 4,000  00 

1778,  1779,  1780.     For  advances,  to  gain  intelligence 276  64 

12,276  64 

Interest  on  $12,276  64,  from  1777,  say  forty  years 29,463  60 

Expenses  and  commission  on  wheat 2,633  30 

Expenses  and  commission  on  brandy,  &c 1,404  43 

45,777  97 

February,  1783.     Cr.  cash  on  account $1,000  00 

Interest,  say  thirty-four  years     2,040  00 

3,040  00 


42,737  97 


At  the  same  session  a  bill  was  passed  for  the  payment  of  the  said 
sum  of  $42, 737  97  to  the  legal  representatives  of  Francis  Cazeau. 

Your  petitioner  further  shows,  that  the  heirs  of  Mr.  Cazeau  have 
never  received  any  of  the  benefit  intended  for  them  by  this  law,  and 
he  will  proceed  to  state  the  causes  of  this  unexpected  result. 

Mr.  Cazeau,  despairing  of  receiving  justice  at  the  hands  of  the 
United  States,  went  to  France,  and  in  the  year  1807,  in  his  seventy- 
eighth  year,  when  broken  down  by  grief  and  infirmity,  was  induced, 
by  the  practice  of  gross  imposition  upon  him,  to  execute  a  power  of 
attorney  to  one  Corbeaux,  to  prosecute  this  claim  for  him,  and  an 
assignment  to  Corbeaux  of  three-fourths  of  the  claim,  for  the  nominal 
consideration  of  $200,000,  not  one  cent  of  which,  however,  was  ever 
paid  to  him.  At  the  same  time  a  collateral  agreement  was  executed 
between  the  parties,  limiting  the  time  for  Corbeaux' s  recovery  of  the 
claim  to  two  sessions  of  Congress,  and  reserving  to  Cazeau  the  right 
of  revocation.     In  less  than  five  months  after  its  execution,  in  April, 
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1808,  Cazeau  revoked  the  power  of  attorney,  and  had  criminal  pro- 
ceedings instituted  against  Corbeaux ;  in  consequence  of  which,  the 
original  power  and  assignment  were  surrendered  to  Cazeau,  and 
annulled,  and  have  ever  since  been  in  possession  of  himself  and  his 
heirs,  until  filed  with  their  papers  before  Congress.  Cazeau  subse- 
quently notified  the  government  of  the  United  States  that  he  still 
held  the  claim.  Corbeaux,  however,  in  the  year  1808,  procured  from 
the  American  consulate,  where  they  had  been  recorded,  a  copy  of  the 
assignment  and  power,  which  any  one  might  have  procured  on  pay- 
ment of  the  fees,  and  remaining  quiet  until  the  death  of  Cazeau,  in 
1815,  proceeded  then  to  concoct  a  scheme  for  defrauding  the  heirs. 
He  executed  a  power  of  attorney  to  one  James  Grubb,  in  London, 
who  substituted  for  himself  one  Stewart,  and  the  latter  came  to  this 
country,  and  by  means  of  said  copy,  and  copies  of  original  papers, 
which  he  stated  had  been  burnt  in  the  Treasury  Department,  induced 
Congress  to  pass  the  act  of  1817,  aforesaid,  in  favor  of  the  represent- 
atives of  Cazeau,  and  drew  the  money  thereby  appropriated  from 
the  treasury. 

The  original  papers  referred  to  by  him,  including  the  assignment  to 
Corbeaux,  had  in  fact  been  sent  to  General  Mason,  of  Georgetown, 
with  a  power  of  attorney,  in  1809.  Whilst  he  awaited  additional  docu- 
ments, the  war  with  Great  Britain  broke  out,  and  it  was  deemed  in- 
expedient and  useless  to  press  the  claim,  and  Cazeau  dying  soon 
after.  General  Mason  considered  his  power  revoked,  and  two  years 
afterwards  delivered  the  papers  to  Cazeau' s  heirs,  by  whom  they 
have  been  presented  to  Congress. 

Your  petitioner  shows,  as  the  strongest  proof  of  Stewart's  fraud, 
that  no  part  of  the  money  received  by  him  has  ever  been  paid  to  the 
heirs  of  Cazeau. 

Your  petitioner  further  shows,  that  the  payment  to  Stewart  was 
made  upon  a  mere  copy  of  a  copy,  purporting  on  its  face  to  be  a  copy, 
without,  as  far  as  appears,  any  inquiry  as  to  the  original,  and  certainly 
without  any  evidence,  genuine  or  spurious,  to  account  for  its  non-pro- 
duction, without  any  notice  to  the  heirs  of  Cazeau,  and  without  any 
default  on  their  part,  after  the  assignment  to  Corbeaux  had  been  an- 
nulled and  surrendered,  and  the  power  of  attorney  had  been  revoked 
in  fact  by  Cazeau  in  his  lifetime,  and  in  law  by  his  death,  and  the 
fact  of  his  death  had  been  communicated  to  the  government  by  Stew- 
^art  himself.  Your  petitioner  shows  that  both  the  fact  of  its  being  a 
copy,  and  the  date  of  the  instrument  presented  by  Stewart,  (its  pre- 
sentation being  ten  years  after  its  date,)  were  sufficient  to  excite  sus- 
picion, and  put  the  officers  of  the  treasury  upon  inquiry  ;  and  he  is 
advised  that  their  payment  of  the  money  was  in  their  own  wrong,  and 
no  discharge  to  the  government,  and  that  he  is  entitled  both  upon  the 
original  merits  of  the  claim,  as  founded  on  a  valid  and  executed  con- 
tract, and  under  the  act  of  Congress  of  March  3,  1817,  adjusting  and 
liquidating  the  claim  to  the  whole  amount  appropriated  by  that  act, 
with  interest,  with  the  exception  to  be  presently  mentioned. 

Your  petitioner  shows  that  shortly  after  the  money  was  paid  to 
Stewartf  one  of  the  heirs  of  Cazeau,  having  accidentally  heard  of  the 
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passage  of  the  act  of  1817,  came  to  Washington  to  draw  the  money, 
and  thus  discovered  the  fraud  practiced  upon  them ;  that  ever  since 
said  date  they  and  your  petitioner  have  been  earnestly  seeking  to 
recover  this  and  other  claims  of  Cazeau  from  the  government ;  that 
in  the  year  1836  this  claim  was  referred,  by  a  resolution  of  the  Senate, 
to  Virgil  Maxcy,  then  Solicitor  of  the  Treasury,  and  a  full  and  favor- 
able report  made  upon  it  by  him ;  that  in  Jime,  1844,  a  bill  was 
passed  for  the  payment  of  one-fourth  of  the  amount  appropriated  by 
the  act  of  March  3,  1817,  with  interest  from  May,  1818,  amounting 
to  $27, 352  32,  which  sum  was  received  by  your  petitioner ;  that 
favorable  reports  upon  the  residue  of  the  claim  were  made  in  the 
House  of  Representatives  in  1837,  1846,  and  1848,  to  which  reports, 
as  well  as  that  of  January  30,  1817,  in  the  Senate,  your  petitioner 
refers  for  a  more  full  history  of  the  claim. 

And  your  petitioner  further  shows  that  no  part  of  the  claim  has 
been  assigned  by  him,  or  the  heirs  of  Cazeau,  to  any  other  person, 
but  it  belongs  wholly  ix)  the  estate  of  Cazeau. 

And  your  petitioner  states  the  claim  now  presented  by  him  as 
follows : 

Amount  appropriated  by  the  act  of  March  3,  1817 $42,737  97 

Interest  from  May,  1818,  to  1844 66,671  31 

109,409  28 
Cr.  then  paid 27,352  32 


82,056  96 
Interest  on  $42,737  97,  from  June  15,  1844,  say  to  June 

15,  1855 28,207  06 

Amount  now  due 110,264  02 

Additional  interest  till  paid 


Bespectfully  submitted. 

J.  BIGELOW, 
Administrator  on  the  estate  of  the  late  Frangoia  Caxeau. 

DisTBicT  OP  Columbia,  ) 
County  of  Washinffton.   ) 

On  this  first  day  of  August,  A.  D.  1855,  before  the  subscriber,  a 
justice  of  the  peace  in  and  for  the  county  aforesaid,  personally 
appears  Jacob  Bigelow,  and  makes  oath,  according  to  law,  that  the 
facts  stated  in  the  foregoing  petition  are  true,  to  the  best  of  his 
knowledge  and  belief. 

THOMAS  DONOHO, 

Justice  of  the  Peace. 
JOHNSON  &  COX, 

Attcyrmfs  f(yr  PetiticmeT* 
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UNITBD  STATES  COUBT  OF  CLAIMS. 
THE  PETITION    OP  JACOB    BIGELOW,   ADMIXISTBATOB  OP  FBANCIS    CAZEAIT. 

Bri^  cf  Claimant. 

The  facts  of  this  case  suJBBciently  appear  in  the  petition. 

This  is  in  the  nature  of  a  suit  against  the  United  States,  in  which 
the  petitioner  makes  out  his  case  by  producing  the  act  of  Congress  of 
March  3,  1817,  c.  243,  directing  payment  of  $42,737  97  **to  the  hgd 
representatives  of  Francis  Cazeau,  late  merchant  at  Montreal,  or  to  his 
or  their  assignee  or  attorney,  or  other  person  lawfully  entitled  to 
receive  the  same,  and  filing  his  letters  of  administration,  showing  him 
to  be  the  legal  representative  of  Cazeau." 

The  United  States  defend,  on  the  ground  of  payment  to  one  author- 
ized to  receive,  under  an  assignment  and  power  of  attorney,  executed 
by  Cazeau  in  his  lifetime. 

In  answer  to  this  : 

Ist.  It  is  contended  that  such  alleged  instrument,  if  it  existed  in 
force  at  the  time  of  Cazeau' s  death,  became  thereby  inoperative ;  so 
that  thereafter  there  was  no  assignee,  or  attorney,  or  other  person, 
lawfully  authorized  to  receive,  under  said  instrument. 

That  the  death  of  the  principal  operates  to  revoke  a  power  of  attor- 
ney, will  not  be  denied. — (Hunt  vs.  Rousmanier,  8  Wheat.,  174.) 

But  it  will  be  said  that  the  assignment  survived  and  coupled  the 
power  with  an  interest,  which  prevented  it  from  expiring. 

To  this  it  is  answered,  that  an  unliquidated  claim  against  the  United 
States  is  not  the  subject  of  an  assignment ;  that  such  assignment  can 
transfer  no  interest,  and  can  only  be  regarded  as  an  authority  to  re- 
ceive the  money — a  naked  authority,  which  expires  upon  the  death 
of  the  principal. — (See  United  States  vs.  Robeson,  9  Pet.,  319.) 

2d.  It  is  denied  that  any  valid  assignment  or  power  of  attorney 
existed  even  at  the  time  of  Cazeau' s  death,  much  less  at  the  time  of 
the  payment.  The  burden  of  proof  to  show  the  existence  of  such  an 
instrument  is  on  the  United  States.     How  can  they  show  it  ? 

They  oflFer  in  evidence,  we  suppose,  the  voucher  upon  which  the 
payment  was  made,  and  which  is  certified  by  the  American  consul  at 
Paris,  in  1807,  to  be  a  true  copy  of  a  record  in  his  oflSce. 

We  object,  that  a  copy  is  not  admissable  ;  that  the  original  must 
be  produced,  or  its  absence  satisfactorily  accounted  for,  which  cannot 
be  done  by  the  government.  This  is  a  well-settled  rule  of  law. — (1 
Greenl.  on  Ev.,  |82,  86,  87.) 

Suppose  I  owe  money  to  A  B  and  C  D  presents  to  me  a  copy  df 
a  draft  on  me,  in  his  favor,  from  A  B  upon  which  I  pay  the  money. 
In  a  subsequent  suit  against,  me  by  A  B  for  his  debt,  could  I,  under 
the  plea  of  payment,  oflFer  in  evidence  the  copy  and  the  payment 
upon  it  ?  What  would  be  thought  of  a  bank  paying  upon  a  copy  of 
a  check  by  a  depositor?  And  how  much  more  inadmissible,  as  a 
defence,  would  the  payment  be,  in  the  cases  supposed,  if,  as  in  this, 
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the  copies  do  not  even  purport  to  be  transcribed  from  the  original, 
bnt  to  be  copies  of  a  copy  in  the  hands  of  a  third  party,  to  which 
any  one  may  have  access  I  And  how  utterly  indefensible  the  act  of 
payment,  when,  in  addition,  the  copies  bear  date  nine  years  before 
presentation  I 

It  is  too  plain  for  argument,  that  payment  in  such  cases  would  be 
made  to  one  not  authorised  to  receive,  and  would  be  no  discharge 
against  the  real  creditor. 

That  the  payment  was  made  in  good  &ith,  and  without  suspicion 
of  fraud)  would  obviously  not  better  the  case  ;  for  in  no  instance  can 
a  creditor  be  prejudiced  by  deceptions  practiced  on  his  debtor  by 
third  persons,  without  his  knowledge  or  privity,  and  without  negli- 
gence on  his  part. 

But,  in  fact,  this  would  be  a  case  of  the  grossest  negligence,  and 
legal  notice  of  fraud,  on  the  debtor's  part.  The  very  ground  of  the 
rule  excluding  secondary  evidence  is,  that  the  withholding  of  better 
evidence  raises  a  presumption  of  fraud. — (1  Greenl.  on  Ev.,  §  82,  citing 
Tayloe  vs.  Biggs,  1  Pet., 591.)  The  production  of  a  copy,  then,  in  this 
case,  without  accounting  for  the  original,  was  itself  legal  evidence  and 
notice  to  the  government  of  fraud.  This,  added  to  the  remote  date 
of  the  instrument,  was  sufficient  to  put  the  government  upon  inquiry 
and  excite  suspicion,  and  to  effect  them  with  the  consequences  of 
neglect. 

Additional  evidence  of  gross  negligence  on  the  part  of  the  govern- 
ment is  found  in  the  fact  that,  at  the  time  of  the  payment,  no  legal 
evidence  was  produced  even  to  show  this  copy  to  be  a  true  copy  of 
the  original ;  nor  could  that  be  proved  now,  unless  by  the  claimant's 
admissions.  There  is  no  law  either  authorizing  or  directing  such 
instruments  to  be  recorded  in  the  American  consulate  ;  consequently, 
neither  that  record,  nor  copies  from  it,  would  be  any  evidence  in  law 
of  the  contents  of  the  original ;  and  the  consul's  certificate  is  no  more 
than  the  certificate  of  a  private  person,  as  to  the  contents  of  a  book 
in  the  consul's  office. 

But,  failing  to  prove  the  existence  of  the  assignment  and  power 
otherwise,  the  government  offer,  we  suppose,  the  claimant's  admis- 
sions. What  do  they  amount  to,  taken  together,  as  they  must  be  ? 
The  claimant  produces  and  files  a  paper,  purporting  to  be  an  original 
assignment  and  power  from  Cazeau  to  Corbeaux,  with  which  the  copy 
corresponds.  If  the  government  resort  to  this  to  prove  the  fidelity 
of  the  copy,  then  they  admit  the  original  to  be  in  possession  of 
Cazeau' s  representatives,  and  all  the  consequences  which,  as  we  shall 
hereafter  see,  flow  from  that  fact. 

The  Secretary  of  the  Treasury  seems  to  doubt  whether  this  was 
filed  by  Cazeau' s  heirs.  It  is  endorsed,  ^*  Annulled  and  given  up." 
Stewart  would  hardly  have  filed  it,  or  the  money  been  paid  on  it 
with  this  endorsement ;  otherwise,  the  case  is  still  stronger  for  the 
claimant.  But  we  have  Mr.  Maxcy's  report  and  the  petitioner's 
affidavit  settling  the  matter. 

The  Secretary  also  speaks  of  it  as  signed  in  dujjlicaie.  This  is  not 
the  fact.     There  is  no  evidence  of  it. 
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The  admission  by  the  claimant  of  the  original  existence  of  an  assign- 
ment, in  fact,  is  qualified  by  a  denial  of  its  validity,  its  legal  existence, 
at  any  time — still  more  of  such  legal  existence  at  the  time  of  Cazeau^B 
death,  or  of  the  payment  made  by  the  United  States.  The  whole 
admission  must  be  taken  together — (1  Greenl.,  §  201) — and,  so  taken, 
it  is  not  an  admission  of  that  which  the  government  must  prove,  viz : 
the  legal  existence  of  the  assignment  at  the  time  of  payment. 

It  may  be  true  that  the  Court  may  consider  all  parts  of  the  admis- 
sion ;  may  believe  part  and  disbelieve  part ;  may  believe  the  admis- 
sion and  disbelieve  the  denials.  If  so,  the  United  States  have  pro- 
duced some  admissible  evidence,  and  the  question  will  be  as  to  its 
weight. 

It  was  not  necessary  to  make  any  admission.  The  heirs  of  Cazeau 
might  have  denied  the  existence  of  any  assignment,  and  the  govern- 
ment never  could  have  proved  it.  The  candor  of  the  admission  made 
gives  credibility  to  the  denial  of  the  validity  of  the  assignment,  and 
the  assertion  of  its  annulment  and  surrender.  If  it  existed  in  force, 
Stewart  ought  to  have  had  it,  or  to  have  proved  its  existence  and 
accounted  for  its  non-production.  He  ought  to  have  shown  some 
recLSon  why  Corbeaux's  claims  were  not  presented  in  Cazeau' s  lifetime, 
or  for  nine  years  after  th6  date  of  the  alleged  assignment.  His  failure 
to  do  all  this  irresistibly  fortifies  the  claimant's  denials,  and  gives  to 
his  admission  almost  the  force  of  proof  in  his  favor. 

Nor  do  the  facts  make  out  a  case  of  neglect  on  Cazeau' s  part,  ena- 
bling Corbeaux  to  practice  this  deception  upon  the  government.  He 
did  nothing  to  put  it  in  Corbeaux's  power  to  mislead.  He  did  not 
give  the  copy  or  know  of  its  being  given,  nor  could  he  have  prevented 
it.  He  was  not  bound  to  anticipate  that  Corbeaux  would  attempt  so 
bold  a  fraud,  still  less  that  the  government  would  be  imposed  on  by 
so  shallow  a  device,  and,  consequently,  was  not  bound  to  forewarn 
them  against  it. 

It  may  be  confidently  asserted,  then,  that  the  government  utterly 
fail  to  sustain  their  defence  of  payment ;  that  they  do  not  even  pro- 
duce a  particle  of  competent  much  less  student  evidence,  excepting, 
perhaps,  a  supposed  admission,  which  has  no  force  at  all. 

But  the  claimant  produces  positive  evidence  to  disprove  the  defence 
of  the  government. 

First,  he  produces  the  original  instrument  of  assignment,  the  iden- 
tity of  which  has  never  been  questioned.  Prima  facie,  the  claimant's 
possession  of  it  is  lawful.  It  is  presumptive  evidence,  therefore,  that 
Corbeaux  was  not  entitled  to  it,  and,  consequently,  that  it  was  either 
never  delivered,  which  is  essential  to  give  it  force,  or  that  it  was  after- 
wards annulled  and  surrendered. — (1  Greenl.  on  Ev.,  §  34,  38.) 

We  have,  then,  the  presumption  of  fraud,  the  presumption  against 
the  existence  of  a  valid  original,  raised  by  the  presentation  of  a  copy 
only  by  Stewart,  nine  years  after  its  date,  without  accounting  for  the 
original,  fortified  by  the  presumption  of  concealment  and  surrender, 
raised  by  the  claimant's  possession  of  the  original.  This  makes  assu- 
rance doubly  sure. 

It  has  been  objected  that  we  ought  to  show  a  judicial  cancellation 


JACOB  BIGELOW.  9 

of  the  instrument ;  in  reference  to  which,  it  suffices  to  challenge  the 
production  of  a  single  authority  or  principle  of  law  to  countenance 
such  a  position.  What  more  natural,  usual,  or  legal  method  of  an- 
nulling a  contract,  than  to  surrender  it  to  the  party  bound  by  it? 
What  would  be  thought  of  Cazeau,  with  the  original  in  his  possession, 
and  no  legal  evidence  of  its  existence  in  anybody  else's  hands,  filing 
a  bill  to  set  it  aside,  or  to  set  aside  a  copy  of  it  in  somebody's  pos- 
session? 

Cazeau  did  proceed  against  Corbeaux  criminally ;  but,  as  appears 
from  the  record  of  that  proceeding  on  file,  there  could  be  no  order 
for  the  cancellation  of  the  instrument  in  a  criminal  proceeding ;  but 
it  was  probably  surrendered  in  consequence  of  that  proceeding. 

Next,  we  have  the  fact  that  Cazeau  did  notify  the  government, 
immediately  after  the  date  of  the  alleged  assignment,  that  he  still  held 
the  claim. — (See  Report  in  House  Doc.  No.  355,  28th  Cong.,  first 
session.) 

In  the  next  place  we  have  the  facts  set  forth  in  the  report  upon 
this  claim,  of  Virgil  Maxcy,  Solicitor  of  the  Treasury  in  1836,  (see 
House  Doc.  270,  30th  Cong.,  first  session,)  and  the  proofs  referred  to 
in  said  report,  viz :  That  no  part  of  the  consideration  stipulated  in 
the  assignment  was  paid  to  Cazeau ;  that,  by  a  collateral,  contempo- 
raneous agreement,  the  power  of  attorney  was  to  last  only  during  two 
sessions  of  Congress ;  that  fraud  and  imposition  were  practiced  on 
Cazeau ;  that,  in  less  than  five  months  after  its  execution,  he  revoked 
the  power  of  attorney  and  instituted  criminal  proceedings  against 
Corbeaux,  (in  consequence  of  which,  doubtless,  the  instrument  was 
surrendered;)  that,  as  early  as  1809,  Cazeau  sent  all  his  original 
papers,  with  a  power  of  attorney,  to  General  Mason;  that  Cazeau' s 
heirs  never  received  any  of  the  money ;  and,  finally,  the  falsehoods  of 
Stewart's  statements  to  Congress — all  going  to  establish  conclusively 
the  fraud  of  Stewart  and  Corbeaux,  and  to  confirm  those  evidences 
of  it  which  ought  to  have  prevented  the  payment  to  Stewart. 

As  to  the  effect  of  payment  to  the  wrong  person. — (See  Opinions 
Att.  Gen.,  Roger's  Case,  v.  5,  p.  183,  and  Smith's  Case,  v.  4,  p.  298; 
Tieman  vs.  Rescaniere's  adm'rs,  10  Gill  and  J.,  225;  Chapman  vs. 
Williams,  7  H.  and  J.,  157.) 

As  to  interest : 

The  act  creating  the  Court  of  Claims  assumes  that  individuals  have 
claims  (^  right  against  the  United  States.  There  must  be,  then,  some 
rule  of  right,  binding  the  government.  It  would  seem  to  be  the  same 
that  regulates  the  dealings  of  individuals ;  for,  after  all,  a  contract 
with  the  government  is  but  a  contract  with  individuals.  The  highest 
evidence  of  what  is  right  between  individuals  is  the  general  law  of 
the  land.  By  the  general  law  of  this  country,  every  creditor  is  enti- 
tled to  interest  from  the  day  when  his  principal  debt  is  payable,  if  it 
be  a  liquidated  demand. — (1  Hare  &  Wallace's  American  leading 
Cases,  pp.  341-351.) 

It  is  considered  due  from  States. — (Respub.  vs.  Mitchell,  2  Dall., 
101 ;  Mibie  vs.  Rempub.,  3  Yeates,  102  ;  Adams  vs.  Beach,  6  Hill's  N. 
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Y.  Rep.,  272  ;  and  from  the  United  States,  U.  S.  vs.  CogBwell,  3  Sum* 
ner,  204  ;  Thorndike  vs.  United  States,  2  Mason,  1.) 

Usage  may  be  resorted  to,  to  construe  an  express  or  implied  con- 
tract, but  not  to  ascertain  rights  growing  out  of  default  of  perform- 
ance. The  contract  does  not  contemplate  any  default,  and  is  not 
therefore  made  with  reference  to  any  usage  determining  the  conse- 
quences of  default. 

And  an  usage  which  is  binding  must  be  uniform,  compulsory  on  all, 
and  reasonable. — (2  Greenl.  Ev.,  §250,  251.)  The  usage  alleged  in 
this  case  would  be  one-sided,  arbitrary,  and  unreasonable,  and  is  not 
uniform. 

But,  in  fact,  it  is  not  the  usage  of  the  government  to  pay  no  interest 
on  claims.  Out  of  1,808  claims  allowed  between  the  revolution  and 
April  11,  1836,  it  appears  1,754  were  paid  with  interest,  and  only 
54  without ;  and  of  the  latter,  19  passed  the  House  of  Representa- 
tives with  interest,  and  many  have  since  been  paid  with  interest. — 
(See  resolutions,  laws,  &c.,  relating  to  half-pay,  Ac,  published  in 
pursuance  of  a  resolution  of  the  House  of  Reps,  of  April  11,  1836.) 

In  this  case  there  is  a  clear  right  to  interest  on  additional  grounds. 

The  resolutions  of  Congress  of  March  18,  1784,  in  relation  to  it, 
direct  interest  to  be  paid. 

It  is  one  of  those  cases  in  which  interest  is  allowable,  according  to 
the  Solicitor's  classification  filed  in  another  case,  and  is  there  men- 
tioned by  name.  Congress  admitted  the  right  in  paying  one-fourth 
in  1844,  with  interest. 

JOHNSON  &  COX,  Attorneys. 


IN  THE  OOUBT  OF  CLAIMS.— No.  167. 

On  the  PETmoN  op  Jacob  Bioelow,  administbatob  op  Francis  Cazeau, 

DECEASED. 

Brief  of  the  Solicitor  of  the  United  States. 

This  is  a  claim  now  for  $110,264  02,  with  interest.  It  has  been 
once  paid  in  full,  and  a  second  time  in  part.  It  is  founded  on  the  act 
of  1817,  vol.  6,  p.  191,  appropriating  $42,737  93  to  the  legal  repre- 
sentaJtives  of  Francis  Cazeau,  hie  merchant  at  Montreal,  or  to  his  or 
their  assignee  or  attorney,  or  other  person  lawfully  entitled  to  receive 
the  same  ;  and  the  question  made  by  the  claimants  is,  whether  three- 
fourths  part  of  this  money  which  was  paid  to  the  attorney  in  fact  of 
one  Francis  Corbeaux,  to  whom  so  much  of  it  had  been  assigned,  was 
paid  to  the  person  lawfully  entitled  to  receive  the  same. 

A  further  question  will  be  made  by  me  on  the  validity  of  the  act 
of  1817,  which  opens  the  case  on  the 

Merits  df  the  original  claim. 

The  claim,  as  stated  in  the  petition,  and  as  presented  in  a  memorial 
in  1783,  was  for  three  items :  1st.  Flour  lost  by  the  failure  of  General 
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Arnold  to  invade  Canada  in  1777.  2d.  For  three  boats  and  freight 
captured  on  Lake  Champlain,  by  the  Americans,  in  the  same  year. 
And  3d.  For  cash  advanced  during  the  years  1778-'79  and  1780,  to 
procure  intelligence  for  the  American  generals. 

1.  It  was  alleged  by  Cazeau  that  he  had  bought  the  wheat  and 
made  the  flour  under  a  verbal  contract  with  Arnold  ;  and  that,  by  the 
terms  of  the  contract,  it  was  agreed  that  the  flour  should  be  at  the 
risk  of  the  government. 

2.  These  boats  had  been  loaded  with  brandy,  wines,  Ac,  intended 
for  the  Americans,  and,  it  is  alleged,  were  proceeding  directly  to 
them  when  they  were  captured  and  made  prize. 

The  consideration  of  the  particular  evidence  on  which  these  claims 
were  presented  in  1836  is  preceded,  in  Mr.  Maxcy's  report,  with  con- 
siderations of  some  testimony  going  to  show  that  Cazeau  was  a 
French  Canadian  of  wealth  and  influence,  who,  at  the  breaking  out  of 
the  American  revolution,  espoused  the  cause  of  the  revolted  colonies, 
and  maintained  a  correspondence  with  the  public  men  and  military 
officers  of  the  revolution  during  the  struggle,  was  finally  suspected 
and  imprisoned  by  the  British,  and  driven  out  of  the  province. 
There  seems  to  have  been  a  favorable  opinion  entertained  of  him  by 
some  persons  of  distinction,  and  a  lively  sympathy  is  manifested  for 
his  misfortunes  in  the  proceedings  of  Congress;  but  that  he  per- 
formed any  real  service  for  Americans,  much  less  that  he  figured  in 
the  afiairs  of  that  day,  as  described  in  the  Senate  report  of  1817,  or 
even  to  the  extent  Maxcy  describes,  there  is  no  reason  for  believing. 
His  claims  were  urged  on  the  Continental  Congress  without  proof,  in 
the  same  style  in  which  Maxcy  advocates  them  in  this  part  of  his 
report,  merely  on  the  character  of  the  individual ;  and  men  like  Mr. 
Monroe,  who,  as  is  well  known,  was  subject  to  be  imposed  on  in 
money  matters,  whether  his  own  or  those  of  the  government,  were 
willing  to  waive  all  proof  of  the  facts,  and  recognize  the  claims  pre- 
ferred against  the  government  by  Cazeau  without  proof.  Not  so 
Bobert  Morris,  the  practical  man  of  business,  whose  position  and 
experience  taught  him  the  necessity  of  abiding  by  established  prin- 
ciples in  such  affairs,  to  avoid  being  made  dupes  through  appeals  to 
their  good  feelings,  and  thus  sacrificing  the  public  to  individuals. 
Accordingly,  he  said  in  his  letter  of  1784,  (see  Doc.  5,  No.  4,  as 
marked  and  referred  io  in  Maxcy' s  report :)  "A  cursory  view  of  the 
enclosures  contained  in  this  letter  will  show  the  probability  that  Mr. 
Cazeau' s  demand  is  totally  unfounded."  *  *  *  He  then  guards 
Congress  against  the  eiji^ouragement  of  such  claims,  and  says  :  ^^  I  am 
extremely  sorry  to  giye  Congress  trouble  on  any  occasion,  but  it  is 
my  duty  to  suggest  the  danger  cf  innovating  on  established  rules. 
There  are  in  all  times  and  in  all  countries  persons  who  stand  ready 
to  take  advantage  of  the  unguarded  moments,  and  procure  acts  of  the 
sovereign  authority  injurious  to  the  public  good.  TAe  best  emotions  of 
the  mind  by  this  means  become  the  sources  of  etn7,  and  pity  for  one  operaUs 
injustice  to  many.^' 

But  it  is  alleged  in  the  petition  that  Mr.  Barber,  commissioner  of 
accounts  for  the  State  of  New  York,  reported  afterwards,  in  July, 
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1785^  in  favor  of  the  claim.  But  the  Treasury  Board,  to  whom  Bar- 
ber's  report  was  referred  on  the  29th  of  August,  1785,  (see  No.  5,) 
say,  **that  they  have  maturely  considered  the  report  of  said  commis- 
sioner, and  do  not  find  the  claim  of  Francis  Cazeau  supported  by  any 
other  evidence  than  his  own  deposition  ;  although  the  resolve  of 
March  18,  1784,  directs  that  Mr.  Cazeau' s  testimony,  under  oath, 
should  be  admitted  in  support  of  stick  evidence  as  the  circumstances  cf 
his  case  required.''  Mr.  Maxcy,  in  commenting  on  this  action  of  the 
Treasury  Board,  fseeH.  Rep.  No.  694,  29th  Cong.,  1st  session,  p.  9.) 
says  this  declaration  demonstrates  that  the  **  concurrent  testimony'* 
produced  before  Commissioner  Barber  was  not,  from  some  circum- 
stance not  now  to  be  accounted  for,  referred  to  the  Board  of  the 
Treasury  with  his  report,"  &c. 

And  it  is  assumed  by  Mr.  Maxcy  that,  if  the  board  had  had  all  the 
testimony  before  them  on  which  Barber  had  acted,  they  would  have 
adopted  his  conclusion.  But  this  assumption  on  his  part  that  they 
had  not  all  the  evidence  upon  which  he  acted,  is  wholly  unwarranted, 
and  is  contradicted  by  the  language  above  quoted  from  their  report, 
and  would  take  away  all  justification  for  the  rebuke  they  give  Barber 
for  having  disregarded  the  resolution  of  Congress. 

Maxcy  quotes  from  Barber's  report  the  words  ^^ concurrent  testi- 
Tnony^^'  and  would  convey  the  idea  to  one  who  had  not  read  Barber's 
report  that  Cazeau' s  testimony  concurred  with  some  one  else,  whereas 
it  is  the  cfmcurrenoe  or  consistency  of  Cazeau's  own  statement  of  which 
he  speaks. 

Barber's  report  was  subject  to  another  exception.  The  board  say 
that  Congress,  by  resolution  of  March  18,  1784,  '*had  directed  the 
accounts  of  said  Francis  Cazeau  to  be  adjusted  by  the  superintendent 
of  finance  ;  and  order  having  been  taken  on  the  same,  the  reconsid- 
eration of  these  accounts  did  not  come  under  the  cognizance  of  the 
commissioner  of  accounts  for  the  State  of  New  York." 

See  also  No.  7,  Doc.  5,  which  is  a  report  from  the  same  board, 
composed  of  Osgood,  Livingston,  and  Lee,  dated  August  14,  1786, 
on  a  petition  of  Cazeau,  dated  10th  August,  '86,  in  which  they  re- 
peat their  former  report,  that  they  are  not  furnished  with  any  evi- 
dence in  support  of  any  part  of  it. 

It  thus  appears  that  the  superintendent  of  finance,  in  1784,  and 
the  Treasury  Board,  in  1785,  and  again  in  1786,  rejected  this  claim  for 
the  want  of  any  evidence  to  support  it ;  and  that  Congress  reconsidered 
their  resolve  of  '84,  ordering  the  accounts  to  be  adjusted  on  2d  Feb- 
ruary, '  86,  and  disallowed  all,  save  the  small  items  for  intelligence  ; 
and  yet,  if  the  dates  are  to  be  credited,  the  claimant  had  then  in  his 
possession  all  the  essential  documents  on  which  Mr.  Maxcy  demon- 
strated not  only  the  character  and  services  of  Mr.  Cazeau,  but  the  jxir- 
tictdars  of  his  loss. — (See  papers  marked  E,  F,  G,  I,  K,  M,  Q,  R,  and 
S.)  So  that  the  very  evidence  which  is  so  convincing  to  Maxcy,  and 
which,  if  genuine  and  reliable,  is  undoubtedly  conclusive,  existed 
prior  to  all  these  rejections,  and  was  withheld  then  and  afterwards, 
although,  as  we  have  seen,  the  claim  was  rejected  by  the  superinten- 
dent of  finance  and  by  the  Treasury  Board,  again  and  again,  for  the 
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want  of  this  testimony.  It  is  rendered  certain  that  this  testimony 
was  not  before  them,  not  only  by  the  reasons  which  are  given  in  their 
reports  for  the  disallowance  of  the  claim,  after  the  favorable  action 
on  it  by  the  committee,  of  which  Mr.  Monroe  was  chairman,  and  by 
Congress,  but  from  the  list  of  papers  communicated  to  Mr.  Jefferson, 
then  minister  to  France,  June  4,  1788,  under  resolution  of  Congress, 
to  forward  to  him  copies  of  the  papers  relating  to  the  Cazeau  claim, 
(see  U,  No.  4, )  where  we  find  what  papers  and  certificates  did  accom- 
pany the  memorials,  and  none  of  the  important  papers  above  noted 
are  included.  It  is  manifest  that  they  had  never  been  filed ;  and  as 
there  is  no  conceivable  reason  for  procuring  them  except  for  presen- 
tation to  Congress,  and  as  they  bear  directly  on  the  points  on  which 
proof  was  required  by  the  superintendent  and  Treasury  Board,  as 
shown  by  Mr.  Maxcy,  no  explanation  can  be  given  of  the  failure  to 
file  them,  except  that  they  did  not  exist  at  the  time  they  purport  to 
be  dated. 

Mr.  Maxcy' s  failure  to  note  this  in  his  elaborate  report,  like  his 
observations  on  Barber's  report,  and  some  other  more  remarkable 
evidences  of  his  leaning  to  the  claimants,  hereafter  to  be  noticed, 
shows  the  animus  with  which  he  entered  on  the  duty  committed  to 
him.  When  and  how  these  papers  came  into  existence,  or  by  whose 
agency,  it  is  not  material  to  inquire  ;  for  even  if  due  to  that  accom- 
plished person,  Mr.  Josephus  B.  Stewart,  whose  frauds  and  misrepre- 
sentations are  so  much  insisted  on  by  the  present  claimants,  it  is 
nevertheless  true  that  they  and  Mr.  Maxcy  gladly  avail  themselves  of 
his  doings  and  representations,  false  or  otherwise,  which  go  to  estab- 
lish the  claim,  objecting  only  to  Stewart's  appropriating  the  fruits  of 
his  labors. 

No  one  acquainted  with  men  will  controvert  the  soundness  of  the 
doctrine  laid  down  by  Messrs.  Morris,  Milligan,  and  Mercier,  in  their 
reports  on  this  claim ;  nor  is  it  any  disparagement  to  any  one  who  has 
since  been  called  to  pass  on  the  questions  of  fact  on  which  they  acted, 
to  deny  to  them  equal  ability  for  giving  a  satisfactory  judgment. 

Maxcy  seems  to  suppose  that  Morris  was  influenced  in  the  rejection 
of  the  demand  by  the  condition  of  the  treasury,  and  quotes  a  letter 
to  show  the  poverty  of  the  government  at  that  time.  But  I  consider 
such  a  suggestion  a  reflection  on  Mr.  Morris'  integrity,  which  Maxcy 
ought  to  have  scrupled  to  make,  lest  his  leaning  the  other  way  might 
be  imputed  merely  to  the  fact  that  the  government  had  grown  rich  in 
the  meantime. 

The  circumstances  to  which  Morris  refers,  as  showing  that  this  claim 
was  probably  unfounded,  have  never  been  successfully  combatted. 

1.  Is  it  at  all  likely  that  if  Arnold  had  directed  Cazeau  to  procure 
provisions,  there  would  have  been  no  one  to  testify  to  it  but  himself? 
Prom  the  description  given  of  Cazeau,  and  of  his  intimate  relations 
with  our  officers  in  Canada,  it  seems  incredible  that  he  should  not 
have  been  able  to  procure  proof  on  this  point  if  it  had  been  true.  It 
is  excused  on  the  ground  of  secrecy  to  be  observed ;  but  the  order 
must  have  been  communicated  by  some  one,  or  given  by  Arnold  him- 
self ;  and,  besides,  Mr.  Cazeau  would  not  have  been  the  only  person 
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to  whom  application  would  have  been  made  to  make  such  preparations 
for  the  return  of  the  American  army,  because  the  army  would  in  that 
case  need  something  besides  bread,  which  was  all  Cazeau  provided. 

2.  But  if  Cazeau  was  a  person  so  trusted,  and  so  deserving  of  it, 
why  did  he  waste  the  means  of  the  country  so  uselessly,  when,  as  it 
is  shown,  all  hope  of  the  return  of  the  army  was  given  up  before  he 
bought  the  grain  ? 

3.  But  the  most  extraordinary  part  of  the  story  respecting  the  flour 
is,  that  it  spoiled,  because  the  government  was  so  hostile  that  no  one 
dared  to  deal  with  him  or  work  for  him.  How  did  it  happen  that  he 
could  get  anything  sold  and  delivered,  if  nobody  could  be  found  to 
take  anything  away? 

As  to  the  boats  and  their  cargo :  how  can  any  one  believe  that  they 
were  destined  for  the  Americans,  and  yet,  when  in  sight  and  ordered, 
refuse  to  come  to,  and  it  is  not  till  long  afterwards  that  we  hear  they 
were  designed  for  the  army  of  the  United  States?  Strange,  that  the 
people  in  charge  of  the  boats  would  not  say  to  their  friends  at  the 
time,  **  Do  not  fire  on  us — we  are  coming  to  you ;"  and  that,  even  when 
captured,  they  cannot  find  words  to  express  this  idea,  and  that  they 
stand  by  and  see  their  master's  goods  made  prize  of  among  his  friends, 
and  do  not  offer  a  word  of  explanation  for  years  afterwards. 

The  only  answer  to  these  facts  is  found  in  the  general  fact  that 
Cazeau  was  a  recognized  friend  of  the  Americans,  and  suffered  for 
it;  and  it  cannot  be  supposed  probable  that  he  would  defraud  his 
friends. 

I  reply,  that  the  nature  and  extent  of  his  friendship  and  the  value 
of  his  services  were  probably  much  better  known  and  appreciated  in 
1786,  by  the  men  who  participated  in  the  transactions  in  which  he 
claims  part,  than  they  can  possibly  be  known  at  this  day.  And  it  is 
to  be  observed,  also,  that  in  the  account  presented  to  the  French  gov- 
ernment he  professes  to  have  been  actuated  by  the  design  to  recover 
the  Canadas  for  the  French  monarchy ;  that  he  went  back  to  Canada 
from  Paris  by  direction  of  M.  D.  C.  Choisueil,  minister  of  foreign 
affieiirs,  for  that  purpose,  &c.,  &c. — (See  his  aflSdavit,  Nov.,  1807.) 

Men  are  strangely  mixed  with  good  and  evil,  and  we  are  every  day 
surprised  and  perplexed  by  the  contradictions  this  admixture  presents 
in  the  same  character.  How  forcibly  was  this  exemplified  in  Ar- 
nold himself,  with  whom  this  transaction  is  said  to  have  occurred. 
When  we  find  that  the  extraordinary  courage,  endurance,  enterprise, 
and  talent  which  he  exhibited  in  his  country's  cause,  were  combined 
with  passions  base  enough  to  induce  him  to  betray  that  very  cause 
afterwards,  we  need  not  be  surprised  at  the  exhibition  of  lesser  vices 
in  others  who  have  not  exhibited  his  extraordinary  virtues.  If  it  be 
true,  therefore,  that  Mr.  Cazeau  was  as  zealous  an  American  as  he  is 
said  to  have  been,  it  by  no  means  follows  that  he  might  not  after- 
wards make  unjust  demands  upon  the  government,  especially  when 
he  became  necessitous.  It  is  manifest,  from  the  account  he  rendered, 
that  he  had  very  unreasonable  ideas  on  the  subject  of  the  extent  of  his 
rights  against  the  United  States,  and  that  he  did  not  mince  matters 
in  running  up  the  account  to  $2,801,251  48.     Among  the  chargeSi 
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159,000  for  his  services  as  secret  agent ;  then,  as  colonel  in  the  army, 
$11,600,  (no  commission  ever  having  been  held;)  $352,977  59  for 
property  confiscated,  &c.]  $296,296  30  for  loss  of  his  commercial  es- 
tablishment ;  $8, 888  89  extra  expenses,  Ac. 

He  must  have  had  a  most  extensive  wardrobe,  as  he  charges  for 
twenty  complete  suits  of  clothes,  twelve  dozen  fine  linen  shirts,  &c. 
He  swears  to  the  whole  of  it. 

The  act  of  1817  procured  by  the/alae  report  of  the  Senate  committee. 

It  is  true  that  Congress  in  1817  formed  a  different  opinion  upon 
the  subject  of  Cazeau's  claim  from  the  final  judgment  adopted  by 
the  old  Congress  ;  but  it  is  also  true  that  the  action  of  the  old  Con- 
gress was  not  brought  to  the  attention  of  Congress  in  1817.  See 
report  of  Senate  committee,  (2d  sess.,  14  Con.,  p.  344,)  in  which  the 
committee  say  that  Cazeau  reused  to  cuxsept  the  amount  reported  by 
Barber,  ^'not  underetanding  the  same  to  be  on  account,''  dtc.  I  believe 
that  if  it  then  had  been  known  that  the  subject  had  been  up  before 
Congress  and  their  officers  thirteen  times,  (see  App.  No.  1,)  and  was 
rejected,  after  being  before  them  for  three  years,  the  act  of  1817 
would  not  have  passed. 

Fraud  vitiates  the  act, 

I  think,  therefore,  that  it  is  shown  at  least  that  there  is  no  merit  in 
the  original  claim,  and  that  the  act  of  1817  was  passed  under  a  gross 
mistake  of  facts.  But  the  claimants  here  admit  and  insist  on  the 
falsehood  of  many  of  the  statements  of  the  report  of  the  committee 
under  which  the  act  was  passed,  and  I  have  shown  other  impositions 
put  on  the  legislature  by  the  committee,  and,  together,  we  make  a  case 
of  imposture  and  fraud  which,  perhaps,  the  Court  may  think  requires 
it  to  hold  that  act  null  and  void. 

Payment. — Was  the  davm  assignable — teas  it  assigned? 

But  if  the  law  of  1817  be  valid,  has  not  the  money  been  paid  to 
the  proper  parties  ? 

It  is  argued  in  the  negative  by  the  claimants,  as  to  three-fourths  of 
the  amount  paid  Stewart,  on  the  grounds — 

1.  That  the  Cazeau  interest  in  the  claim,  at  the  date  of  the  instru- 
ment by  which  it  was  assigned  in  part  to  Cotbeaux,  was  unliquidated, 
and,  therefore,  unassignable. 

The  act  itself  answers  this  objection.  By  that  the  money  is  pay- 
able to  the  ''representatives  of  Francis  Cazeau,  late  merchant  at  Mon- 
treal, or  to  his  or  their  assignee,''  &c. 

As  the  act  speaks  of  him  as  deceased,  and  yet  provides  payment  to 
kis  assignee,  it  must  be  intended  to  pay  it  to  one  who  had  such  an 
assignment  from  him  by  transfer  anterior  to  the  liquidation  of  the 
claim. 

2.  That  said  instrument  was  but  a  power  of  attorney,  and  was  re- 
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voked  by  the  death  of  Cazeau,  although  it  was  a  power  coupled  with 
an  interest.     I  admit  that  if  it  be  nothing  but  a  power  of  attorney  it 
was  revoked  by  the  death  of  Cazeau ;  but  I  contend  that  it  was  a 
transfer  of  three-fourths  part  of  the  claim,  absolutely  and  indefeasibly, 
for  a  consideration  expressed  to  be  received  by  the  grantor.     That, 
if  possible,  this  is  made  plainer  by  the  provisions  respecting  the 
revocation  of  the  power  given  in  the  same  instrument  to  secure  the 
other  fourth  part,  which  is  declared  revocable  only  on  payment  of  the 
penalty  of  $20,000,  and  by  the  collateral  instrument  executed  on  the 
same  day,  by  the  second  article  of  which  it  is  provided  that  such 
revocations  may  be  made  by  Cazeau,  without  subjecting  him  to  the 
penalty,  if  the  claim  be  not  successfully  prosecuted  within  the  two 
sessions  of  Congress  then  next  ensuing.     It  is  expressly  stipulated 
in  the  first  article,  after  providing  that  the  consideration  paid  should 
not  be   recovered,  that   **the  three-fourths   interest,  granted   and 
transferred  by  the  Sieur  Cazeau  to  the  Sieur  Corbeaux  in  the  afore- 
said credits  and  claims,  are  equally,  from  this  moment  and  forever^ 
secured  by  the  latter  d^nitively,  irrevocably^  and  Ukeunse  in  every  state 
of  things  whatsoever. 

That  Mr.  Maxcy  should  have  regarded  this  iiistrument  as  conferring 
upon  Cazeau  the  right  to  defeat  and  annul  the  whole  of  Corbeaux' a 
interest  in  the  three-fourths,  as  well  as  to  revoke  the  power  over  the 
other  one-fourth,  in  defiance  of  its  plain  language  to  the  contrary, 
must  greatly  impair  his  credit  with  the  Court  as  an  impartial  judge 
in  the  case. 

The  United  States  might  object  to  considering  this  collateral 
agreement  at  all,  as  one  the  existence  of  which  they  had  neither 
actual  nor  constructive  notice ;  but,  as  the  paper  was  intended  only 
to  carry  out  more  explicitly  the  objects  of  the  principal  paper,  such 
objections  are  waived.  How  any  disinterested  man  coidd  construe 
it  otherwise  is  unaccountable  ;  for  although  the  second  article  does 
give  the  right  to  revoke  the  powers  conferred  on  Corbeaux  without 
subjecting  Cazeau  to  the  penalty  which  the  first  instrument  imposed, 
this  only  relates  to  the  interest  of  Cazeau,  and  was  professedly 
intended  only  to  provide  against  injury  ^^  to  the  Sieur  Cazeau^  who 
remains  proprietor  of  one-fourth,  which  he  has  reserved  to  himstif  in  the 
aforesaid  credits, ' ' 

Nor  is  this  all;  for,  anticipating  that  it  might  be  held  that  the 
interest  was  unassignable,  they  stipulated  that,  nevertheless,  this 
assignment  should  be  obligatory,  and  Cazeau  should  pay  over  Cor- 
beaux's  proportion.  Whether  there  was  any  actual  consideration,  or 
whether,  as  alleged  by  the  present  claimants,  Cazeau  was  imposed  on, 
is  another  question,  and  is  a  question  of  fact,  which  may  admit  of 
discussion  ;  but  as  to  the  construction  of  the  written  instrument 
between  the  parties,  it  seems  to  me  there  can  be  no  dispute. 
Cazeau's  letter  to  Madame  Reeve,  (see  Appendix,  No.  2,)  also  treats 
it  as  making  over  to  Corbeaux  three-fourths,  to  hold  as  his  own 
property. 


\ 
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As  respects  the  qnestums  of  fad,  the  fraud  alleged  to  have  been  practiced 
an  Vaaeau^  and  the  supposed  surrender  and  annulment  of  the  assignment. 

The  only  testimony  oflfered  in  the  case  is  «c  parte.  The  people 
charged  with  fraud  are  not  shown  to  have  heard  of  the  charge,  and 
are  not  interested  in  repelling  or  disproving  it. 

The  two  pieces  of  testimony  considered  most  effective  by  Mr. 
Maxcy  are  those  marked  A  A  ^nd  BB.  A  A  is  said  to  be  a  letter 
froip  Cazeau  himself  to  Mad.  Reeve,  (see  App.  No.  2,)  dated  in  1808, 
in  which  he  speaks  of  Corbeaux  as  having  procured  him  to  assign 
three-fourths  of  his  claim,  and  claiming  to  have  paid  1,200,000  frs., 
without  having  paid  him  a  sou ;  and  that  he  had  instituted  criminal 
proceedings  against  him  for  the  purpose  of  annulling  the  contract 
and  sending  him  to  the  galleys. 

Upon  what  principle  is  such  a  paper  admissible  as  testimony  ?  If 
Caseau  were  now  alive,  his  statement  could  not  be  received  against 
the  acknowledgments  of  his  deed.  But,  it  is  said,  the  circumstances 
confirm  the  statement.  There  is  the  same  objection  to  the  means  of 
proof  offered  to  show  these  circumstances.  Besides,  the  same  imbe- 
cility which  would  enable  one  man  to  get  his  property  from  him,  and 
acknowledgments  of  the  full  payment  for  it,  with  the  recitals  tt^at 
the  money  so  actually  received  should  not  be  returned,  would  enable 
others  to  get  the  inoney  away  from  him,  and  leave  him  in  poverty. 

A  A  and  B  B  are  relied  on,  also,  to  prove  judicial  proceedings  to 
reclaim  the  papers;  and  it  is  argued  that  this,  with  tne  subsequent 
possession  of  the  papers,  proves  the  surrender  of  the  papers  and  the 
annulment  of  the  assignment.  This  is  a  very  unwarrantable  conclu- 
sion. If  there  had  been  a  judicial  annulment,  it  would  undoubtedly 
have  been  produced.  The  possession  of  the  papers  argues  nothing, 
for  Corbeaux  offered,  through  Mr.  Thilli,  to  permit  Mr.  Cazeau  to 
repossess  the  papers  in  the  ofiice  of  the  minister  of  foreign  affairs, 
if  he  thought  proper  to  ^ppiy  for  them,  but  distinctly  refused  to 
relinquish  his  rights  under  the  agreements.  If  the  papers  at  the 
office  were  the  originals  spoken  of,  his  subsequent  possession  of  them, 
therefore,  clearly  argues  nothing.  But  I  suspect  that  few,  if  any,  of 
the  papers  were  there :  because  we  fipd  this  letter  of  Cazeau' s,  of 
1808,  speaks  of  having  then  employed  General  Mason,  of  George- 
town, in  his  business,  who  says,  in  his  letter  E  E,  he  was  referred  to 
Victor  Dupont  and  to  Mr.  Duplanty,  for  the  documents  in  support  of 
the  claim  ;  who  said,  in  reply,  that  the  documents  were  in  the  hands 
of  Mr.  Cazeau' s  son,  in  Canada,  and  the  non-reception  of  them  de- 
layed Mason's  action  till  Cazeau  died. 

But  subsequent  to  the  date  of  this  letter  informing  the  grandson  of 
the  employment  of  Mason,  viz:  on  the  20th  of  December,  1808,  we 
find  the  original  of  assignment,  which  it  is  supposed  in  argument  was 
Burrendered  to  be  cancelled  at  thetimeof  the  recovery  of  the  original 
papers,  still  remained  on  file  in  the  office  of  the  American  consul  at  Paris. 
As  we  see,  however,  that  Mason,  who  had  already  been  employed,  was 
referred  to  persons  in  America  for  the  original  papers,  it  is  rendered 
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certain  that  such  originals  were  not  recovered  of  Corbeaux,  and  the 
probability  is,  indeed,  that  these  papers  had  never  been  in  Corbeaux' a 
possession  at  all,  for  the  same  letter  of  Cazeau  to  his  grandson  speakB 
of  his  son  Charles,  who  had  the  papers,  as  having  been  his  agent 
previously,  and  the  probability  is  that  these  papers  were  in  the  hands 
of  Charles,  or  Dupont,  or  Duplanty^  in  America,  at  the  time  of  the 
assignment  to  Corbeaux  and  afterwards,  and  the  papers  which  Cor- 
beaux had  were,  probably,  only  the  copies  which  were  afterwards 
used  by  Stewart. 

The  possession  of  the  other  original,  papers  by  the  claimants  does 
not,  therefore,  go  to  shq^  the  surrender  of  the  assignment  by  Corbeaux. 

What  other  evidence  is  there  ? 

There  is  no  judicial  decree  or  compulsorv  process.  The  evidence 
of  Mr.  Thille,  adduced  by  the  clain^an^s,  which  is  the  latest  account 
we  have  of  the  relations  between  the  parties,  shows  that,  whilst 
Corbeaux  o£fered  no  objection  to  Cazeau' jb  possessing  himself  of  certan 
papers,  he  adhered  to  the  rights  he  had  acquired  by  virtue  of  his 
agreement  with  Cazeau.  Against  this  positive  assertion  of  the^ 
rights  in  1808,  and  his  subsequent  assertion  of  them  here  before  Con- 
gress, what  evidence  is  there  that  he  had  surrendered  them  in  the 
intermediate  eight  years?  Nothing  but  th^  allegation  that  the 
original  assignment  now  produced  in  court  was  produced  by  the 
present  claimant,  and  the  only  evidence  of  this  is  that  Mr.  Maxcy 
says,  in  his  report,  that  he  found  nothing  but  a  copy  filed  in  the 
register's  office;  and  hence,  and  hence  only,  it  is  inferred  that  the 
present  claimant  found  the  original  among  Cazeau' s  papers  and  pro- 
duced it.  There  is  no  direct  evidence  that  such  was  the  factj  no 
one  proves  either  the  finding  of  this  paper  in  Cazeau^  s  possession,  or 
the  filing  of  it  Mr.  Maxcy.  does  not  say,  as  I  understand  his  report, 
that  this  original  paper  accompanied  the  memorial  of  the  present 
claimant.  The  paper  T,  of  which  he  speaks  as  accompanying  the 
memorial,  is  a  copy.  But,  if  he  should  be  supposed  to  intend  to  say 
that  the  original  accompanied  the  memorial,  how  does  he  know  the 
facts  of  which  he  speaks?  Ho\y  can  he  know  it?  The  memorial 
itself,  and  all  the  papers,  were  withdrawn  by  the  claimant  from  th^ 
files  of  Congress,  (see  Dickon's  statement,)  and  it  is  now  presented 
in  evidence  to  enable  us  to  see  either  the  ground  on  which  relief  waa 
prayed,  or  the  exhibits^  and  proofs  presented. 

If  it  be  admitted,  however,  that  this  identical  paper  was  presented 
by  these  claimants,  and  the  inference  adopted  that  it  was  obtained 
from  Cazeau' s  papers,  does  it  follow  that  it. was  obtained  by  him  from 
Corbeaux,  or  that  it  was  surrendered  by  CorbeaiuL  as  a  surrender'  of 
his  rights? 

It  must  be  assumed,  in  order  to  this  reasoning,  that  this  paper  was 
the  only  origiwd  executed  between  the  parties,  and  that  Corbeaux 
was  the  depositary  of  it 

Against  the  first  assumption  we  have  the  language  of  the  inatru- 
ment  itself,  that  it  was  *  ^  an  agreement  indented  <^  two  parts ^^^  to  which 
the  parties  had  ''interchangeably  cffixed  their  hands  and  Mofe/'-^so 
the  nature  of  the  instrument  which  created  such  mutual  obligations 
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M  to  reqtiire  it  to  be  mterchangeably  signed  and  execnted,  thua 
fibowingy  by  its  terms  and  by  its  nature,  that  it  was  probably  exe- 
cuted in  dvpUooUe,  If  this  ahoUld  be  the  constrnction  and  oonclusibn 
adoptel  by  the  Court,  of  course  the  production  of  one  original  by 
the  claimant  argues  nothing;  he  waa  entitled  to  one,  the  other  party 
was  entitled  to  the  other,  and  may  have  it  now  in  his  possession. 

It  does  not  follow,  by  any  means,  that  it  is  not  and  was  not  in  his 
possession  because  it  is  not  now  found  in  the  Treasury  Department. 
By  what  law,  or  by  what  legal  reasoning,  is  it  assumed  that  the 
Triwisiiry  Department  is  the  permanent  depository  of  the  original 
papers  of  Frenchmen,  necessary  to  be  used  in  Prance  to  determine 
the  rights  of  individuals  between  themselves.  The  circumstance 
that  the  same  instrument  contained  a  power  of  attorney  from  one* to 
the  other  to  transact  business  with  a  third  person,  would  not  make 
such  third  person  the  legal  custodian  of  the  paper,  nor  would  the 
absence  of  it  from  his  vouchers,  and  the  presence  of  a  copy,  prove  or 
raise  the  presumption  that  the  original  had  not  been  presented.  The 
nataral  course  of  business  in  such  a  case  between  business  men 
would  be  marked  by  precisely  the  evidence  we  have  here.  The 
original  o(  such  a  paper  required  to  be  used  elsewhere  would  not' 
be  left  as  a  voucher  on  settlement  with  a  third  person ;  such  third 
person  would  have  no  right  to  demand  the  surrender  of  the  original 
paper;  all  that  could  be  required  in  reason  would  be,  to  be  furnished 
with  an  authentic  copy  of  the  paper. 

If,  on  t.'ie  other  hand,  the  Court  should  be  of  opinion  that  the  paper 
was  not  executed  in  dupifcate,  the  possession  of  it  by  Cazeau'  s  admin- 
istrators does  not  imply  the  surrender  or  abandonment  by  Corbeaux  of 
his  rights  under  it,  because — 

1.  Considered  as  the  only  original,  in  connexion  with  the  fact  in 
pTtK)f  that  it  remained  on  deposit  at  the  consults  office  in  Paris  more 
than  a  year  after  it  was  executed  and  delivered,  it  is  probable  that 
the  office  was  made  the  depository  of  the  original. 

2,  It  is  never  shown* to  haVe  been  in  the  actual  possession  of  Cor- 
beaivz,  for  although  its  formal  delivery  is  attested  so  as  to  give  legal 
effect  to  its  provisions,  it  is  certified  more  than  a  year  afterwards  that 
the  copy  given  to  Corbeaux  was  a  true  copy  of  the  original  which 
remiuned  on  deposit  in  the  office  of  the  consul.  Why  should  Corbeaux 
want  a  copy  if  he  had  the  original,  or  had  a  right  to  the  possession  of 
it,  and  could  have  had  it  for  the  asking? 

It  is  said,  indeed,  that  the  consul  certifies  what  was  not  true,  in 
certifying  that  this  was  a  copy  of  the  origmal;  and  perhaps  it  will  be 
urged  that  he  supposed  his  record  was,  like  that  of  a  notary,  the 
original.  But  the  language  used  by  him  does  not  admit  of  this  con- 
stroction ;  he  speaks  of  the  original  instruments  first,  as  being  depos- 
Ued,  and  then  of  it  as  being  registered  at  a  date  long  subsequent  to 
the  date  of  its  execution. 

Nor  is  there  anyteason  for  supposing  it  to  have  been  deposited 
subsequent  to  the  date  of  its  execution  and  delivery.  The  fact  that 
a  dispute  had  arisen  within  five  months  afterwards  between  the 
parties ;  that  the  power  of  attome/  had  been  revoked^  and  Ibftl  ^X* 
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the  date  of  the  copy  of  Cazean's  letter,  which  was  30th  November, 
1808,  it  was  at  its  hottest,  repels  altogether  the  presumption  that 
Cprbeaux  would  have  put  the  original  paper  out  of  his  power,  if  he 
then  had  it  in  his  power.  Under  such  circumstances,  when  the  fact 
alone  appears  that  a  paper  aflfecting  the  rights  of  two  persons,  which 
was  deposited  at  the  consul's  office,  is  found  in  the  possession  of  one 
of  them,  is  it  to  be  inferred  that  the  other  either  consented  to  the 
surrender  of  the  paper  or  abandoned  his  rights  under  it? 

Can  a  case  be  shown,  under  any  system  of  law,  where  a  party 
having  divested  himself  of  his  rights  by  a  sealed  and  recorded  instru- 
ment, is  held  to  have  reinvested  himself  in  them  by  merely  getting 
possession  of  the  original  deed?  It  is  said  the  possession  argues 
either  that  the  paper  was  not  delivered,  or  that  it  was  reacquired 
fairly.  In  this  case  it  is  attested  on  the  face  of  the  instrument  that 
it  was  formally  delivered,  so  as  to  give  effect  to  it ;  and  we  have  seen 
that  it  was  deposited  with  the  consul.  Under  what  circumstances, 
and  at  what  time,  and  by  whom  it  was  obtained  from  that  officer ; 
whether  by  Cazeau  or  some  other  person;  whether  before  Cazeau's 
death  or  since;  whether  before  the  act  of  1817  was  passed,  and  the 
Inoney  paid  on  it^  or  since,  is  not  shown ;  ^nd  no  circumstance  is 
offered  in  evidence  from  which  either  the  time^  the  manner,  or  the 
person  can  be  inferred.  It  is  shown,  however,  that  immediately  after 
Stewart  obtained  payment  of  the  money,  in  1817,  the  fact  became 
known  to  the  claimants,  one  of  whom  came  to  Washington,  and  went 
thence  to  Paris.  As  the  whole  case,  so  far  as  the  three-fourths  is 
concerned,  depended  on  showing  the  actual  annulment  of  the  agree- 
ment between  Cazeau  and  Gorbeaux  prior  to  the  payment  to  Stewart, 
and  as  the  transaction  was  then  recent,  it  might  be  expected  that 
some  direct  evidence  would  be  produced.  The  papers  on  file  in  the 
treasury  showed  that  when  Corbeaux  got  the  copjr  of  his  power,  the 
original  was  on  file  at  the  office  of  the  consul  at  Paris.  If  the  original 
continued  on  file  in  that  office,  and  was  then  delivered  up  to  Beeves, 
such  delivery  would  not  avail.  If  it  had  been  delivered  up  previously 
to  Cazeau  by  the  consent  of  Corbeaux,  there  would  probably  be  some 
written  evidence  of  that  consent  preserved  in  the  office,  or  some  one 
in  the  office  who  could  testify  to  a  fact  then  recent.  The  time  of  the 
delivery  is  therefore  as  material  as  the  delivery  itself,  and  there  is  no 
reason  for  presuming  that  the  time  was  prior  to  Cazeau' s  death  rather 
than  afterwards.  This  is  fatal  to  the  claim,  bn  the  doctrine  of  pre* 
sumption. — (See  Cowen  and  Hill's  Notes,  part  1,  p.  469.)  Indeed, 
there  is  more  reason  for  supposing  it  surrendered  afterwards  than 

i)reviously,  if  the  consent  of  Corbeaux  is  to  be  assumed ;  for,  to  the 
ast  accounts  we  have  of  Corbeaux  disposition  in  the  matter  during 
Cazeau' s  life,  we  find  him  persistent  in  the  assertion  of  his  rights 
under  the  agreement.  But,  as  it  would  not  interfere  with  him  in  any 
way  for  the  Cazeau  heirs  to  get  the  money  paid  to  them,  if  they 
could,  by  merely  having  the  possession  of  this  paper,  it  is  quite  con- 
sistent with  the  character  the  claimants  give  of  him  aAd  of  his  accom- 
plished agent,  Mr.  Joseph  B.  Stewart,  that  they  should  then  agree 
to  let  Mr.  Bigelow  have  the  use  of  it. 
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No  argument  can  he  drawn  from  the  possession  of  the  paper. 

This  deed  was  an  agreement  betweea  the  parties  **  interchangeably 
executed,'^  and  was  the  evidence  as  well  of  Cazeau's  rights  as  of 
Corbeaux's,  and  there  is  no  reason  why  Corbeaux  should  have  had 
exclusive  possession  of  it,  and  no  argument,  therefore,  can  be  drawn 
from  Cazeau's  possession. 

The  aUtmpt  to  show  an  (^fftdal  surrender  (^  the  assignme(U  by  a  false 

trandation. 

Another  attempt  to  show  that  the  assignment  was  received  from 
Corbeaux  judicially,  or  at  least  to  show  its  surrender  through  official 
hands,  is  based  on  the  paper  A  A  ;  the  letter  of  Gazeau  of  November 
30,  1808,  and*  the  receipt  of  Thille  attached.^ — (For  correct  transla- 
tion, see  App.  No.  2.) 

Only  a  part  of  Cazeau's  letter  is  translated  by  the  claimant,  or  by 
Maxcy,  and  Thill6's  receipt  is  grossly  mis-translated  to  support  the 
argument. 

The  Court  will  observe  that  that  part  of  the  letter  of  which  the 
translation  is  found  among  the  papers,  speaks  of  the  institution  of 
proceedings  against  Corbeaux.  The  receipt,  as  translated,  appears  tQ 
be  :  1.  For  the  price  of  drawing  the  revocation  of  the  power  to  Cor- 
beaux ;  2.  The  denunciation  of  it  (the  acknowledgment?)  to  the 
notary  ;  3.  A  summons.  And  concludes  with  this  language :  **  I  au- 
thorize and  request  Mr.  Lebon,  advocate,  to  whom  I  have  remitted 
these  acts  with  the  expedition  of  a  power  of  attorney  given  by  Mr. 
Cazeau  to  Corbeaux,  to  return  them  to  the  bearer  of  this  receipt,  at 
Paris,  January  26,  1809." 

The  latter  part  of  this  is .  interpreted  to  be  an  order  on  Lebon,  in 
favor  of  the  bearer,  Cazeau,  for  the  revocation,  Ac,  and  the  power  of 
attorney  from  Caxeau  to  Corbeaux! 

The  true  translation  of  the  last  clause  in  this  paper  is  as  follows  : 
"3.  A  citation  to  Mr.  Corbeaux,  dated  2d  May  following,  by  virtue  of 
which  I  authorize  and  request  Mr.  Lebon,  advocate,  to  whom  I  have 
passed  these  instruments,  on  the  22dJulylast^  tvith  a  copy  of  the  power 
of  attorney  executed  by  Mr.  Cazeau  to  Corbeaux,  that  he  (Mr.  Lebon) 
will  be  pleased  to  have  them  delivered  to  the  doorkeeper  of  the  pr^edt,^^ 
at  Paris,  Ac. — (See  App.  No.  2.) 

The  diflFerence  is  obvious,  and  the  object  is  shown  by  the  argument 
attempted  to  be  drawn  from  the  paper.  But  when  the  date  at  which 
these  papers  were  delivered  to  Lebon  is  put  in — (it  is  omitted  alto- 
gether in  claimant's  translation)-— 22d  July,  1808 — and  it  appears  that 
it  was  a  copy  of  the  power  of  attorney  which  was  to  be  delivered  by 
Lebon  to  the  prefect,  and  not  the  original — the  expedition  of  which  to 
Mr.  Cazeau  was  committed  to  him  according  to  the  claimant's  transla- 
tion—it is  manifest  the  receipt  relates  to  transactions  anterior  to  the 
letter,  at  the  date  of  which  their  difficulty  was  unsettled.  A  copy, 
to,  and  not  the  original,  is  to  be  delivered,  and  delivered  to  the  pre- 
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feet,  not  to  Cazean  ;  anc)  so  we  6nd  these  are  but  the  preliminaries  of 
litigation,  and  not  results ;  preliminaries,  too,  which  authorize  the  pre- 
sumption that  an  authentic  record  exists  of  some  judicial  proceedings 
on  the  subject,  and  the  failure  to  produce  that  record  authorizes  the 
presumption  that  its  production  would  not  be  favorable  to  a  party 
who  seeks  to  substitute  presumptions  for  it. 

Eff'ect  of  the  rule  against  secondary  evidence  on  the  dmrnanPs  case,  and 
hie  effort  to  o/void  it  considered. 

It  is  illegal  for  the  government  to  pay  the  Jiret  time,  according  to 
the  claimant' s  logic,  on  any  but  the  best  evidence  that  an  assignment 
was  made  ;  but  it  is  permissible  to  pay  a  second  time  to  one  who  claims 
that  the  assignment  was  annulled  and  invalid  at  the  time  of  the  first 
payment,  upon  the  most  shadowy  evidence  of  such  annulment — ^upon 
no  clear  evidence,  indeed,  of  any  single  fact  on  which  to  raise  the 
slightest  presumption  that  such  annulment  had  ever  taken  place. 

True,  an  eflFort  is  made  to  escape  from  this  dilemma  by  a  sort  of 
plea  of  offset,  that  as  the  United  States  committed  an  error  in  per- 
mitting secondary  evidence,  the  claimants  ought  to  be  permitted  to 
recover  without  any  evidence  at  all  but  merely  on  their  own  statement 

This  is,  in  substance,  the  ground  taken  in  the  brief,  where  it  says 
the  claimant  only  admits  that  the  copy  on  which  the  government  paid 
was  a  true  copy,  coupled  with  the  stoiement  that  the  assignment  teas 
null.  Who  asked  him  to  admit  anything  about  it?  If  he  had  chosen 
to  bring  us  into  court,  and  put  us  to  the  proof  to  show  payment  of 
the  money,  if  we  could  not  have  produced  the  original,  we  should 
have  offered  the  copy.  If  objected  to  and  ruled  out,  we  would  have 
shown  the  loss  of  the  original,  or  that  it  was  not  within  our  control,  and 
so  laid  the  foundation  for  letting  in  the  copy  to  prove  the  fact  that 
the  interest  was  assigned  to  the  man  whose  receipt  we  held.  This 
would  satisfy  the  strictest  rules  of  practice.  It  is  of  no  tnoment 
whether  there  was  any  power  of  attorney,  copy,  or  original  presented, 
or  receipt  taken  when  the  payment  was  made,  or  whether  the  proper 
basis  was  then  laid  for  the  admission  of  secondary  evidence  or  not. 
It  suffices  if  we  show  a  proper  receipt  and  power  at  the  trial,  and  a 
copy  would  then  be  admissible  if  we  had  not  then  in  our  possession  ojr 
contrcrl  the  original. 

But  if  we  had  to  depend  altogether  on  the  claimant's  admission, 
with  his  statement  annexed,  the  rule  does  not  require  that  the  siate- 
ment  annexed  shall  be  believed.  The  rule  requires  only  that  such 
statements  shall  also  be  admitted  in  evidence.  The  Court  is  only 
bound  to  hear  the  statement  of  fact  which  the  claimant  makes  in  such 
connexion,  and  is  not  bound  to  believe  it ;  and  is  still  less  bound  to 
adopt  the  legal  opinions  based  on  the  fact  so  stated. 

The  statement  of  fact,  touching  the  supposed  annulment  which 
accompanies  the  admission  that  the  copy  is  genuine,  is  merely  that 
Cazeau  died  in  posession  of  the  original  paper.  That  it  had  been 
actually  annulled  or  cancelled  is  not  stated  as  a  fact  by  the  claimant. 
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bat  is  merely  matter  of  inference  from  this  fact,  and  the  docnments 
and  papers  before  the  court 

Bui  oMumifig  cU  the  fads  alleged  to  he  proved,  the  daim  has  no  merU 

legally  or  equitaUy. 

The  claim,  witli  this  admission,  depends  upon  showing  that  money 
was  unlawfully  paid  out  of  the  treasury  to  one  whose  authority  to 
receive  it  was  shown  by  an  authentic  copy  of  a  sufficient  assignment. 
This  proposition  is  supposed  to  be  demonstrated  by  showing  that  such 
an  instrument  would  be  inadmissible  testimony  in  courts  of  justice.  If 
this  reasoning  be  conclusive,  it  may  be  demonstrated  that  there  never 
was  a  lawful  payment  at  the  treasury ;  for  in  no  case  is  the  evidence 
tequired  there  to  obtain  payment  the  same  required  in  courts  to 
t)btein  judgment ;  such  a  requirement  would  render  it  impracticable 
to  transact  the  business  of  the  government;  for,  in  addition  to  requir- 
ing in  all  cases  the  production  of  original  instruments,  such  instruments 
must  be  proved  by  the  subscribing  witnesses.  Thus,  in  the  case  before 
us,  if  the  original  instrument  had  been  produced,  it  could  have  been 
maintained  with  equal  reason  that  the  payment  was  illegal,  unless  the 
execution  of  the  instrument  had  been  proved  by  the  subscribing  wit- 
nesses, or  without  proof  of  the  identity  of  the  person,  Ac,  &c.  The 
certificate  of  the  counsel  would  prove  nothing  in  a  court  of  justice,  as 
there  is  no  law  authorizing  him  to  take  any  one's  acknowledgment  of 
a  deed ;  and  the  act  of  April  14,  1792,  vol.  1,  p.  254,  only  authorizes 
the  taking  of  protests  or  declarations  of  citizens  of  the  United  States, 
and  these  persons  were  not  citizens. 

There  being  no  statutory  law  regulating  the  evidence  upon  which 
such  payments  are  to  be  made,  and  the  reasoning  drawn  from  the 
requirements  Of  courts  at  trials  being  inapplicable  to  these  transac- 
tions of  business  in  the  department,  and  such  requirements,  in  fact, 
being  both  unusual  and  impossible,  there  can  be  no  pretence  for 
saying  that  the  payment  was  illegal  in  any  sense. 

But  it  may  be  said  that  there  was  no  statute  law  violated  by  the 
officers  in  making  the  payment  in  question,  and  admitted  that  neither 
the  government  nor  individuals  could  be  expected  to  conduct  their 
ordinary  business  on  the  rules  of  evidence  required  in  courts,  yet  that 
neither  the  government  nor  individuals  were  required  to  be  expressly 
notified  that  an  agent  has  been  superseded,  or  that  an  assignment  has 
been  invalidated,  if  any  circumstances  are  made  known  to  the  paying 
party  which  would  put  a  man  of  ordinary  prudence  on  his  guard,  and 
induce  inquiry  in  the  proper  quarter  as  to  the  real  state  of  the  busi- 
ness between  the  claimants. 

Was  there,  then,  anything  in  the  circumstances  of  this  case  to  put 
a  careful  officer  on  his  guard,  or  from  which  it  could  be  inferred  that 
there  was  anything  wrong,  or  notice  be  implied  not  to  pay  the  three- 
fourths  over  to  the  agent  of  Corbeaux? 

Stewart,  to  whom  the  money  was  paid,  it  seems,  had  been  chan- 
cellor in  the  consulate  at  London  under  Colonel  Aspinwall,  and,  as 
Aspinwall  testifies,  had  borne  an  uninpeached  character,  and  he  ex- 
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pressed  great  surprise  when  he  was  afterwards  told  thai  he  had  acted 
dishonestly. 

He  presented  as  his  authority  a  copy  of  an  instrument  acknowledged 
before  the  consul  at  Paris.  It  was  but  a  copy,  it  is  true,  but  it  was 
a  copy  certified  by  the  consul,  who  at  the  same  time  certified  that  the 
original  remained  on  deposit  in  his  office. 

In  the  absence  of  any  statutory  rule  requiring  the  production  of  the 
original  paper,  is  there  any  reason  to  distinguish  between  the  credit 
to  be  given  to  a  paper  which  you  are  convinced  is  a  faithful  copy  and 
the  original  ?  It  is  true  that  there  is  another  link  in  the  chain  of  proof, 
and  therefore,  philosophically  speaking,  the  evidence  is  weaker.  But 
in  a  case  like  this,  where  a  paper  is  produced  as  a  voucher  against  the 
government,  and  it  is  certified  to  be  a  copy  by  one  of  its  own  officers  of 
an  original  deposited  in  his  office,  and  so  is,  in  fact,  in  the  possession 
of  the  government,  would  there  be  actually  any  appreciable  difierence 
between  the  effect  produced  on  the  mind  by  a  cppy  so  authenticated 
and  by  the  original?  Practically,  there  would  be  no  difference  ;  and 
this  is  so  true  that  in  many  of  the  States — ;in  Missouri,  for  instance — 
the  common  law  rule  requiring  the  production  of  the  original  is  aban- 
doned in  the  case  of  recorded  instruments,  certified  copies  from  the 
record  being  admissible  in  evidence  with  like  effect  as  originals.  And 
what  reason  is  there  for  requiring  the  observance  of  the  common  law 
rule  in  the  Treasury  Department,  in  preference  to  the  Missouri  rule  ? 
One  is  just  as  obligatory  on  it  as  the  other,  as  law.  Both  are  open  to 
selection- by  the  officers,  as  convenience  and  reason  shall  recommend 
them. 

Under  such  circumstances,  if  under  any,  the  officers  would  be 
justified  in  paying  to  an  assignee. 

Nor  is  the  fact  that  eight  or  nine  years  elapsed  before  the  passage 
of  the  law,  after  the  copy  was  obtained,  a  fact  suggestive  of  suspicion. 
The  natural  and  legal  presumption  would  be,  that  the  original 
continued  on  deposit  with  the  consul,  and  that  the  assignment  was 
unquestioned,  unless  those  who  were  interested  to  question  it  made 
known  their  objections. 

The  fact  that  Stewart  did  not  move  in  the  matter  at  all  before  Con- 
gress till  the  session  of  1816-'  17  would  not  be  noticed  at  the  treasury ; 
nor  the  character  of  the  testimony,  or  representations  used  by  him 
before  Congress  to  obtain  the  passage  of  the  act.  These  might  be 
important  if  the  present  claimants  proposed  to  set  aside  the  act  ^  but 
as  they  are  not  solicitous  for  that,  but  propose  only  to  draw  in  question 
the  action  under  it,  the  testimony  used  in  procuring  the  act,  and  the 
time  and  manner  at  which  it  was  procured,  are  not  of  any  moment 
here. 

But  if  the  attention  of  the  officers  had  been  drawn  to  the  delay  of 
Corbeaux  in  thus  acting  on  his  assignment,  any  presumption  against 
its  validity,  arising  from  his  failure  to  present  the  claim  sooner, 
would  be  rebutted  by  the  fact  that  no  one  else  appeared  to  assert  any 
right  to' it  till  many  months  after  the  passage  of  the  act  and  payment 
of  the  money  under  it. 

Laches  are  not  imputable  to  the  officers  of  the  government,  9  Wheat. 
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720.  In  this  matter  these  claimants,  it  appears  by  Cazean's  letter, 
neglected  him,  and  the  claim,  too,  while  it  was  his,  and  until  Stewart 
had  been  Buccessfol  with  it.  He  says,  in  the  letter  of  November  30, 
1808,  that  he  had  not  heard  from  any  of  them  in  three  years ;  that 
Charles  had  advanced  him  nothing;  that  in  his  poverty  and  sickness 
he  had  to  depend  on  strangers,  and  that  he  was  forced  to  get  strangers 
to  attend  te  his  afiiairs  ;  nor  was  this  because  they  were  not  persons 
capable  of  looking  after  such  things,  as  is  manifest  from  the  fact  that 
some  of  them  are  merchants  and  business  men,  (see  Gazeau's  letter,) 
and  from  the  diligence  and  success  with  which  they  have  had  them 
attended  to  since. 

M.  BLAIE. 


APPENDIX.— No.  1. 
Statement  of  proceedings  on  Cazeau^s  daim^  and  their  several  dates. 

17S3. — A  conmiittee  report  favorably  on  the  claim. 

Feb.  6,  1783. — ^Beport  referred  to  the  superintendent  of  finance 
**to  teke  order. ^' 

•    Jan.  26,  1784. — ^A  committee  report  favorably,  and  propose  seven 
resolutions. 

March  4,  1784. — ^The  above  assigned  for  consideration  on  the  18th. 

March  18,  1784. — ^The  report  and  resolutions  passed. 

April  1,  1784. — ^The  Auditor  makes  his  report  to  the  Comptroller, 
stating  that  no  proof  is  o£fered  to  support  the  account. 

April  8,  1784. — ^The  Comptroller  adopts  the  views  of  the  Auditor, 
and  enlarges  on  them  in  a  letter  to  the  superintendent  of  finance. 

April  13,  1784. — ^The  superintendent  concurs  in  the  views  of  these 
officers,  and  transmits  their  reports  to  Congress. 

May  6,  1785. — ^A  committee  of  Congress  recommend  a  repeal  of 
the  resolves  of  18th  March,  1784,  which  is  referred  to  the  board  of 
treasury. 

June,  1785. — ^The  resolution  passes  directing  the  commissioners  for 
setUing  accounts  of  the  State  of  New  York  with  the  United  States 
to  examine  the  accounts  of  such  Canadian  refugees  as  have  furnished 
the  late  armies  with  any  sort  of  supplies,  and  report  thereon  to 
Congress. 

July  27,  1785. — ^William  Barber  reports  to  Congress  his  settlement 
of  Cazeau's  claim  under  this  resolve. 

August  29,  1785. — ^The  board  of  treasury  report,  repealing  the 
resolutions  of  18th  March,  1784,  excepting  that  relating  to  expresses. 

Feb.  2,  1786. — The  repealing  resolution  passed,  according  to  the 
report  of  the  treasury  board, 
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April  24. 
'Deab  Sir  :  Bnclosed  you  will  find  a  translation  of  Cazeau's  letter 
and  the  receipt  attached  to  it,  and  the  originals. 
Yotirs,  Ac,  ftc, 

J.  C.  PICKETT. 
M.  Blaib,  Usq. 

Paris,  Ifovember  50,  1808. 

I  have  not  heard  anything  from  you,  my  dear  children,  for  three 
years.  What  are  you  thinking  about?  Both  your  duty  and  your  in- 
terests require  that  you  should  watch  more  carefully  over  my  life.  I 
have  not  yet  finished  my  business.  During  |iine  years  that  Charles 
has  been  acting  as  my  agent  and  attorney,  he .  has  advanced  nothing, 
and  I  am  obliged  to  have  recourse  to  strangers  to  superintend  my 
affairs.  Consequently,  I  have  authorized  General  Mason,  of  George- 
town, to  attend  to  the  adjustment  of  my  claims  before  Congress, 
which  do  not  amount  to  less  than  three  millions  of  dollars,  with 
interest  on  the  whole.  And  with  the  view  of  hastening  an  adjust- 
ment, I  have  empowered  *Mon8.  Orthling — ^rue  de  la  Magdelene, 
Fauxbourg  Honore,  No.  14 — to  attend  to  my  affairs.  He  will  make 
all  the  necessary  advances.  He  has  great  resources  of  fortune,  and 
others  that  I  do  not  (cannot)  name.  I  wish  him  to  make  me  an  ad- 
vance of  money,  but  I  do  not  know  whether  he  will  do  so  until  he 
gets  my  power  of  attorney.  Just  now,  upon  my  recovery  from  a  very 
dangerous  illness,  which  has  lasted  nearly  t^o  years,  I  find  myself  in 
very  straitened  circumstances.  I  have  had  intermittent  fever,  jaundice, 
€uid  dropsy  for  eighteen  months,  and  had  become  so  weak  that  it  was 
necessary  to  have  two  persons  constantly  with  me,  and  they  never 
abandoned  me.  It  was  not  so,  however,  with  the  physicians.  Two 
of  them  deserted  me,  and  the  third  has  cured  me.  I  owe  a  large 
compensation  to  those  who  have  attended  me  and  have  made  the 
advances  I  needed. 

At  present  I  am  tolerably  well,  but  it  is  important  that  I  should 
take  good  care  of  myself.  I  think  of  going  to  the  country  next  spring 
for  a  ch€tnge  of  air. 

.  A  year  ago  I  gave  a  power  of  attorney  to  a  certain  Francis  Corbeaux. 
fie  wrote  it  himself,  and  in  such  a  way  that  he  has  got  possession  of 
three-fourths  of  my  fortune,  by  practicing  a  deception  on  me.  Judg- 
ing him  by  his  actions,  I  believe  him  to  be  one  of  the  worst  and  most 
dangerous  men  in  Paris.  I  have  brought  him  befote  the  criminal 
court.  The  case  has  not  yet  been  decided.  My  witnesses  will  be 
examined  whenever  they  shall  be  required  to  be.     He  makes  it  ap- 

J»ear  that  he  has  paid  me  1, 200, 000  francs,  although  I  have  not  received 
rom  him  a  single  sou, which  lean  prove  ;  and  the  consequence  will  be, 

o  likewUe  Fraads. 
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that  my  authority  to  him  will  be  annnlled,  and  he  will  be  condemned 
to  the  galleys.     I  will  inform  yon  of  what  takes  place. 

How  are  my  dear  grandchildren?  Let  me  hear  from  them,  and 
what  progress  they  are  making  in  their  edaoation.  And,  as  regards 
those  engaged  in  commerce,  I  regret  that  it  has  not  been  in  my  pow«r 
sooner  to  assist  them.  I  do  not  know  the  names  of  Gazean'  s  children^ 
hnt  tbey  are  equally  dear  to  me.  It  wonld  be  a  great  happiness  for 
me  if  I  could  have  the  pleasure  of  seeipg  them.  Embraee  them  all 
for  me. 

Give  me  some  news  of  our  friends  on  the  river  St.  Pierre  and ^ 

[Some  of  the  words  b^ing  hidden  by  the  wafer,  the  rest  of  the  sentence 
cannot  well  be  made  out.  It  is  of  na  consequence,  however,  being 
merely  inquiries  about  friends.] 

May  you  all  enjoy  health  and  prosperity.  I  am  and  will  ever  be 
your  tender  and  affectionate  father.     I  embrace  you. 

PR'S  CAZEAU. 

Let  me  hear  from  you  all  in  a  letter. 

Address — Eue  de  Verneuil,  No.  21,  Fauxbourg  St.  Gtermain. 


Trcmdation  of  the  paper  attached  to  M.   Caaeau'a  letter. 

I  have  received  of  Monsieur  Oazeau  the  sum  of  thirteen  francs  49 
centimes,  ($2  65,)  for  the  following  instruments  (actes)  prepared  at 
his  request,  to  wit :  the  Ist,  containing  a  revocation  of  the  power  of 
attorney  executed  by  him  to  Mr.  Corbeaux,  the  19th  of  April,  1808  j 
2d,  the  denunciation  of  the  latter  to  the  notary,  dated  the  22d  of  the 
same  month  ;  and,  3d,  a  citation  to  M.  Corbeaux,  dated  the  2d  of  the 
May  following,  by  virtue  of  which  I  authorize  and  request  Monsieur 
Lebon,  advocate,  to  whom  I  have  passed  these  instruments,  on  the 
26th  of  July  last,  with  a  copy  of  the  power  of  feittorney  executed  by 
Mr.  Gazeau  to  Corbeaux— that  he  (M.  Lebon)  will  be  pleased  to  have 
them  delivered  to  the  doorkeeper  of  the  prefect.  At  raris,  this  26th 
of  January,  1809. 

MRE.  THILLfi. 

The  letter  is  addressed  to  Madame  John  Reeves,  merchant,  Paux- 
bourg  St.  Lawrence,  Montreal,  Canada,  via  New  York. 
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09  BEABOmiBNT  OF  THE  PETFnON  OF  THE  BEPBESENTATHrBS  OF  FBAKGIB 

CAZBAU,  DECEASED. 

3rt^  of  United  States  SoUcUor. 

The  claim  is  that  the  deceased  was  defrauded  of  his  rights  againat 
the  government  bj  one  Corbeaux,  to  whom  three-fourths  of  it  was  aa- 
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signed,  bnt  thitt  the  assignment  was  cancelled  before  the  money  was 
paid  by  the  government,  although  without  any  notice  that  such  can- 
cellation had  taken  place ;  but  as  the  government  paid  on  a  copy  of 
the  assignment,  there  was  an  irregularity  for  which  the  government 
should  be  deemed  to  have  had  notice  of  the  cancellation. 

Now,  if  we  assume,  for  the  sake  of  argument,  the  fact,  of  which  there 
is  not  a  tittle  of  proof,  that  such  cancellation  took  place,  and,  2d,  that 
the  payment  on  a  copy  was  in  itself  an  irregularity,  there  is  not  the 
least  logical  connexion  between  the  premises  and  the  conclusion  sought 
to  be  drawn  from  them.  No  laches  can  be  imputed  to  the  public. 
4  Mass.,  622;  3  Serg.  A  R.,  291 ;  4  Henn  &  M.,  57 ;  1  Penn.  R.,  476. 


Jacob  Biomlow,  Adic'b  op  Francis  Cazbau,  vs.  The  Unitbd  States. 

Judge  Blackford's  opinion. 

The  following  appears  to  be  the  history  of  this  case : 
The  intestate,  Francis  Cazeau,  had  certain  claims  against  the  United 
States,  which  accrued  during  the  war  of  the  revolution.  On  the  30th 
of  November,  1807,  at  the  city  of  Paris,  the  following  agreement 
respecting  said  claims  was  entered  into  between  said  Cazeau  emd  one 
Francis  Corbeaux: 

* '  Whereas  Francis  Cazeau,  formerly  of  the  city  of  Montreal,  in  the 
province  of  Canada,  merchant,  now  of  the  city  of  Paris,  hath  just 
and  considerable  claims  upon  and  against  the  government  of  the 
United  States  of  America,  which  claims  consist  of  the  following  items, 
to  wit:  First,  the  amount  of  supplies  for  the  American  army  and 
other  disbursements  stated  in  a  certain  account  settled  and  approved 
by  William  Barber,  esq.,  the  commissioner  appointed  on  the  part  of 
Congress,  as  appears  by  his  report  thereon  bearing  date  the  twenty- 
seventh  day  of  July,  in  the  year  one  thousand  seven  hundred  and 
eighty-five*  Secondly,  for  moneys  actually  advanced  during  the 
seven  years  of  the  independence  war,  from  the  year  one  thousand 
seven  hundred  and  seventy -five  to  the  year  one  thousand  seven  hun- 
dred and  eighty-two,  inclusively,  which  advances  were  by  the  said 
Francis  Cazeau  made  in  his  capacity  as  a  political  and  secret  agent, 
appointed  and  authorized  by  the  American  and  French  governments. 
Thirdly,  for  losses  which  the  said  Francis  Cazeau  did  actually  sustain, 
both  by  the  confiscating  and  plundering  of  his  estate,  effects,  and 
other  property,  by  the  British,  in  consequence  of  the  active  part  he 
had  taken  in  the  political  affairs  of  the  United  States  during  the 
independence  war ;  which  he  did  at  the  pressing  solicitation  of  the 
American  and  French  governments,  and  under  the  solemn  promise 
that  said  governments  would  fully  compensate  and  indemnify  him, 
the  said  Francis  Cazeau,  for  the  loss  of  the  property  alluded  to. 
Fourthly,  for  an  indemnity  due  to  the  said  Francis  Cazeau,  on  ac- 
count of  the  utter  dissolution  and  ruin  of  his  commercial  establish- 
ments and  very  extensive  line  of  business  and  industry,  this  loss  be- 
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ing  alao  the  result  of  the  said  Francis'  proscription  by  the  British 

fDvernment,  owing  to  the  services  he  had  rendered  to  the  United  States, 
ifthly,  the  said  Francis  Gazeau's  pay  as  a  commissioned  colonel  in 
the  American  army  during  seven  years,  to  which  must  be  added 
both  the  allowance  of  five  years'  pension  and  the  grant  of  lands  made 
by  law  to  officers  of  the  said  rank.  Sixthly,  the  amoimt  of  the  un- 
avoidable expense  which  the  said  Francis  Cazeau  hath,  during  these 
four  and  twenty  years  past,  been  put  to  in  the  la¥rful  though  hitherto 
imsuccessfnl  prosecution  of  his  just  claims  upon  the  government  of 
the  United  States.  Seventhly,  the  amount  of  interest  upon  the 
advances  above  mentioned  and  other  sums  withheld  from  him  by  the 
8aid  government,  which  interest  is  calculated  from  the  day  the  above 
items  became  due,  respectively,  down  to  the  thirty -first  day  of 
December  next,  and  at  the  rate  of  six  per  centum  per  annUm,  being 
the  legal  rate  in  the  United  States ;  the  ^hole  of  which  items  amount 
to  the  sum  of  two  millions  eight  hundred  and  one  thousand  two 
hundred  and  fiily-one  dollars  forty  eight  cents,  lawful  money  of  the 
United  States  of  America ;  equal  to  fifteen  millions  one  hundred 
and  twenty-six  thousand  seven  hundred  and  fifty-eight  livres  tour- 
nois,  or  to  fourteen  millions  nine  hundred  and  forty  thousand  seven 
francs  and  ninety  centimes,  the  present  money  of  France ;  as  will 
more  fully  appear  by  a  certain  schedule,  being  a  detailed  statement 
and  account  of  the  said  claims,  certified,  sworn  to,  and  subscribed, 
on  the  day  of  the  date  hereof,  by  the  said  Francis  Cazeau ;  and 
whereas  the  said  Francis  Cazeau  did  never,  either  by  himself  or  by 
any  one  acting  for  him,  or  imder  his  authorization,  receive  either 
from  the  government  of  France  or  from  that  of  America,  any  kind  of 
payment  or  satisfaction  whatever,  so  that  he  remains  to  this  day  a 
lawful  creditor  of  the  government  of  the  United  States  to  the  above 
mentioned  full  amount  of  two  millions  eight  hundred  and  one  thou- 
sand two  hundred  and  fifty-one  dollars  forty-eight  cents,  including 
the  interest  up  to  the  close  of  the  present  year,  as  aforesaid  ;  and 
whereas,  by  the  last  accounts  the  said  Francis  has  received  upon  that 
subject,  it  appears  that  the  Congress  of  the  United  States  did,  on  or 
about  the  ninth  of  April,  in  the  year  one  thousand  eight  hundred 
and  two,  come  to  a  resolution,  the  purport  of  which  was  to  adjourn 
the  claim  of  the  said  Francis,  relative  to  the  said  demands,  unto  the 
third  Monday  in  the  month  of  November  then  ensuing,  for  further 
consideration ;  since  which  information  the  said  Francis,  owing,  with- 
out doubt,  to  the  difficulties  of  the  maritime  war,  has  heard  no  more 
about  his  claims  aforesaid ;  and  whereas  the  said  Francis'  unfavorable 
circumstances  make  it  a  material  object  for  him  to  have  so  valuable 
and  just  a  claim  properly  managed  and  attended  to,  and  inasmuch  as 
his  old  age  and  bad  state  of  health  make  it  impracticable  for  him  to 
attend  personally  to  the  same  :  Now,  this  agreement,  indented  of  two 
parts,  made  and  concluded  between  the  said  Francis  Cazeau  on  the 
one  part,  and  Francis  Corbeaux,  junior,  of  the  city  of  Paris,  gentleman, 
on  the  other  part,  witnesseth,  that  for  and  in  consideration  of  the 
unm  of  one  million  and  two  hundred  thousand  francs  unto  him,  the 
said  Francis  Cazeau,  well  and  truly  in  hand  paid  by  the  said  Francis 
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Corbeaux,  junior,  previous  to  ahd  before  the  sealing  and  delivering 
of  these  presents,  the  receipt  whereof  the  said  Francis  Cazeau  doth 
hereby  acknowledge,  and  thereof  and  therefrom  doth  acquit  and  dis- 
charge the  said  Francis  Gorbeaux,  junior,  his  heirs,  executors,  admin- 
istrators,  and  assigns,  and  every  one  of  them,  by  these  presents,  as 
well  as  from  various  other  good  causes  and  reasons  him,  Francis  Ca- 
zeau, thereunto  moving,  he,  the  said  Francis  Cazeau,  hath  conveyed, 
sold,  bargained^  set  over,  and  assigned,  as  he  doth  hereby  convey, 
sell,  bargain,  set  over,  and  €issign  unto  the  said  Francis  Corbeaux, 
junior,  his  heirs,  executors,  administrators,  or  assigns  forever,  thres 
full  quarter  parts  of  the  whole  of  the  above  recited  claims  or  demandt 
upon  the  said  government  of  the  United  States  of  America,  amounting, 
as  aforesaid,  to  the  whole  sum  of  twt)  millions  eight  hundred  and 
one  thoilsand  two  hundred  and  fifty -one  dollars,  forty-eight  cents, 
the  interest  thereon  up  to  the  close  of  the  present  year  being  therein 
included,  and  generally,  three  fiill  quarter  parts  of  aU  and  every 
the  right,  title,  interest,  use,  possession,  claim,  and  demand,  what- 
soever, which  he,  the  said  Francis  Cazeau,  now  hath,  or  may  or  in 
anywise  ought  to  have,  of,  in,  or  unto  or  for  the  above  recited  demands 
or  claims  upon  or  against  the  said  government  of  the  United  States  of 
America,  their  officers,  citizens,  and  territories  ;  the  meaning  and  in- 
tention of  the  said  Francis  Cazeau  being  hereby  to  assign,  convey, 
and  set  over,  unto  the  said  Francis  Corbeaux,  junior,  his  heirs,  execu- 
tors, administrators,  and  assigns,  three  full  quarter  parta  of  all  claims 
and  demands  he,  the  said  Francis  Cazeau,  may  or  ought  to  have  upon 
and  against  the  United  States  of  America,  or  of  what  may  be  re- 
covered thereon,  now  excepted  and  reserved  ;  to  have  and  to  hold 
the  said  three  full  quarter  parts,  together  with  the  interest  that  may 
accrue  thereon,  and  everything  incident  thereto,  unto  the  said  Francis 
Corbeaux,  junior,  his  heirs,  executors,  administrators,  and  assigns  for^ 
ever,  as  their  lawful  due  and  property,  and  for  their  sole  use  and 
benefit ;  and  it  is  fiirther  agreed  between  the  parties  to  these  presents, 
that  the  said  three  full  quarter  parts  so  conveyed  and  assigned  shall 
be  so  understood  as  to  be  three  quarter  part«  of  what  may  be  recovered 
from  the  said  government  of  the  United  States  of  America,  be  the 
same  more  or  less  than  the  three  quarters  of  the  above-mentioned 
sum  of  two  millions  eight  hundred  and  one  thousand  two  hundred 
and  fifty-one  dollars  forty -eight  cents  ;  the  stating  of  said  sum  being 
intended  only  as  an  estimate,  and  not  to  operate  against  either  of  the 
parties,  so  that  none  shsdl  have  any  kind  of  recourse  or  remedy  against 
the  other,  should  the  full  amount  recovered  be  more  or  less  than 
the  stated  sum  of  two  millions  eight  hundred  and  one  thousand  two 
hnndred  and  fifty  ^one  dollars  forty -eight  cents,  or  should  nothing 
be  recovered  at  all,  the  true  intent  and  meaning  of  these  presents 
being  that  the  said  Francis  Corbeaux,  junior,  his  heirs,  executors, 
administrators,  and  assigns,  shall  be  entitled  to  or  receive  only  three 
full  quarter  parts  of  what  shall  be  recovered  from  the  government 
aforesaid;  and  it  is  further  agreed  between  the  parties,  that  the' 
better  to  insure  the  settlement  and  recovery  of  said  claims,  the  said 
JF^Ancia  Corbeaux,  junior^  shall  be  AiUy  and  irrevocably  empowered' 
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to  act  both  in  his  own  behalf,  and  in  behalf  of  the  said  Francis  Cazean, 
his  heirs,  executors,  administrators,  and  assigns;  wherefore  he,  the 
said  Francis  Cazean,  for  himself,  his  heirs,  executors,  administrators 
and  assigns,  hath  made,  constituted,  and  appointed,  as  he  doth  hereby 
make,  constitute,  and  appoint,  the.  said  Francis  Gorbeaux,  junior,  his 
heirs,  executors,  administratcu's,  and  assigns,  to  be. his  true  attorney  or 
attorneys,  irrevocable  as  far  as  regiords  the  three  quarter  parts  hereby 
assigned  for  him,  the  said  Francis  Gazeau,  for  his  use  and  benefit,  in 
his  name  and  behalf,  as  far  as  regards  the  one  quarter  part  of  said 
claims  not  assigned  and  conveyed  by  these. presents,  and  as  to  what 
r^ards  the  said  three  full  quarter  pcurta  presently  assigned  and  con- 
veyed,  for  the  proper  use  and  benefit  of  himself,  the.  sud  Francis- 
Corbeaux,  junior,  his  heirs,  executors,  administrators,  and  assigns,  to 
ask,  demand,  sue  for,  and  by  all  lawful  ways  and  means  recover  and 
receive,  of  and  from  the  United  States  of  America,  their  government 
a^d  officers,  of  and  from  whomsoever  it  may  appertain,  all  such  sum 
or  sums  of  noioney  or  other  effects  of  any  nature  whatsoever,  as  may 
be  due,  owing,  payable,  detained  from  or  belonging  to  the  said  Francis 
Cazeau,  for  the  whole  or  any  of  the  above  recited  reasons  and  mo- 
tives ;  and  to  that  end,  with  whomsoever  it  doth,  shall  or  may  con- 
cern, to  account  and  to  view,  state,  setUe  and  adjust  all  and  every 
account  and  accounts  respecting  the  premises,  and  the  balance  or 
balances  to  receive,  and  upon  the  recovery  and  reeeipt  thereof,  in  due 
form  of  law  to  execute  and  deliver  requisite  and  sufficient  receipts, 
releases,  and  acquittances^  also  to  sell,  assign,  and  transfer  unto  any 
person  or  persons  the  whole  or  any  part  of  such  estates,  public  stocks, 
or  other  effects  as  may  be  given  in  payment  for  the  whole  or  for  part 
of  the  demands  aforesaid,  and  for  that  purpose  to  make,  seal,  and  exe- 
cute all  necessary  deeds^  conveyances,  acts  of  assignment  and  transfer, 
or  any  other  instruments  that  may  be  relative  thereto,  endorse  all 
notes  of  hand  and  bills  of  exchange  drawn  to  the  order  of  the  said 
Francis  Caa^au ;  also,  if  need  be,  to  appear  before  all  judges  and  jus- 
tices in  any  court  or  courts  of  law  or  equity,  or  other  competent  tri- 
bunal or  tribunals  whatsoever  and  wheresoever^  there  to  do,  say, 
pursue,  implead,  give  in  memc^ials  and  petitions,  arrest,  attach,  and 
prosecute,  as  occasion  shall  be  or  require  ;  also  to  compound,  compro- 
mise, conclude,  and  .agree  for  the  same  by  arbitration  or  otherwise,  as 
shall  be  thought  fit  and  most  beneficial,  with  power  also  of  substitution 
and  revocation,  and  generally  in  and  about  the  premises  to  do,  exe- 
cute, and  perform  all  and  whatsoever  shall  be  needful  and  requisite, 
u  fully,  absolutely  and  efiectually,  to  all  intents  and  purposes,  as  the  < 
said  Francis  Gazeau  might  or  could  do  by  being  personally  present, 
aud  to  have  done  the  same ;  hereby  allowing,  ratifying  and  confirm- 
ing all  and  whatsoever  shall  or  may  be  lawfully  done  by  virtue  hereof; 
aud  it  is  farther  agreed  by  and  between  the  parties  to  these  presents, 
that  in  case  the  payment  to  be  made  by  the  United  States  of  America 
should  take  place  partly  in  specie,  and  the  surplus  in  real  estates, 
stocks,  or  other  effects,  the  said  three  quarter  parts  hereby  assigned 
*nd  conveyed  shall  be  taken  proportionately  upon  every  article  or 
iki  gf  pajnnent  so  received,  so  that  tho  assignor  and  assignee  shell 
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therein  share  according  to  their  respective  interest  in  the  whole 
claim  or  demand  ;  and  inasmuch  as  the  joint  prosecution  of  said  re- 
spective interests  may  be  necessary  or  usefdl  to  the  recovering  of  the 
part  hereby  assigned,  it  is  further  agreed  between  the  said  parties 
that  in  case  the  said  Francis  Oazeau,  his  heirs,  executors,  administra- 
-tors,  or  assigns,  should  at  any  time  previous  to  the  settlement  and 
recovery  of  the  claims  alluded  to  revoke  or  annul  the  whole  or  part  of 
the  above  granted  powers  relative  to  his  interest  not  assigned  by  these 
presents,  then,  and  in  consideration  of  the  above,  the  said  Francis  Ca- 
zeau,  his  heirs,  executors,  administrators,  and  assigns  shall,  for  so 
doing,   forfeit  a  penalty  of  twenty  thousand  dollars,  money  of  the 
United  States,  to  the  said  Francis  Corbeaux,  junior,  his  heirs,  executors, 
administrators,  and  assigns,  to  be  by  them  levied  and  recovered  by 
way  of  execution  or  other  lawful  ways  ;  provided,  nevertheless,  that  in 
case  the  said  revocation  of  powers  should  take  place,  and  it  were  im- 
practicable for  the  said  Francis  Corbeaux,  junior,  to  prosecute  sepa- 
rately for  the  interest  hereby  assigned  unto  him,  so  as  to  have  the 
whole  claimed  and  recovered  by  the  said  Francis  Gazeau  or  those  acting 
under  him,  then  the  said  Francis  Gazeau,  his  heirs,  executors,  admin- 
istrators, or  assigns,  shall  be,  as  they  are  hereby,  held  and  bound 
unto  the  said  Francis  Gorbeaux,  junior,  his  heirs,  executors,  adminis- 
trators, or  assigns,  to  account  for  the  said  three  full  quarter  parts  here- 
by assigned  of  whatever  shall  or  may  be  recovered  upon  the  claims  and 
demands  aforesaid,  either  directly  or  indirectly,  in  the  same  kinds 
and  eflfects  proportionately  as  may  be  received,  which  three  quarter 
parts   the    said   Francis   Gazeau   hereby  binds   himself,    his   heirs, 
executors,  administrators,  and  assigns,  in  the  said  case,  to  pay  or 
cause  to  be  paid  on  demand  unto  the  said  Francis  Gorbeaux,  junior, 
his  heirs,  executors,  administrators,  and  assigns  ;  and  it  is  further 
agreed  between  the  parties  that  the  said  Francis  Gorbeaux,  junior, 
shall  alone  bear  the  whole  charges  and  expenses  relative   to  the 
joint  prosecution  of  said  claims,  so  that  the  said  Francis  Gazeau,  his 
heirs,  executors,  administrators,  and  assigns,  shall  be  entitled  to  and 
actually  receive  the  one  quarter  part  hereby  reserved  clear  of  all  the 
said  expenses  and  charges  ;  provided,  nevertheless,  and  it  is  hereby 
agreed  between  the  parties,  that  the  said  Francis  Gorbeaux,  junior, 
shall  have  it  in  his  power,  and  is  hereby  authorized,  in  order  to  effect 
said  prosecution,  to  employ  and  resort  to  such  means  as  he  may  think 
useful  and  proper,  none  excepted  or  reserved,  without  it  being  in  the 
said  Francis  Gazeau' s  power  to  prevent,  impede,  or  disapprove  of  the 
use  of  said  means  when  fairiy  resorted  to  or  employed,  whatever  the 
result  of  the  same,  contrary  to  the  said  Francis  Gorbeaux,  junior's, 
meaning  and  expectation,  might  be.     Finally,  it  is  hereby  averred  and 
declared  by  the  said  Francis  Gazeau,  that  he  hath,  either  by  himself 
or  by  any  other  person  or  persons  acting  under  him,  or  by  virtue  of 
his  authorization,  never  done,  suffered,  authorized,  or  attempted  any 
matter  of  act,  confession,  instrument,  or  proceeding  whatsoever,  by 
which  the  whole  or  any  part  of  the  abov«  mentioned  claims,  and  spe- 
cially the  share  thereof  hereby  assigned  and  conveyed,  might  be  im- 
peded, objected  to, rejected,  defeated, or  debarred;  and  the  said  Francis 
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Oaeeau  farther  coreiiants,  prosoises,  and  binds  himself^  his  heirs  execu- 
tors administrators,  and  assigns,  unto  the  said  Francis  Gorbeaux,  junior, 
his  heirs,  executors,  administrators,  and  assigns,  by  these  presents, 
that  neither  he  nor  they  nor  any  of  them  shall  ever  do,  suffer,  authorize, 
or  attempt  any  act  that  may  tend  to  the  same  effect. 

'*In  testimony  of  the  whole  of  which,  the  said  Francis  Gazeau  and 
Francis  Gorbeaux,  junior,  have  hereunto  interchangeably  affixed  their 
hands  and  seals,  in  the  city  of  Paris,  on  the  thirtieth  day  of  November, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seven. 
*'  Executed,  sealed,  and  delivered  in  the  presence  of  us, 

"SIM.  CARMIGHAEL, 
"N.  M.  DELAGRANGE, 
"  FBS.  GAZEAU,  [sbal.] 

"  FRAS.  GORBEAUX,  Jr.  [seal.]  " 

"Be  it  known  that  on  the  thirtieth  day  of  November,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  seven,  and  of  the 
American  Independence  the  thirty-second,  before  me.  Pulwar  Skip- 
with,  commercial  agent  of  the  United  States  of  America  at  Paris,  and 
agent  for  prize  causes,  personally  came  and  appeared  Franqis  Gazeau, 
formerly  of  the  qity  of  Montreal,  in  the  province  of  Canada,'  merchant, 
now  of  the  city  of  Paris,  and  Francis  Gorbeaux,  junior,  of  the  same 
city,  gentleman,  who  did  respectively  acknowledge  the  above  instru- 
ment to  be  their  free  act  and  deed,  and  severally  executed  it  as  such 
in  my  presence  and  that  of  the  above  written  witnesses. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  seal  of  office  at  Paris,  aforesaid,  on  the  day  and  year  first  above 
written. 

"FULWARSKIPWITH.     [seal.]" 

Immediately  after  the  execution  of  said  agreement,  and  on  the 
same  day,  the  parties  executed  another  agreement  as  follows  : 

"We,  the  undersigned,  Francis  Gazeau,  of  the  one  part,  and 
Francis  Gorbeaux,  junior,  of  the  other  part : 

"  In  pursuance  of  an  act,  under  private  signature,  passed  between 
us  this  day,  making  cession  and  trsmsfer,  by  the  said  Sieur  Gazeau, 
to  the  said  Sieur  Gorbeaux,  of  three-quarters  interest  in  the  credits 
and  claims  of  the  former  upon  the  government  of  the  United  States 
of  America ;  this  transfer  being  made  for  the  gross  purchase  money 
of  twelve  hundred  thousand  francs,  which  have  been  paid  to  the  said 
Sieur  Gazeau  by  the  said  Sieur  Gorbeaux ;  and,  furthermore,  under  the 
other  conditions  which  are  expressed  in  the  said  act. 

"To  the  end  that  all  difficulties  and  controversies  for  the  future 
may  be  prevented  whether  between  the  said  parties  or  between  one 
or  other  of  them  and  the  heirs  or  assigns  of  the  other ;  or  finally, 
between  the  heirs  or  assigns  of  the  one  and  the  other  party  re- 
spectively— difficulties  which  may  arise  from  a  false  interpretation  of 
their  contract,  or  of  some  one  of  its  clauses,  the  said  parties  have 
judged  it  proper  to  explain  more  particullkrly,  by  the  present  writing, 
their  will,  and  their  reciprocal  intentions,  and  consequently  they 
haye  agreed  further  as  follows  : 

Mis.  Doc-  190—3 
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V'lst.  It  is  expressly  agreed  that  in  no  possible  case,  nor  under 
any  pretext  whatsoever,  may  either  the  one  or  the  other  of  the 
parties  to  the  aforesaid  contract  claim  to  annul  it }  that  is  to  say, 
that,  on  the  one  hand,  whatever  may  be  the  event  or  the  success 
of  the  claims  of  the  Sieur  Gazeau  upon  the  government  of  the 
United  States,  or  whatever  may  be  the  incidental  circumstances 
which  may  supervene  relatively  to  this  object,  neither  the  Sieur  Cor- 
heaux  nor  his  heirs  or  assigns  may  claim  the  restitution  of  the  sum 
of  twelve  hundred  thousand  francs,  which  have  been  by  him  paid  to 
the  said  Sieur  Cazeau  for  the  price  of  the  cession  and  transfer  in  ques- 
tion, nor  of  any  part  of  that  sum.  The  whole  of  which  is  received 
from  this  moment  forever  and  definitively  by  the  said  Sieur  Cazeau, 
in  every  state  of  things  whatsoever.  And  that,  on  the  other  hand, 
the  three-quarters  interest  granted  and  transferred  by  the  Sieur  Ca- 
zeau to  the  Sieur  Corbeaux  in  the  aforesaid  credits  and  claims,  are 
equally  from  this  moment  and  forever  received  by  the  latter,  defini- 
tively, irrevocably,  and  likewise  in  every  state  of  things  whatsoever. 

**2d.  For  as  much  as  if  the  full  powers  conferred  by  the  said  Sieur 
Cazeau  upon  the  said  Sieur  Corbeaux,  to  the  eflFect  of  prosecuting  the 
liquidation  and  payment  of  the  credits  in  question,  should  fail  in  ful- 
filling their  object  from  any  cause  whatsoever,  which  may  be  attri- 
buted to  the  said  Sieur  Corbeaux,  injury  would  result  therefrom  to  the 
Sieur  Cazeau,  who  remains  proprietor  of  one-fourth  which  he  has  re- 
served to  himself  in  the  aforesaid  credits ;  and  as  this  injury  would  be 
so  much  the  greater,  as,  by  the  fourth  article  of  their  aforementioned 
contract,  the  Sieur  Cazeau  has  deprived  himself  of  the  faculty  of  revok- 
ing the  said  powers,  under  the  penalty  of  an  indemnity  of  20,000 
piasters,  it  is  further  expressly  agreed  between  the  parties,  that  in 
case  two  successive  sessions  of  the  Congress  of  the  United  States 
^counting  from  the  first  which  shall  be  opened  after  the  date  of  these 
present^)  shall  pass  away,  without  the  definitive  liquidation  of  the 
credits  and  claims  of  the  Sieur  Cazeau  having  been  pronounced  and 
concluded  by  the  diligence  which  the  said  Sieur  Corbeaux  has 
bound  himself  to  contribute  to  this  result  as  promptly  as  possible, 
Ihen  this  delay  having  fruitlessly  occurred,  the  Sieur  Cazeau  shall 
re-enter  upon  the  exercise  of  his  natural  rights,  and  may  revoke 
freely  and  at  all  times  the  powers  with  which  he  has  invested  the 
said  Sieur  Corbeaux ;  nor  shall  the  latter  or  his  heirs  or  assigns  ever 
recover  of  the  said  Sieur  Cazeau  the  stipulated  sum  of  2Q,000  piasters, 
nor  any  other  indemnity  whatsoever  for  what  cause. 

**3d.  To  the  end  that  the  intention  with  which  the  6th  article  of 
the  aforementioned  contract  was  stipulated  between  the  parties,  un- 
dersigned, may  be  better  explained,  it  is  further  expressly  agreed  be- 
tween them  that  the  Sieur  Corbeaux,  invested  with  universal  powers, 
shall  likewise  employ  them,  as  far  as  it  may  depend  on  him,  in  pro- 
curing that  the  government  of  the  United  States  shall  place  at  the 
disposition  of  the  Sieur  Francois  Cazeau,  directly  and  in  France, 
the  amount  of  the  one-fourth  interest  reserved  by  the  latter  in  the 
proceeds  of  his  total  credits  upon  the  said  governments 

''Done  in  triplicate,  whereof  one  copy  is  retained  by  the  Sieur 
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Cazeau,  and  the  two  others  by  the  Sieur  Corbeaux,  at  Paris,  the  30th 
of  November,  1807, 

**The  writing  above,  and  on  the  preceding  pages,  approved. 

**FRANCNIS  CAZEAU. 

•*  Valid  as  the  acceptance  of  transfer  of  three-fourths  interest  in 
the  credits  of  Mr.  Cazeau  upon  the  United  States. 

'^FRANCOIS  CORBEAUX,  Jr." 

On  the  20th  of  December,  1808,  some  person  (it  does  not  appear 
who)  obtained  from  Mr.  Warden,  then  American  consul  in  Paris,  a 
copy  of  Corbeaux' s  said  first  agreement  with  Cazeau  of  the  30th  of 
November,  1807.     The  consul's  certificate  to  the  copy  is  as  follows: 

^'I,  the  undersigned,  American  consul  and  agent  for  prize  causes 
at  Paris,  do  hereby  certify  that  the  above  instrument  of  writing  is  a 
true  and  faithful  copy  of  the  original,  executed  by  the  above-men- 
tioned individuals,  in  the  presence  of  the  witnesses  whose  names  are 
above  written,  and  in  that  of  my  predecessor,  Fulwar  Skip  with,  esq., 
as  attested  by  his  seal  and  signature ;  and  th^  said  original  instru- 
ment is  deposited  in  my  office,  and  was  there  registered  in  folio  1,  the 
20th  day  of  November,  1808.  In  testimony  whereof,  I  have  hereunto 
set  my  hand  and  seal  this  20th  of  December,  in  the  year  of  our  Lord 
above  written,  and  33d  year  of  American  Independence. 

•  *  DAVID  BAILIE  WARDEN. 

''Consulate  OP  THE  UNrrfin  States  op  America,  Paris. 

In  1816,  Corbeaux  executed  a  power  of  attorney  to  James  Grubhi 
with  power  of  substitution,  to  collect  the  said  claims  against  the 
United  States,  one-fourth  for  Cazeau,  and  three-fourths  for  Corbeaux^ 
and  Grubb  substituted  in  his  place  Josephus  B.  Stewart 

In  1817,  Stewart  petitioned  Congress  on  the  subject  of  said  claims,. 
and  Congress,  on  the  3d  of  March  of  that  year,  passed  the  following 
law: 

"^6  it  enacted,  dc.  That  the  sum  of  forty-two  thousand  seven 
hundred  and  thirty-seven  dollars  and  ninety -three  cents  be  paid,  out 
of  any  money  in  the  treasury  not  otherwise  appropriated,  to  the 
legal  representatives  of  Francis  Cazeau,  late  merchant  at  Montreal, 
or  to  his  or  their  assignee  or  attorney,  or  other  person  lawfully  en- 
titled to  receive  the  same,  in  full  compensation  for  all  claims  against 
the  United  States.''— (6  Stat,  at  Large,  191.) 

Immediately  after  the  passage  of  said  act,  that  is^  in  March,  1817, 
Stewart,  having  satisfied  the  Treasury  Department  that  said  Corbeaux 
had  a  right  to  receive  from  the  United  States  said  $42,737  93,  and 
that  he,  Stewart,  had  authority  from  Corbeaux  to  receive  the  same, 
the  Secretary  of  the  Treasury  caused  the  whole  of  said  appropriation 
to  be  paid  to  Stewart. 

Subsequently,  Congress  was  applied  to  on  behalf  of  the  heirs  of 
•aid  Cazeau  for  the  payment  to  them  of  said  $42,737  93,  on  thv» 
ground  that  the  Secretary  of  the  Treasury  had  improperly  paid  tlwU 
money,  in  1817,  to  the  attorney  in  fact  of  CorbMux,  when,  as  was 
alleged,  the  claims,  for  the  payment  of  which  the  appropriation  ia 
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that  year  was  made,  belonged  not  to  Gorbeaux  bat  to  the  heirs  of 
Cazeau. 

In  1836,  the  Solicitor  of  the  Treasury,  Mr.  Maxcy,  made  a  report 
to  the  Senate  in  favor  of  said  heirs  ;  but  the  Judiciary  Committee  of 
the  House  of  Bepresentatatives,  in  1844,  refused  to  concur  in  that 
report,  except  as  to  one-fourth  of  the  claims.  The  reason  of  the 
opinion  of  the  committee  will  appear  when  I  come  to  notice  the  effect 
of  Cazeau' 8  death  (which  occurred  in  1815)  on  the  aforesaid  deed  of 
assignment.  In  accordance  with  the  opinion  of  the  committee,  the 
following  act  of  Congress  was  passed  in  June,  1844 : 

^^Beit  enacted,  &c..  That  the  sum  of  twenty-seven  thousand  three 
hundred  and  fifty-two  dollars  and  thirty -two  cents  be  paid,  out  of  any 
money  in  the  treasury  not  otherwise  appropriated,  to  the  l^al  repre- 
sentatives of  Francis  Cazeau,  late  merchant  at  Montreal,  or  to  their 
legal  attorney,  or  other  person  lawfully  entitled  to  receive  the  same ; 
it  being  one-fourth  of  the  sum  appropriated  under  an  act  of  Congress 
approved  on  the  third  of  March,  one  thousand  eight  hundred  and 
seventeen,  with  interest  from  May,  one  thousand  eight  hundred  and 
eighteen.''— (6  Stat,  at  Large,  915.) 

That  sum  of  $27,252  32  was  paid  at  the  treasury,  in  1844,  to  the 
present  claimant,  Jacob  Bigelow,  who  acted  then  as  he  does  now  as 
the  administrator  of  Cazeau' s  estate. 

Mr.  Bigelow,  considering  that  Cazeau' s  estate  was  entitled  not  only 
to  the  one-fourth  of  the  appropriation  of  1817,  which  he  has  received, 
but  also  to  the  other  three-fourths,  now  applies  to  this  Court  for  an 
allowance  of  said  three-fourths  of  the  appropriation,  with  interest. 

The  question  as  to  the  validity  of  this  claim  against  the  United 
States,  I  shall  now  proceed  to  examine. 

The  objection  made  by  the  United  States  to  this  claim  is,  that  they 
paid  the  money  in  1817  to  said  Corbeaux's  attorney  ;  Corbeaux  being, 
at  the  time,  the  owner  of  the  claim. 

The  claimant  denies  that  Corbeaux  had  a  right  to  receive  the  money 
BO  paid. 

The  act  of  Congress  of  1817,  making  the  appropriation  of  $42, 737  9$ 
is  copied  into  this  opinion.  The  act  directs  the  money  to  be  paid 
**to  the  legal  representatives  of  Francis  Cazeau,  late  merchant  of  Mon- 
treal, or  to  his  or  their  assignee  or  attorney  or  other  person  entitled 
to  receive  the  same." 

The  two  agreements  of  the  30th  of  November,  1807,  between  Ca- 
zeau and  Corbeaux,  under  which  Corbeaux's  attorney  received  the 
money  from  the  treasury,  are  also  copied  into  this  opinion.  Their 
meaning,  taken  them  together,  as  they  must  be  taken,  is  as  follows : 

Cazeau,  in  conmderation  of  twelve  hundred  thousand  francs,  sold 
and  assigned  to  Corbeaux  all  his,  Cazeau' s,  interest  in  three-fourths 
of  said  claims,  and  empowered  Corbeaux  to  collect  the  same  for  his 
own  use.  Cazeau  retained  his  interest  in  the  remaining  one-fourth 
as  his  own  property,  empowering  Corbeaux  to  collect  that  one-fourth 
for  him,  Cazeau.  If  Cazeau  should  revoke  the  power  as  to  his  one- 
fourth,   he  was  to  forfeit  to  Corbeaux  a  penalty  of  $20,000,   unless 
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before  such  revocation,  two  sessions  of  Congress  had  passed  away 
without  a  settlement  of  the  claims. 

The  claimant  contends,  on  various  grounds,  that  Cazeau's  said  deed 
of  assignment  of  three-fourth  parts  of  said  claims  to  Corbeaux,  in  1807, 
was  not  binding  on  Cazeau's  heirs  in  1817,  when  the  money  now 
sued  for  was  paid  at  the  treasury  to  Corbeaux' s  attorney. 

It  is  contended,  in  the  first  place,  that  said  deed  of  assignment  was 
obtained  by  fraud.  There  is  no  proof  whatever  of  this  objection  ;  and 
if  there  were,  it  would  not  effect  the  case.  Fraud  does  not  render  a 
contract  void,  but  only  voidable  at  the  election  of  the  party  defrauded. 
(Per  Parke,  Baron,  in  Murray  w.  Mann ;  2  Welsh.,  Hurls.,  A  Gor- 
don, 538.) 

And  even  if  the  assignment  had  been  fraudently  obtained  by  Cor- 
beaux, there  is  no  evidence  that  the  Secretary  of  the  Treasury,  who 
paid  the  money  to  Corbeaux' s  attorney,  had  any  notice  of  the  fraud, 
and  that  is  of  itself  a  complete  answer  to  the  objection. 

It  is  further  objected,  that  previously  to  the  payment  at  the  trea- 
sury, in  1817,  to  Corbeaux' s  attorney,  of  the  $42,737  93,  Cazeauhad 
revoked  his  power  of  attorney  to  Corbeaux.  The  only  evidence  relied 
on  of  such  revocation  is  a  paper  having  the  signature  of  **Mre  Thille," 
which  paper  is  as  follows  : 

"I  have  received  of  Monsieur  Cazeau  the  sum  of  thirteen  francs 
49  centimes,  ($2  65,)  for  the  following  instruments  (actes)  prepared 
at  his  request,  to  wit :  The  first,  containing  a  revocation  of  the  power 
of  attorney  executed  by  him  to  Mr.  Corbeaux  the  19th  of  April,  1808  ; 
2d,  the  denunciation  of  the  latter  to  the  notary,  dated  the  22d  of  the 
same  month ;  and  3d,  a  citation  to  M.  Corbeaux,  dated  the  2d  of  the 
May  following,  by  virtue  of  which  I  authorize  and  request  Monsieur 
Lebon,  advocate,  to  whom  I  have  passed  these  instruments  on  the 
26th  of  July  last,  with  a  copy  of  the  power  of  attorney  executed  by 
Mr.  Cazeau  to  Corbeaux,  that  he  (M.  Lebon)  will  be  pleased  to  have 
them  delivered  to  the  door-keeper  of  the  perfect.  At  Paris,  this 
26th  of  January,  1809. 

•*MRE  THILLE." 

This  paper  of  Thille's  is  attached  to  a  letter  of  Cazeau' s  of  the 
30th  of  November,  1808,  to  his  children,  and  is  a  mere  receipt  to  Ca- 
zeau for  a  trifling  fee  for  preparing,  among  other  papers,  a  revoca- 
tion of  a  power  of  attorney  from  Cazeau  to  Corbeaux  of  the  19th  of 
April,  1808.  This  receipt,  the  execution  of  which  is  not  proved, 
does  not  state  or  profess  to  state  that  the  revocation  mentioned  in  it 
had  been  executed  by  Cazeau.  Besides,  no  revocation  by  Cazeau 
could  affect  said  assignment  of  the  three-fourths  of  the  claims  as  will 
be  presently  shown. 

The  claimant  contends  that  the  power  of  attorney  was  to  continue 
only  during  the  two  next  sessions  of  Congress,  but  in  that  he  appears 
to  be  mistaken.  I  have  already  expressed  my  opinion  as  to  the  mean- 
ing of  the  deed  of  assignment  of  the  30th  of  November,  1807,  and 
of  the  explanatory  agreement  of  the  same  date.  I  consider  the  pro- 
per and  legal  construction  of  those  two  instruments,  on  this  point,  to 
be  as  before  stated,  namely,  that  in  case  Cazeau  should  revoke  the 
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power  as  to  his  one-fourth,  he  should  forfeit  $20,000,  unless,  be- 
fore such  revocation,  two  sessions  of  Congress  had  passed  away  with- 
out the  claims  being  settled.  The  reason  of  the  penalty  was,  no 
doubt,  this  :  Corbeaux  paid  a  large  sum,  $200,000,  for  the  three-fourths 
of  the  claims.  It  might  be  that  the  United  States  would  require  the 
whole  of  the  claims  to  be  settled  at  the  same  time,  and  with  one  per- 
son ;  and  it  might  therefore  prejudice  Corbeaux,  if  Cazeau  should  re- 
voke the  power  as  to  his,  Cazeau' s,  one-fourth;  hence  the  insertion 
of  the  penalty  of  $20, 000  in  case  of  such  revocation  ;  but,  at  the  same 
time,  should  the  then  next  two  sessions  of  Congress  pass  away  with- 
out a  settlement  of  the  claims,  Cazeau  took  care  to  provide  that  he 
might  revoke  the  power  as  to  his  own  one-fourth  without  incurring 
said  penalty. 

The  petition  alleges  that,  in  April,  1808,  Cazeau  instituted  criminal 
proceedings  against  Corbeaux,  in  consequence  of  which  the  said  assign- 
ment was  annulled.  But  there  is  no  evidence  whatever  of  the  annul- 
ment of  said  assignment.  Cazeau' s  said  letter  of  the  30th  of  Novem- 
ber, 1808,  to  his  children,  says  that  he  had  brought  Corbeaux  before 
the  criminal  court,  and  that  his  authority  to  him,  Corbeaux,  would  be 
annulled.  This  letter  of  Cazeau' s,  were  it  even  proved  to  be  genuine, 
would  not  be  admissible  evidence  in  this  suit  by  his  administrator. 
It  is  not  even  sworn  to.  But  this  letter,  itself,  expressly  alleges 
that  the  case,  whatever  it  was,  had  not  then  been  decided. 

The  claimant  produces  another  paper  to  show  said  criminal  pro- 
ceeding against  Corbeaux.     That  paper  is  as  follows  : 

*'In  the  year  1808,  on  the  1st  day  of  July,  at  the  request  of  M. 
Franfois  Corbeaux,  jr,  residing  in  Paris,  at  No.  19,  street  de  la  Sour- 
diere,  whose  domicil  is  fixed  by  his  choice  in  the  dw^elling-house  of 
the  undersigned  huissier,  [officer  of  justice,]  we,  the  undersigned, 
Simon  Deligneul,  huissier  audiencier  [officer  who  superintends  the 
arrangements  of  a  court]  of  the  court  of  appeal,  residing  in  Paris,  at 
No.  41,  street  and  division  des  Lombards,  commissioned  on  the  30th 
of  March  last,  did  signify  and  declare  to  M.  Franf  ois  Cazeau,  formerly 
a  merchant  at  Montreal,  in  Canada,  and  now,  as  it  appears  from  the 
summons  given  at  his  request,  on  the  2d  of  May  last,  to  the  said  Cor- 
beaux by  Matthew  Thille,  huissier,  dwelling  in  Paris,  at  No.  21,  street 
de  Verneuil,  where  we  proceeded,  and  being  there,  did  address  him 
in  person  to  the  following  effect : 

**That  the  said  Corbeaux,  although  he  does  not  mean  to  approve 
in  any  manner  whatsoever  the  said  summons,  nor  to  admit  the  ap- 
proval of  it  by  the  said  M.  Cazeau  himself,  as  there  does  not  appear 
to  have  been  any  authority  for  it  on  the  part  of  the  latter,  nor  the 
pretended  recall  of  the  power  given  by  him  previously  to  the  said 
Corbeaux  before  several  notaries,  and  drawn  up,  as  this  huissier  says, 
on  the  19th  of  April  last,  through  his  official  agency,  at  the  request 
of  the  said  Cazeau,  and  delivered  to  him,  the  said  Corbeaux  ;  but 
simply  to  prove  to  the  said  Cazeau  that  he  does  not  intend  to  appro- 
priate to  himself  nor  to  retain  his  papers  without  order  or  account,  as 
they  do  not  at  all  interest  the  said  Corbeaux,  but  concern  the  said 
Cazeau,  who  had  asked  the  said  Corbeaux  confidentially  and  volun- 


JACOB  BIGEXX>W.  89 

tarily  to  keep  them  at  his  house,  without  any  obligation  on  his  part 
to  answer  for  them  either  verbal  or  in  writing,  but  only  with  the 
persuasion  that  the  said  M.  Cazeau  might  withdraw  them  from  the 
domicil  of  the  said  Corbeaux,  in  which  he  had  placed  them  of  his  own 
accord. 

**That  the  said  M.  Corbeaux  now  really  offers  to  the  said  Cazeau 
sixteen  documents,  of  which  the  first,  dated  April  28,  1778,  contains 
an  acknowledgment  before  the  notaries  of  Quebec,  at  the  residence, 
Montreal,  for  the  sum  of  nine  thousand  livres,  by  M.  Fondre  Fran- 
fois  Odelin,  residing  at  La  Tortue,  in  the  parish  of  St.  Pierre,  near 
the  Prairie  de  la  Madelaine  ;  the  second  is  a  note  to  order,  in  form  of 
a  promise  under  private  signature,  dated  the  9th  of  October,  1776, 
and  signed  by  the  said  Odelin,  in  favor  of  the  said  Cazeau,  for  the 
sum  of  nine  thousand  livres  which  he  had  passed  to  the  order  of 
Messrs.  Watson,  who  had  transmitted  it  to  M.  Debray ;  the  third 
paper  is  a  notification  and  declaration  of  the  said  Debray,  holding  the 
order  of  the  said  Watson,  to  M.  Bagnolet  as  curaJteur  a  Vinterdiction 
[a  tutor  appointed  by  a  court  to  take  care  of  the  property  of  a  person 
insane  or  otherwise  incapable  of  managing  it  himselfj  of  the  said 
Odelin,  served  by  Poulain,  a  huissier,  at  Amiens,  on  the  18th  of 
January,  1778  ;  the  fourth  is  a  notification  of  the  said  acte  of  acknow- 
ledgment of  the  nine  thousand  livres  above  mentioned,  served  at  the 
request  of  the  said  Cazeau  on  the  10th  of  January,  1778,  by  the  said 
Poulain  on  the  said  Bagnolet,  in  his  character  of  curateur  a  Vinterdic- 
tion of  the  said  Odelin,  who  subscribed  the  same  acknowledgment,  as 
appears  from  the  said  paper. 

**The  other  twelve  documents  are  copies  of  petitions,  statements, 
and  notes,  interesting  only  to  the  said  Cazeau,  without  any  connexion 
whatever  with  the  said  Corbeaux,  and  of  no  use  to  M.  Cazeau,  except 
as  affording  information  in  proof  of  the  debt  in  question,  which  he 
may  recover.  Which  sixteen  papers  have  been  by  us  first  numbered 
and  marked  properly,  and  then  ne  variatured. 

**The  said  M.  Corbeaux  further  consents  that  the  documents  de- 
posited by  himself  and  M.  Cazeau  in  the  office  of  his  excellency  the 
minister  of  foreign  relations,  may  be  withdrawn  by  the  said  Cazeau 
within  any  period  which  he  may  consider  proper ;  it  being  under- 
stood, however,  that  this  consent  given  by  M.  Corbeaux  is  not  to 
injure  or  affect  him,  and  that  all  his  pretensions  and  rights  are  to 
remain  entirely  preserved.  He,  moreover,  declares  that  several 
other  papers  have  been  long  since  restored  by  him,  the  said  Cor- 
beaux, not  only  to  M.  Cazeau,  but  also  to  other  third  persons,  from 
whom  he  had  received  them  on  his  part ;  and  that  he  makes  express 
reservatiofa  of  all  his  rights  arising  from  the  agreements,  which  the 
said  Cazeau  and  Corbeaux  have  previously  entered  into ;  and  the 
latter  signed  this  paper  thus,  after  erasing  eighteen  words. 

**FRAS.   CORBEAUX,  Jr. 

•*  Which  offers  were  made  to  M.  Cazeau  who  was  at  the  same  time 
required  to  give  a  complete  and  satisfactory  discharge  ;  whereupon 
he  replied  that  he  woidd  not  accept  a  part  of  his  papers,   without 
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having  the  whole  as  he  demanded.  On  being  summoned  to  sign,  he 
said  that  he  would  sign  nothing,  which  answer  we  have  considered 
as  a  refusal  to  receive  the  said  documents,  which  had  been  offered  to 
him,  and  to  give  the  said  Gorbeaux  a  satisfactory  discharge  for  them. 
'*Ofall  which,  we  have  made  and  drawn  up  this  present  state- 
ment, of  which  the  said  M.  Gorbeaux  may  avail  himself  at  such  time 
and  place  as  he  may  consider  expedient ;  and  we  have  given  to  M. 
Gazeau  this  present  copy,  after  having  been  employed  double  time 
on  it,  for  which  the  whole  cost  is  twelve  francs. 

'*DELIGNEUL." 

This  paper,  signed  *'Deligneul,''  shows  that  the  proceeding  de- 
scribed by  him,  and  referred  to  in  Thille's  said  receipt,  resulted  in 
nothing  ;  and  Gazeau' s  said  letter  shows  that  several  months  after 
that  proceeding,  the  case,  whatever  it  was,  remained  undecided. 

There  is  nothing  but  those  two  papers  relied  on  by  the  claimant, 
to  show  the  alleged  criminal  proceeding  to  which  he  refers  ;  and  it 
is  plain  that,  were  those  papers  admissible  as  evidence,  they  would 
afford  no  ground  whatever  from  which  to  infer  that  the  assignment 
had  been  annulled.  Indeed,  the  claimant's  counsel,  in  their  brief, 
admit  that  no  such  annulment  has  been  proved.  Their  language  is 
as  follows:  '* Gazeau  did  proceed  against  Gorbeaux  criminally  ;  but, 
as  appears  from  the  record  of  that  proceeding  on  file,  there  could  be 
no  order  for  cancellation  of  the  instrument  in  a  criminal  proceeding, 
but  it  was  probably  surrendered  in  consequence  of  that  proceeding.'' 

It  is  further  objected  that,  at  the  time  of  the  payment  at  the  trea- 
sury to  Gorbeaux' s  attorney,  in  1817,  of  the  $42,737  93,  Gazeau  was 
dead,  and  that  his  death  had  revoked  his  power  of  attorney  to  Gor- 
beaux to  collect  the  aforesaid  claims. 

It  must  be  recollected  that  one-fourth  of  the  amount  of  the  claims, 
though  paid  by  the  treasury  to  Gorbeaux' s  attorney,  in  1817,  was  paid 
over  again  in  1844,  at  the  treasury,  to  the  present  claimant,  Bigelow, 
as  administrator  aiforesaid.  That  one-fourth  which  has  been  twice 
paid  by  the  United  States,  is  now  admitted  to  be  extinguished.  The 
present  claim  is  for  the  other  three-fourths,  which,  as  I  have  already 
stated,  was  regularly  and,  in  my  opinion,  bona  fide  assigned  in  1807 
by  Gazeau  to  Gorbeaux  for  a  valuable  consideration.  The  power  of 
attorney  contained  in  that  assignment  of  said  three-fourths  was  a 
power  coupled  with  an  interest,  and  was,  therefore,  not  revocably  by 
Gazeau  in  his  lifetime,  nor  wa«  it  revoked  by  his  death.  Judge 
Story's  language  on  the  subject  is  as  follows :  '*In  the  case  of  an 
authority  coupled  with  a  vested  interest  in  the  thing,  we  have  already 
seen  that  it  is  not  extinguished  by  the  death  of  the  principal,  for  the 
very  reason  that  it  can  still  be  executed  in  the  name  of  the  agent,  he 
having  the  vested  legal  or  equitable  title  in  the  thing,  which  he  can 
transfer  or  change  by  his  own  act  as  owner." — (Story  on  Agency, 
section  496.)  That  principle  applies  to  the  case  before  us.  Here, 
the  express  assignment  by  Gazeau  to  Gorbeaux  of  the  three-fourths, 
gave  the  latter  a  vested  interest  therein,  which  could  not  be  divested 
by  Gazeau  in  his  lifetime,  Aor  by  his  death.     The  truth  is,  the  power 
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of  attorne}^  as  to  the  three-fourths  now  sued  for,  was  inserted  in  the 
deed  of  assignment  from  abundance  of  caution.  That  assignment  of 
the  three-fourths  being  absolute,  required  no  power  of  attorney  to  aid 
it ;  and  the  power,  so  far  as  concerns  those  three-fourths,  is  mere 
surplusage. 

It  is  further  contended  that  the  deed  of  assignment  by  Cazeau  to 
Corbeaux  was  inoperative,  on  the  ground  that  such  claims  are  not  as- 
signable. But  it  is  clear,  that,  at  the  time  that  deed  was  executed, 
such  claims  against  the  government  were  assignable ;  and  the  Su- 
preme Court  9f  the  United  States  has  decided  them. to  be  so  over  and 
over  again.  In  a  very  late  decision,  the  court  speaks  as  follows : 
^  *  And  as  respects  the  validity  of  assignments  of  claims  like  the  one 
here  presented,  [an  unliquidated  claim  of  an  individual  against  the 
government  of  Mexico,]  no  question  can  be  raised  at  this  day,  as  such 
assignments  have  been  recognized  by  the  various  boards  of  commis- 
sioners, and  the  courts  of  justice,  for  many  years.'' — (Judson  vs.  Cor- 
coran, 17  Howard,  614.) 

Again:  The  act  of  Congress  of  1817,  allowing  the  $42,737  93, 
directs  to  whom  the  money  should  be  paid,  namely,  **  to  the  legal 
representatives  of  Francis  Cazeau,  late  merchant  at  Montreal,  or  to 
his  or  their  assignee,  or  attorney,  or  other  person,''  &c. — (6  Stat,  at 
Large,  191.) 

Cazeau  being  then  dead,  this  act  expressly  authorizes  the  payment 
to  any  person  to  whom  Cazeau,  in  his  lifetime,  might  have  assigned 
the  claims. 

The  claimant  contends,  that  the  original  deed  of  assignment  to 
Corbeaux  was  surrendered  by  him  to  Cazeau  or  his  heirs,  before  the 
treasury  payment  to  Corbeaux' s  attorney  in  1817. 

There  is  no  direct  evidence  of  the  surrender,  but  the  claimant  at- 
tempts to  prove  it  by  circumstances. 

He  relies,  in  the  fit-st  place,  on  a  part  of  the  report  of  Mr.  Maxcy, 
Solicitor  of  the  Treasury,  made  in  1836,  and  the  papers  referred  to  in 
the  report. 

Mr.  Maxcy' s  language  is  as  follows  : 

* '  In  less  than  five  months  after  its  (the  assignment' s)  execution,  on 
the  19th  of  April,  1808,  he  (Cazeau)  revoked  the  power  of  cUtorney, 
and  instituted,  in  the  May  following,  a  criminal  proceeding  against 
Corbeaux,  for  the  purpose  of  annulling  the  agreement  and  punishing 
him  for  his  fraud;  and  Corbeaux' s  answer  to  this  proceeding  show^ 
that  be  surrendered  many  papers  delivered  to  him  by  Mr.  Cazeau. 
(See  letter  from  Mr.  Cazeau  to  his  grandson,  with  a  receipt  of  the 
bailiff,  Thille,  attached  thereto,  marked  A  A;  and  Corbeaux' s  answer, 
marked  B  B.)  This  proceeding  probably  ended  by  an  order  for  the 
surrender  of  the  assignment  and  power  of  attorney  to  Cazeau  and  th^ 
consequent  inaction  of  Corbeaux  under  it." 

It  will  be  observed,  that  the  only  papers  relied  on  by  Mr.  Maxcy 
for  considering  it  probable  that  a  criminal  proceeding  against  Corbeaux 
ended  in  an  order  for  the  surrender  of  the  deed  of  assignment  and 
power  of  attorney  to  Cazeau,  are  Cazeau' s  letter,  Thille' s  receipt,  and 
Corbeaux' s  answer  contained  in  the  paper  signed  * '  Deligneul. ' '    I  have 
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already  had  occasion  to  examine  and  comment  on  those  papers,  and 
have  shown,  I  think,  that  they  furnish  no  ground  for  Mr.  MaxcVa 
conjecture. 

The  claimant  relies,  in  the  second  place,  to  show  a  surrender  of 
said  deed  of  assignment,  upon  what  he  considers  evidence  of  a  pos- 
session of  the  deed  by  Gazeau  or  his  heirs.  The  circumstances  relied 
on  to  show  such  possession  are  as  follows : 

First,  The  following  part  of  said  report  of  Mr.  Maxcy:  **The 
original  papers  had,  in  fact,  been  sent  by  Cazeau,  as  early  as  1809,  to 
General  Mason,  of  Georgetown,  with  a  power  of  attwney  to  prefer 
his  claims  to  Congress.  While  General  Mason  was  awaiting  for  ad- 
ditional documents  from  Cazeau' s  grandson,  Mr.  Reeves,  of  Canada, 
the  late  war  with  Great  Britain  took  place,  when  it  was  not  deemed 
expedient  to  petition  Congress  for  money.  Immediately  after  the  war 
Cazeau  died ;  and  General  Mason,  considering  his  power  of  attorney 
as  revoked  by  that  event,  took  no  steps  towards  the  recovery  of  the 
claim,  but  two  years  after  Cazeau' s  death,  on  the  application  of  Mr. 
Reeves,  of  Canada,  delivered  to  him  all  the  papers  in  his  possession, 
as  the  representative  of  his  grandfather's  family;  and  these  original 
papers  are  now  presented  to  the  Senate,  by  Mr.  Bigelow,  as  agent  of 
Cazeau' s  heirs. — (See  General  Mason's  letter,  E  E.) 

Prom  a  cursory  reading  of  the  last  above  extract  from  Mr.  Maxcy' b 
report,  it  might  be  supposed  that,  in  speaking  of  Cazeau' s  original 
papers  in  General  Mason's  possession,  Mr.  Maxcy  meant  that  the 
original  deed  of  assignment  from  Cazeau  to  Corbeaux  was  one  of  those 
papers;  but  an  inspection  of  General  Mason's  letter,  which  is  all 
Mr.  Maxcy  here  refers  to,  will  show  that  that  is  not  Mr.  Maxcy' s 
meaning.  It  is  true  that  the  claimant,  Mr.  Bigelow,  states  in  the 
petition  that  said  deed  of  assignment  was  one  of  the  papers  in  Gen- 
eral Mason's  possession,  but  he  is  not  supported  by  that  letter.  The 
following  is  a  copy  of  General  Mason's  letter : 

*' Georgetown,  ^th  April,  1834. 

**Dear  Sir:  In  compliance  with  your  request  to  give  you  such  in- 
formation as  I  may  possess  in  relation  to  a  claim  of  the  late  Francis 
Cazeau,  formerly  of  Canada,  and,  in  the  latter  part  of  his  life,  residing 
in  Paris,  I  have  to  state,  that  in  the  year  1809,  as  I  find  by  reference 
to  my  books,  I  received  letters  from  that  gentlemen  and  from  a  Mr. 
Orthling,  his  friend  or  attorney,  with  a  power  from  Mr.  Cazeau  to 
apply  to  the  American  government,  by  petition  to  Congress,  or  other- 
Wise,  for  payment  of  very  large  claims,  the  amount  not  now  remem- 
bered, that  he  professed  to  have  against  it,  as,  I  think,  for  supplies 
furnished  or  services  rendered  by  him,  perhaps  both,  to  the  Ameri- 
can army,  or  to  agents  of  the  American  government,  during  the 
revolutionary  war,  and  also,  as  I  believe,  for  lands  or  other  property 
lost  in  consequence  of  his  espousing  the  American  cause.  Other  let- 
ters were  afterwards  written  me,  by  one  or  both  of  those  gentleman, 
on  the  same  subject ;  and,  as  I  find,  the  correspondence  was  continued 
until  July,  1811. 

*  *  For  the  documents  to  support  these  claims,  I  was  referred  to  Mr. 
Victor  Dupont,  and  a  Mr.  Duplanty,  in  this  country.     From  this  last 
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I  learned,  after  some  lapse  of  time  in  finding  him  out,  (Mr.  Dupont 
not  being  then  in  this  part  of  the  country,)  that  the  documents  in 
question  were  in  the  hands  of  Mr.  Cazeau^s  son,  then  in  Canada,  to 
whom  I  wrote  in  the  fall  of  1809.  In  the  spring  of  1810,  I  received 
from  him  part  of  the  docmnents,  by  a  private  conveyance,  relating  to 
one  branch  of  the  claim,  amomiting  to  some  twenty-odd  thousand 
dollars,  reported  as  due  Cazeau  by  William  Barbour,  in  some  public 
capacity,  in  the  year  1785 — I  think  to  the  Congress  of  that  day ;  and 
information  from  Cazeau  (the  son)  that  the  remainder  of  the  docu- 
ments relating  to  the  loss  of  lands,  Ac,  were  so  bulky  that  the  per- 
son to  whose  charge  the  others  had  been  committed  could  not  tiike 
them,  and  that  they  should  come  by  another  opportunity  ;  as  late  as 
July,  1811,  as  noted  in  a  letter  from  me  to  Mr.  Cazeau,  (the  elder,) 
I  see  that  these  had  not  then  come  to  hand.  In  a  communication 
from  this  last  mentioned  gentleman  made  in  1810,  the  late  Joel 
Barlow  was  associated  with  me  in  the  power  to  prosecute  these  claims ; 
but  the  want  of  documents  then  to  enable  us  to  proceed,  and  his  de- 
parture for  France,  as  minister  for  the  United  States  near  that  gov- 
ernment, in  the  summer  of  1811,  prevented  his  taking  any  active  part 
in  the  business. 

*'Tlie  non-reception  of  the  papers  that  were  expected  from  Canada 
barred  my  further  movements  in  this  matter,  as  well  as  my  recollec- 
tion serves  me,  until  the  state  of  war  which  took  place  during  the 
next  year  (1812,)  when  it  was  considered  useless  to  attempt,  in  that 
situation  of  our  aflFairs,  to  obtain  any  grant  of  this  nature  from  Con- 
gress ;  and  no  petition,  in  relation  to  these  claims,  was  presented 
bv  me  then  or  afterwards ;  not  afterwards,  as  I  believe,  because  of 
my  hearing  of  the  death  of  Mr.  Cazeau,  before  or  soon  after  the  ter- 
mination of  the  war,  and  that  his  power  to  me  had  died  with  him. 
Nor  did  I  hear  anything  more  of  the  aflfair,  until  some  year  or  more 
had  elapsed.  In  the  month  of  August,  in  the  year  1817,  (I  get  the 
date  from  a  receipt  given  for  reimbursement  made  by  him  for  some 
postages  I  had  paid  in  the  case,)  a  Mr.  Reeves,  of  Canada,  called  on 
me,  as  the  representative  of  Mr.  Cazeau*  s  family,  to  ask  for  the  papers 
and  documents  in  this  claim,  which  had  come  into  my  hands,  and 
which  I  delivered  him ;  and  it  was  from  him,  as  I  am  pretty  sure, 
I  heard,  for  the  first  time,  that  application  had  been  made  to  Con- 
gress for  indemnification  for  these  claims,  and  that  such  had  been  re- 
ceived for  them,  or  part  of  them,  then  recently,  by  some  person,  but 
by  whom  I  don't  now  recollect,  fraudulently,  or  by  some  device  in 
which  the  name  of,  or  an  obsolete  power  from,  the  late  Mr.  Cazeau 
had  been  improperly  used. 

"If  I  had  had  any  intimation  of  such  a  procedure,  although  the 
power  to  me  had  become  extinct,  I  should  certainly  have  interfered 
to  prevent  it. 

**I  must  presume  that  the  name  of  Mr.  Cazeau  did  not  appear  in 
any  public  notice  of  the  transaction,  or  it  would  have  struck  my 
attention. 

**  I  never  knew  Mr.  Cazeau  personally,  but  from  the  channel  through 
which  the  claim  came  to  me,  I  believed  him  to  be  an  honorable  man, 
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and,  from  the  documents  sent  me,  that  he  had  been  a  great  sufferet 
in  our  cause,  and  had  good  right  to  indemnification  for  losses  he  had 
incurred. 

**With  much  regard,  yours,  Ac, 

**J.  MASON- 
**FtiANCi8  S.  Key,  Esq.,  Oeorgetotvn.^^ 

There  is  surely  nothing  in  that  letter  tending,  in  any  manner,  to 
show  that  original  deed  of  assignment  was  among  the  papers  in 
General  Mason's  possession.  Indeed,  the  language  of  the  letter  seems 
to  show  the  contrary  to  be  the  fact. 

Second.  An  ex  parte  aflSdavit  of  one  William  Smith,  which,  accord- 
ing to  Mr.  Key's  argument,  was  made  to  meet  an  objection  raised 
in  a  committee  of  one  of  the  Houses  of  Congress  to  the  claim.  That 
a-fiidavit,  made  in  1838,  is  now  produced  to  show  the  possession  of 
eaid  deed  by  Cazeau  or  his  heirs.  This  affiant  married  a  grand- 
daughter  of  Cazeau' s,  and  is  not,  therefore,  a  competent  witness, 
being  directly  interested  in  the  event  of  the  suit.  It  does  not  appear 
but  that  the  deposition  of  Mr.  Smith  might  have  been  taken,  and  the 
affidavit  is  also  objectionable  for  that  reason.  His  whole  statement, 
too,  is  mere  hearsay  and  conjecture,  except  as  to  one  alleged  fate, 
which  is,  that  in  1824  he  received,  in  the  city  of  Washington,  from 
General  Jones  the  papers  in  the  case,  among  which  he  says  '*were 
the  two  original  papers  before  referred  to.''  The  papers  thus  re- 
ferred to  are  described  in  a  previous  part  of  the  affidavit  as  **the 
two  original  papers  bearing  date  the  30th  November,  1807."  This 
is  no  description,  except  as  to  the  date,  of  the  deed  of  assignment  of 
the  claims  by  Cazeau  to  Corbeaux.  Such  a  description  is  entirely 
too  indefinite  to  be  relied  on.  Besides,  as  General  Jones  resides  in 
the  city  of  Washington,  why  is  it  that  his  deposition  has  not  been 
taken  by  the  chiimant  ?  General  Jones  is  a  gentleman  of  great  re- 
spectability, and,  so  far  as  we  are  informed,  has  no  interest  in  the 
claim.  It  is  unnecessary  to  notice  further  the  affidavit  of  Mr.  Smith, 
of  whom  we  know  nothing,  except  that  he  was  at  one  time  an  agent 
of  the  heirs,  and  will  be  entitled  by  law,  through  his  wife,  to  a  share 
of  whatever  may  be  recovered  in  this  suit.  The  claim  being  a  very 
large  one,  he  has  a  great  interest  at  stake.  His  ex  parte  affidavit, 
under  the  circumstances,  is  entitled  to  no  weight. 

Third.  An  ex  parte  affidavit  of  the  claimant  himself,  Mr.  Bigelow, 
stating  that  he  received  said  deed  of  assignment,  in  1831,  from 
Cazeau' s  heirs  ;  but  no  importance  can  be  attached  to  that  affidavit. 
There  was  nothing,  after  this  Court  was  organized,  to  prevent  the 
taking  of  the  affiant's  deposition.  His  deposition  should  have  been 
taken,  after  notice  to  the  Solicitor  of  the  time  and  place  of  taking  it. 
An  opportunity  would  then  have  been  given  to  the  government  to 
cross-examine  the  witness,  and  to  ascertain  from  him  whether  or  not 
he  is  interested  in  the  event  of  the  suit.  I  exclude,  therefore,  from 
my  consideration  of  the  case,  this  ex  parte  affiidavit  of  the  claimant 
as  well  as  that  of  Mr.  Smith. 

Fourth.  The  original  deed  of  assignment  was  in  court  at  the  trial. 
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That  is  true,  and  the  deed  is  now  before  us.  But  how  did  it  get 
here?  Where  did  it  come  from?  These  inquiries,  however  im- 
portant they  may  be,  are  easily  answered.  That  deed,  it  is  certain,  did 
not  come  to  us  from  the  possession  of  Cazeau's  heirs  or  of  the  claim- 
ant ;  and  it  is  equally  certain  that  it  did  come  herefrom  the  Treasury 
Department,  It  was  transmitted  to  this  Court  by  the  Secretary  of 
the  Treasury  on  the  4th  of  January,  1855.  To  show  that  I  am  right 
in  this  matter,  the  Secretary's  report  transmitting  to  this  Court  said 
original  deed  (designated  in  that  report  as  No.  2)  is  here  copied,  and 
is  as  follows : 

**  Treasury  Department, 

**e/cmwary  4,  1855. 
**  To  the  CouH  (/  Claims: 

**For  the  purpose  of  complying  with  your  order  of  the  8th  Novem- 
ber last,  in  the  case  of  Jacob  Bigelow,  administrator  of  Francis 
Cazeau,  vs.  The  United  States,  I  have  called  on  the  Register  of  the 
Treasury,  in  whose  custody  such  papers  are  placed  by  law,  for  those 
therein  mentioned.  That  oflScer  has  sent  me  a  large  mass  of  papers 
concerning  the  claim  of  Francis  Cazeau  and  his  representatives,  and 
informs  me  that  since  the  settlement  made  by  the  accounting  officers, 
on  the  7th  March,  1817,  under  the  act  of  3d  March,  1817,  directing 
the  sum  of  $42,737  93,  to  be  *  paid  to  the  legal  representatives  of 
Francis  Cazeau,  late  merchant  at  Montreal,  or  to  his  or  their  assignee, 
or  attorney,  or  other  persons  lawfully  entitled  to  receive  the  same,  in 
full  compensation  of  all  claims  against  the  United  States,'  the  papers 
relating  to  this  claim  have  been  so  often  called  for  and  examined  by 
the  committees  of  both  Houses  of  Congress,  by  the  accounting^oflB- 
cers,  and  by  various  gents  who  have,  from  time  to  to  time  since  that 
period,  been  permitted  to  examine  them  in  behalf  of  parties,  who 
iiave  claimed  to  be  interested  therein,  that  the  whole  have  been  thrown 
into  such  confusion  that  it  is  now  impossible  to  ascertain  precisely 
upon  what  vouchers  the  settlement  under  the  act  of  3d  March,  1817, 
was  actually  made,  as  they  have  not  been  kept  distinct  from  the  pa- 
pers subsequently  added  to  the  msfes ;  and  it  appears  evident  that 
some  papers  originally  belonging  to  the  settlements  made  in  1817 
and  in  1844  have  disappeared,  and  can  no  longer  be  found. 

'*In  answer  to  the  first  item  of  the  call,  being  for  the  vouchers  on 
which  the  settlement  under  the  act  of  3d  March,  1817,  was  made,  I 
have  accordingly  caused  to  be  selected  from  the  mass  such  papers  8i6 
seem  to  have  been  applicable  to  that  settlement,  and  herewith  trans- 
mit them. 

*'No.  1,  being  a  copy  of  the  act  of  3d  March,  1817,  certified  by 
the  chief  clerk  of  the  State  Department. 

**No.  2,  being  one  of  the  original  parts  of  an  instrument,  purport- 
ing to  have  been  executed  in  duplicate  on  the  30th  November, 
1807,  under  the  hands  and  seals  of  Francis  Cazeau  and  Francis  Cor- 
beaux,  junior,  by  which,  for  the  consideration  therein  expressed  and 
acknowledged  to  have  been  received,  Francis  Cazeau  sold,  assigned, 
and  transferred  to  Francis  Corbeaux,  junior,  three  quarter  partft  of 
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the  claim  of  the  said  Cazeau  against  the  United  States,  and  gave  said 
Corbeaux  full  and  irrevocable  power  to  collect  the  remaining  quarter 
part  of  said  claim,  in  behalf  of  said  Cazeau,  stipulating  a  penalty  in 
case  the  latter  should  revoke  the  power  to  collect  the  quarter  part  so 
retained  by  him. 

*'Thi8  instrument  of  assignment  and  power  of  attorney  appears  to 
have  been  formally  acknowledged  before  Pulwar  Skipwith,  commer- 
cial agent  of  the  United  States  and  agent  for  prize  causes  at  Paris, 
as  certified  under  his  official  seal  at  the  date  of  its  execution  by  the 
parties  thereto. 

**No.  3,  being  a  copy  of  the  above  described  instrument  of  assign- 
ment of  three-fourths  of  the  claim  and  power  of  attorney  to  collect 
the  other  one-fourth,  by  David  Bailie  Warden,  American  consul  and 
prize  agent  at  Paris,  who  certifies  under  his  official  seal  that  the 
original  was  deposited  in  his  office  on  the  20th  November,  1808  ;  the 
certificate  being  dated  20th  December,  1808. 

*No.  4,  being  original  power  of  attorney,  dated  6th  May,  1816,  from 
Francis  Corbeaux,  jr.,  as  assignee  of  three-quarters  of  Cazeau' r  claim 
against  the  United  States,  and  attorney  to  collect  the  other  quarter, 
to  James  Grubb,  to  collect  and  receive  in  behalf  of  Corbeaux  the 
amount  of  the  claim,  with  power  of  substitution,  acknowledged  before 
James  Harding,  notary  public  at  London,  on  the  same  day.  UpoD 
this  original  power  is  endorsed  the  substitution  of  Josephus  B.  Stew- 
art, by  Grubb,  on  the  9th  May,  1816^  and  the  whole  is  authenticated 
by  Thomas  Aspinwall,  United  States  consul  at  London,  under  his 
official  seal. 

* '  No.  5  is  the  statement  of  the  account  of  the  legal  representatives 
of  Francis  Cazeau,  under  the  act  of  3d  March,  1817. 

**No.  6  is  the  original  settlement,  No.  34,144,  made  by  the  ac- 
counting officers  in  favor  of  Josephus  B.  Stewart,  as  substitute  of 
Francis  Corbeaux,  junior,  attorney  and  assignee,  of  $42,737  93,  under 
the  act  of  3d  March,  1817,  in  full  compensation  for  all  claims  agaiitft 
the  United  States ;  which  amount  was  paid  Stewart  from  the  trea^un* 
accordingly. 

"The  foregoing  comprise  the  vouchers  upon  which  the  settlement 
referred  to  in  your  order,  either  was  or  might  have  been  made, 
together  with  the  original  settlement  itself. 

"The  second  item  of  your  call  is  for  *an  instrument  purporting  to 
be  an  original  assignment  from  Francis  Cazeau  to  Francis  Corbeaux, 
which  was  filed  among  the  papers  relating  to  this  claim,  by  the 
representatives  of  Cazeau'. 

**  Whether  the  paper  hereinabove  described,  as  marked  No.  2,  was 
originally  filed  in  support  of  the  claim  of  the  representatives  of  Cazeau, 
under  the  act  of  3d  March,  1817,  or  has  been  subsequently  placed 
among  the  papers,  and  by  whom,  I  am  unable  to  state  upon  distinct 
information.  It  would  seem  from  the  terms  of  the  letter  addressed 
by  R.  B.  Taney,  Secretary  of  the  Treasury,  to  H.  L.  White,  of  the 
Committee  of  Revolutionary  Claims  of  the  Senate,  dated  8th  Marcb. 
1834,  that,  at  that  time,  an  assignment  from  Francis  Cazeau  to 
Francis  Corbeaux  was  among  the  papeni  in  the  custody  of  the  Register, 
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the  phraseology  employed  evidently  referring  to  a  valid  original 
document;  while  the  report  of  Mr.  Maxcy,  page  10,  of  15th  June, 
*1836,  states  that  the  paper  in  the  Register's  office  to  be  merely  the 
of  an  assignment,  without  validity  as  evidence.  When,  by  whom, 
or  upon  what  authority,  the  brief  memorandum  on  the  back  of  No.  2, 
which  appears  to  be  in  a  similar  handwriting  with  the  filing  and 
marking  of  the  papers  by  Mr.  Maxcy,  was  made,  I  have  no  informa- 
tion whjitever.  The  paper  marked  No.  3  is  evidently  that  described 
by  Mr.  Maxcy.  Whether  that  was  the  only  proof  of  the  assignment 
at  the  time  the  settlement  was  made  by  the  accounting  officers,  under 
the  act  of  3d  March,  1817,  I  have  no  means  of  knowledge  beyond 
what  now  appears  from  the  papers.  The  document  referred  to  by 
Mr.  Maxcy  as  the  original,  and  by  him  marked  Y,  is  evidently  a 
copy,  as  will  be  seen  among  the  papers  marked  by  him,  and  herewith 
transmitted. 

**The  first  clause  of  the  third  item  of  your  call  is  for  *the  papers 
relating  to  the  claim  of  said  Cazeau,  referred  to  in  a  report  upon  said 
claim  by  Virgil  Maxcy,  Solicitor  of  the  Treasury,  of  the  15th  June, 
1836,  found  in  Senate  documents.  No.  428,  Ist  sess.   24th  Congress.' 

**In  compliance  with  that  clause,  I  herewith  transmit  the  papers 
referred  to,  so  far  as  they  are  now  found  in  the  mass  which  were 
marked  by  Mr.  Maxcy  in  succession  from  A  to  Z,  (no  paper  appear- 
ing to  have  been  marked  N  by  him,)  and  A  A  to  I  I,  excepting  that 
none  marked  C  C  have  been  found. 

The  last  clause  of  the  third  item  of  your  call  is  in  these  terms : 
*  Together  with  any  papers  connected  with  the  subject  which  you  may 
deem  important  in  an  investigation  of  this  case.' 

**  Under  this  call,  I  herewith  transmit  the  papers  of  settlement.  No. 
89,673,  made  by  the  accounting  officers  in  favor  of  Jacob  Bigelow,  ad- 
ministrator of  Francis  Cazeau,  on  the  29th  August,  1844,  as  follows: 

*'No.  7.  Copy  of  act  of  Congress  of  15th  June,  1844,  directing 
$27,352  32  to  be  paid  to  the  legal  representatives  of  Francis  Cazeau, 
being  one-fourth  part  of  the  sum  appropriated  by  act  of  3d  March, 
1817,  with  interest  from  May,  1818. 

*'No.   8.     Statement  of  account  under  last  named  act. 

*'No.  9.  Certificate  of  orphans' court  of  Washington  county,  that 
Jacob  Bigelow  is  administrator  of  Francis  Cazeau. 

**No.  10.  Original  settlement.  No.  89,673,  of  accounting  officers 
in  favor  of  Jacob  Bigelow,  administrator,  dated  29th  August,  1844, 
upon  which  $27,352  32  has  been  paid  from  the  treasury  to  Bigelow. 

**  These  papers  are  regarded  as  important  in  the  investigation  of 
this  case,  and  are  accordingly  sent  under  this  call,  for  the  purpose 
of  enabling  the  Court  to  perceive  the  grounds  on  which  this  payment 
was  directed  by  law  in  1844,  when  Congress  had  in  1817  made  an 
appropriation  in  full  compensation  of  the  claim  of  Francis  Cazeau. 

**It  seems  to  have  been  understood,  when  the  act  of  1844  was 
passed,  that  the  payment  of  three-quarters  of  the  claim  of  Francis 
Cazeau  against  the  United  States  was  legally  and  properly  made  in 
1817  to  the  substitute  of  Corbeaux.  If  faith  is  to  be  reposed  in  written 
instruments  solemnly  executed  and  duly  promulgated  by  being  de- 
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posited  and  registered  in  the  office  of  the  agent  of  the  United  States 
at  Paris,  it  was  clearly  so.  The  criticism  of  Mr.  Maxcy  as  to  the 
effect  of  the  paper  marked  by  him  Z,  seems  to  be  wholly  misplaced, 
probably  from  want  of  a  correct  translation  of  the  entire  paper.  He 
regards  it  as  an  agreement  between  the  parties  to  the  assignment, 
that  the  authority  to  collect  the  claim  shall  only  extend  to  two  ses- 
sions of  Congress,  when,  in  fact,  the  paper  recognizes  the  conveyance, 
in  absolute  property,  of  three-quarters  of  the  entire  claim,  and  the 
limitation  of  time  only  extends  to  the  one-quarter  to  which  Cazeaa 
retained  the  beneficial  interest.  What  would  be  the  legal  or  equit- 
able effect  of  such  an  agreement,  or  of  any  revocation  of  the  power  of 
attorney,  not  notified  to  the  United  States  upon  whom  it  was  to 
operate,  it  is  not  now  necessary  to  consider,  as  the  authority  to  collect 
this  quarter  part,  in  behalf  of  Cazeau,  clearly  ceased  by  his  death  in 
1815  ;  and,  upon  this  ground,  the  payment  of  this  quarter  part  to 
Stewart  was  made  without  legal  authority.  Hence  the  act  of  1844 
provided  for  the  payment  of  this  quarter  part  of  the  sum  allowed  in 
1817,  with  interest  thereon  from  May,  1818,  being  the  date  when  the 
proper  agents  were  apprised  of  the  death  of  Cazeau  at  a  date  previous 
to  the  settlement.  The  facts  of  the  payment  made  to  Bigelow  in 
1844  are  therefore  material  to  be  understood. 

**  There  is  a  mass  of  papers  filed  with  these  settlements  which  are 
not  included  in  your  call,  and  which  will  be  sent  should  the  Court 
specify  what  they  desire. 

••JAMES  GUTHRIE, 
^'^  Secretary  (^  the  Treasury, ^^ 

This  report  of  the  Secretary  shows,  what  I  have  before  stated,  that 
the  original  assignment  was  produced  at  the  trial,  not  from  the  pos- 
session of  the  claimant,  hut  from  the  possession  of  the  Treasury  Depart- 
ment.  Whether  this  original  assignment  (marked  No.  2)  was  origi- 
nally filed  in  support  of  the  claim  of  the  representatives  of  Cazeau, 
under  the  act  of  3d  March,  1817,  or  had  been  subsequently  placed 
among  the  papers,  and  by  whom,  the  Secretary  of  the  Treasury  is 
unable  to  state  upon  distinct  information.  Neither  has  the  Secretary 
any  means  of  knowledge,  beyond  what  appears  from  the  papers, 
whether  the  copy  (marked  No.  3)  was  the  only  proof  of  the  assign- 
ment at  the  time  the  settlement  was  made  by  the  accounting  officers 
under  the  act  of  3d  March,  1817. 

I  have  now  shown  that  it  is  not  proved  that  either  Cazeau  or  his 
heirs  ever  had  possession  of  said  original  deed  of  assignment,  after 
it  was  deposited,  in  the  year  1808,  in  the  office  of  the  American  consul 
at  Paris.  All  the  reliable  information  we  have  as  to  where  the  deed 
has  been  since  it  was  so  deposited  is,  that  it  was  on  and  before  the  4th 
of  January,  1855,  in  the  Treasury  Department  of  the  United  States, 
and  was,  on  that  day,  transmitted  by  the  Secretary  of  the  Treasury 
to  this  Court. 

The  argument,  therefore,  founded  on  the  supposed  possesion  of  the 
deed  of  assignment  by  Cazeau  or  his  heirs,  to  show  a  surrender  of  the 
deed  to  him  or  them,  is  without  foundation.     But  had  there  been  such 
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possession  ofUr  the  treasury  payment  was  made,  it  could  have  very 
little  weight ;  and  even  such  possession  before  the  payment  would 
seem  to  require  some  additional  evidence  to  prove  the  surrender  of  so 
valuable  a  deed ;  as  to  that,  however,  I  have  no  decided  opinion. 

It  is  alleged  that  the  payment  was  made  at  the  treasury,  in  1817, 
to  Corbeaux's  attorney,  upon  his  presentation  of  a  copy  of  thedeed  oJF 
assignment,  and  that,  therefore,  the  payment  was  unlawfully  made. 
To  this  objection  there  is  a  short  and  conclusive  answer,  which  is, 
that  the  fact  is  not  proved  that  the  payment,  in  1817,  was  made  on 
the  presentation  of  a  copy.  That  fact  is  not  shown  by  the  report 
of  the  Secretary  of  the  Treasury,  nor  is  it  shown  by  any  other  evi- 
dence. But  there  is  another  answer  to  the  objection,  not  quite  so 
short  but  equally  conclusive.  It  is  this :  that  were  it  admitted  that 
the  payment  in  question  was  made  on  the  presentation  of  a  copy,  that 
would  not  show  the  payment  to  be  wrongful.  I  admit,  of  course,  the 
&miliar  principle,  that,  on  the  trial  of  a  cause  in  court,  the  best  evi- 
dence must  be  produced  or  'its  absence  accounted  for,  and  that  an 
original  instrument  is  better  evidence  than  a  copy.  But  that  princi- 
ple has  nothing  to  do  with  this  case.  The  question  we  have  here  to 
decide  is,  not  what  evidence  was  before  the  Secretary  of  the  Treasury 
when  he  paid  the  money  to  Corbeaux's  attorney,  in  1817,  but  whether, 
at  that  time,  Cazeau's  heirs  were  the  owners  of  three -fourths  of  the 
daim?  It  is  certain  that  ten  years  before  the  payment,  namely,  in 
1807,  Corbeaux  was  the  owner  of  said  three-fourths,  by  a  regular  deed 
of  assignment  from  Cazeau,  which  deed  is  now  before  us ;  and  the 
claimant  to  invalidate  the  treasury  payment  of  those  three-fourths  to 
Corbeaux' s  attorney,  in  1817,  must  prove  that  previously  to  such  pay- 
ment, Corbeaux' s  ownership  had  ceased,  and  Cazeau  or  his  heirs  had 
become  the  owners.  But  the  claimant  has  furnished,  in  my  opinion, 
no  such  proof,  and  the  consequence  is,  that  the  said  payment  must  be 
considered  as  rightly  made  to  Corbeaux' s  attorney.  That  being  the 
case,  it  is  perfectly  immaterial  whether  any  or  what  evidence  of  Cor- 
beaux's  right  to  said  three-fourths  of  the  claim  was  before  the  Secretary 
of  the  Treasury  who  paid  the  money. 

I  have  now,  I  believe,  examined  every  material  question  involved 
in  this  case  ;  and  to  avoid  any  misunderstanding  as  to  the  contents  of 
the  contracts,  oi'  of  the  other  material  papers  in  the  cause,  I  have 
copied  them  into  this  opinion. 

It  appears  to  me  that  there  is  no  foundation  for  the  claim. 


IN  THE  COURT  OF  CLAIMS. 
FRANCIS  cazeau' S  ADMINISTRATOR  V%.  THE  UNITED  STATES. 

SCARBUROH,  J.: 

This  claim  arose  during  the  revolutionary  war;     Congress,  by  an 

act  approved  March  3,  A*.  D.  1817,  provided  for  it  as  follows  :  **That 

the  sum  of  forty-two  tliousand  seven  hundred  and  thirty-seven  dollars 

and  ninety-three  cents  be  paid,  out  of  any  money  in  the  treasury  not 

Mis.  Doc  190 4 
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Otherwise  appropriated,  to  the  legal  representatives  of  Frapcis  Casean, 
late  merchant  at  Montreal,  or  to  his  or  their  assignee  or  attomej,  ot 
other  person  lawfully  entitled  to  receive  the  same,  in  foil  compensa- 
tion for  all  claims  against  the  United  States/' — (6  Stat,  at  L.,  p.  191.) 

By  a  deed  bearing  date  the  30th  day  of  November,  A.  D.  1807, 
Francis  Cazeau  assigned  to  Francis  Corbeaux  three-fourths  of  this 
claim,  and  thereby  authorized  him  to  prosecute  and  receive  the  whole 
thereof,  the  three-fourths  for  the  use  of  Corbeaux,  and  the  remaining 
fourth  for  the  use  of  Cazeau.  This  deed  was  executed  by  both  the 
parties  in  the  presence  of  Fulwar  Skipwith,  commercial  agent  of  the 
United  States,  and  of  the  subsdribing  witnesses,  at  Paris,  on  the  day 
of  its  date ;  and  it  was  deposited  in  the  office  of  the  American  consul 
at  Paris,  where  it  was  registered  on  the  20th  day  of  November  A.  D. 
1808. 

On  the  same  day  with  the  date  of  the  deed,  another  instrument,  the 
object  of  which  was  to  explain  the  deed,  was  executed  in  triplicate  by 
these  parties.  It  expressly  declares  ''that  in  no  possible  case,  nor 
under  any  pretext  whatsoever,  may  either  the  one  or  the  other  of  the 
parties  to  the  aforesaid  contract  claim  to  annul  it ;  that  is  to  say  : 
that  on  the  one  hand,  whatever  may  be  the  event  or  the  success  of  the 
claims  of  the  Sieur  Cazeau  upon  the  government  of  the  United  States ; 
or  whatever  may  be  the  incidental  circumstances  which  may  supervene 
relatively  to  this  object,  neither  the  Sieur  Corbeaux,  nor  his  hiers  or 
assigns  may  claim  the  restitution  of  the  sum  of  twelve  hundred  thou- 
sand francs,  which  have  been  by  him  paid  to  the  said  Sieur  Cazeau 
for  the  price  of  the  cession  and  transfer  in  question ;  nor  of  any  part 
of  that  sum ;  the  whole  of  which  is  received  from  this  moment  forever 
and  definitively  by  the  said  Sieur  Cazeau,  in  every  state  of  things 
whatsoever.  And  that  on  the  other  hand,  the  three-quarters  interest 
granted  and  transferred  by  the  Sieur  Cazeau  to  the  Sieur  Corbeaux 
in  the  aforesaid  credits  and  claims,  are  equally  for  this  moment  and 
forever  received  by  the  latter,  definitively,  irrevocably,  and  likewise 
in  every  state  of  things  whatsoever." 

It  then  further  declares:  **2d.  Forasmuch  as,  if  the  full  powers 
conferred  by  the  said  Sieur  Cazeau  upon  the  said  Sieur  Corbeaux  to 
the  eflect  of  prosecuting  the  liquidation  and  payment  of  the  credits  in 
question  should  fail  in  fulfilling  their  object  from  any  cause  whatso^ 
ever,  which  may  be  attributed  to  the  said  Sieur  Corbeaux,  injury 
would  result  therefrom  to  the  Sieur  Cazeau,  who  remains  proprietor 
of  one-fourth,  which  he  has  reserved  to  himself  in  the  aforesaid  credits  ; 
and  as  this  injury  would  be  so  much  the  greater,  as  by  the  fourth 
article  of  their  aforementioned  contract  the  Sieur  Cazeau  has  deprived 
himself  of  the  faculty  of  revoking  the  said  powers,  under  the  penalty 
of  an  indemnity  of  twenty  thousand  piastres,  it  is  further  expressly 
agreed  between  the  parties  that  in  case  two  successive  sessions  of  the 
Congress  of  the  United  States  (counting  from  the  first  which  shall  be 
opened  after  the  date  of  these  presents)  shall  pass  away  without  the 
definitive  liquidation  of  the  credits  and  claims  of  the  Sieur  Cazeau 
having  been  pronounced  and  concluded  by  the  diligence  which  the 
said  Sieur  C^beaux  has  bound  himself  to  contribute  to  this  result  as 
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promptly  as  possible,  then,  this  delay  having  fruitlessly  occurred,  the 
Sieur  Cazeau  shall  re-enter  upon  the  exercise  of  his  natural  rights ; 
and  may  revoke  freely  and  at  all  times  the  powers  with  which  he  has 
invested  the  said  Sieur  Corbeaux ;  nor  shall  the  latter  or  his  heirs  or 
assigns  ever  recover  of  the  said  Sieur  Cazeau  the  stipulated  sum  of 
twenty  thousand  piastres,  nor  any  of  the  indemnity  whatsoever  for 
that  cause/' 

Francis  Cazeau  died  in  the  year  1815. 

Ob  the  6th  day  of  May  A.  D.  1816,  Francis  Corbeaux,  by  a  power 
of  attorney  of  that  date,  in  which  the  deed  of  assignment  from  Ca- 
zeau to  Corbeaux  is  referred  to,  appointed  James  Grubb  his  agent 
to  prosecute  and  recover  the  claim,  the  three-fourths  for  the  use  of 
Corbeaux,  and  the  remaining  fourth  for  the  use  of  Cazeau ;  and  on 
the  9th  day  of  May,  A.  D.  1816,  James  Qrubb  substituted  Josephus 
B.  Stewart  in  his  place,  and,  as  such  substituted  agent,  Stewart  pro- 
secuted the  claim  and  received  the  money  appropriated  by  the  act  of 
March  3,  A.  D.  1817. 

Afterwards,  Congress,  by  an  act  approved  June  15,  A.  D.  1814, 
provided  **that  the  sum  of  twenty-seven  thousand  three  hundred  and 
fifty-two  dollars  and  thirty-two  cents  be  paid,  out  of  any  money  in 
the  treasury  not  otherwise  appropriated,  to  the  legal  representatives 
of  Francis  Cazeau,  late  merchant  at  Montreal,  or  to  their  legal  attor- 
ney or  other  person  lawfully  entitled  to  receive  the  same ;  it  being 
one -fourth  of  the  sum  appropriated  under  an  act  of  Congress  approved 
on  the  third  of  March,  one  thousand  eight  hundred  and  seventeen, 
with  interest  from  May,  one  thousand  eight  hundred  and  eighteen." 
(6  Stat,  at  L.,  p.  915.)  The  sum  thus  appropriated  has  been  paid  to 
thepetitioner. 

The  petitioner  now  claims  the  residue  of  the  appropriation  made 
by  the  act  of  March  3,  A.  D.  1817,  upon  the  ground  that  Josephus 
6.  Stewart  was  not  lawfully  authorized  to  receive  it,  and  that,  conse- 
quently, the  payment  made  to  him  is  not  binding  on  the  legal  repre- 
sentatives of  Francis  Cazeau. 

The  petitioner  has  insisted,  in  argument,  that  the  power  of  attorney 
firom  Cazeau  to  Corbeaux  was  revoked  by  the  death  of  the  former. 
In  regard  to  the  one-fourth  of  the  claim  reserved  by  Cazeau,  this  is 
true ;  and  it  was,  doubtless,  for  this  reason  that  Congress  passed  thp 
act  of  June  15,  A.  D.  1844.  But  in  regard  to  the  three-fourths, 
which  were  assigned  to  Corbeaux,  this  principle  is  inapplicabln, 
because  the  power  as  to  that  was  coupled  with  an  iuterest,  and 
irrevocable,  therefore,  even  by  the  death  of  Cazeau. — (Hunt  vs. 
Rousmanier,  8  Wheat,  R.,  174.)  , 

The  petitioner  has  also  urged,  in  argument,  that  the  claim  was, not 
assignable.  To  this  objection  the  act  of  March  3,  A.  D.  1817,  fur- 
nishes a  complete  answer.  It,  in  express  terms,  directs  the  payment 
to  be  made  to  the  legal  representatives  of  Francis  Cazeau,  or  to  his  or 
their  assignee,  or  attorney,  or  other  person  lawfully  entitled  to  receive 
the  same.  As  the  payment  was  not  to  be  made  to  Francis  Cazeau, 
but  to  his  legal  representatives,  it  is  plain  that,  in  the  contemplation 
of  the  statute,  Cazeau  was  dead ;  and,  of  necessity,  therefore,  in  re- 
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ferring  to  hts  designee,  it  meant  to  recognzie  any  assignment  made  by 
him  in  his  lifetime.  K,  then,  the  payment  was  made  to  such  assignee, 
or  to  the  lawful  attorney  of  such  assignee,  it  was  valid. 

Much  stress,  too,  was  laid  on  the  fact  that  the  payment  was  made 
on  the  production  of  only  a  copy  of  the  assignment.  It  is  manifest, 
however,  that  if  the  deed  of  assignment  was  valid  in  its  inception, 
and  continued  in  force  at  the  time  of  the  payment,  it  is  wholly  im- 
material whether  the  original  or  onlj'  a  copy  was  then  produced.  It 
is  only  in  the  event  that  a  prior  annulment  of  the  deed  can  be 
shown  that  the  non-production  of  the  original  at  the  time  of  pay- 
ment can  become  important.  If  this  could  be  shown,  then  perhaps 
the  United  States  could  not  defend  the  payment  on  the  ground 
of  any  equity  arising  in  their  favor  from  the  want  of  notice  of  its 
annulment,  because  the  failure  to  produce  the  original  ought  to  have 
put  them  on  the  inquiry.     But  on  this  point  I  give  no  opinion. 

The  petitioner  alleges  in  his  petition  that  no  part  of  the  1,200,000 
francs  mentioned  in  the  deed  as  the  consideration  of  the  assignment 
was  ever  paid  by  Corbeaux  to  Gazeau.  The  receipt  of  the  whole 
amount  is  expressly  acknowledged  in  the  deed.  Still  this  acknowledg- 
ment is  not  conclusive  upon  Cazeau.  Though  made  by  deed,  he  and 
those  claiming  under  him  are  not  estopped  from  denying  it ;  but  it 
throws  the  burden  of  proof  on  them.  Not  only  is  the  evidence  in 
the  record  wholly  insufficient  to  show  that  the  consideration  stated 
in  the  deed  was  not  paid,  but  on  the  contrary,  we  find  the  payment 
again  solemny  acknowledged  by  Cazeau  in  the  collateral  instrument 
executed  on  the  same  day  with  the  deed  of  assignment.  The  state- 
ment made  by  Stewart  before  the  committee  of  the  Senate,  in  1817, 
that  Gazeau  made  the  assignment  to  Gorbeaux  '*as  a  retribution  for 
his  generous  support  of  himself  and  family,''  was  not  made  within 
the  scope  of  his  authority,  and,  as  between  Gorbeaux  and  Gazeau, 
was  not  binding  on  the  former.  But  even  if  tlie  consideration  was 
different  from  that  expressed  in  the  deed,  or  there  was  no  considera- 
tion at  all,  still  the  assignment,  being  made  by  an  instrument  under 
seal,  was  valid,  unless  it  was  tainted  by  fraud.  If  the  consideration 
was  so  tainted,  the  fraud  rendered  the  deed  voidable  only,  and  not 
void  ;  and,  therefore,  to  affect  the  United  States  at  all  on  this  ground, 
it  must  be  shown  that  they  had  notice  of  it  before  the  payment  was 
actually  made.  It  is  not  pretended  that  they  had  any  such  notice. 
Moreover,  fraud  is  not  to  be  presumed,  it  must  be  proved ;  and  the 
evidence  here  is  wholly  insufficient  for  this  purpose.  It  seems  to  me 
that  there  is  no  ground  for  saying  that  the  assignment  was  not  valid 
in  its  inception. 

The  petitioner  avers  in  his  petition  that  in  April,  A.  D.  1808, 
Gazeau  revoked  the  power  of  attorney  given  by  him  to  Corbeaux,  and 
caused  criminal  proceedings  to  be  instituted  against  him ;  in  conse- 
quence of  which  the  original  power  and  assignment  were  surrendered 
to  Cazeau  and  annulled,  and  have  ever  since  been  in  the  possession  of 
himself  and  his  heirs  until  filed  with  their  papers  before  Congress. 
The  principal  evidence  to  sustain  this  averment  is  a  lette:  from 
Gazeau  to  his  grandson,  and  a  paper  purporting  to  be  a  receipt  from 
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one  Thille,    thereto  appended,   (see  Exhibit   **AA/')  and  a  paper 
marked  *'BB." 

It  seems  to  me  too  plain  ta  admit  of  question,  that  the  letter  of 
Cazeau  to  his  grandson,  and  the  paper  thereto  appended,  are  wholly 
inadmissible  in  this  case  for  any  purpose.  The  letter  contains  a 
denial  by  Cazean  that  he  had  received  any  part  of  the  1,200,000 
francs ;  but  surely  it  cannot  be  received  as  evidence  in  his  favor  of 
the  truth  of  his  denial.  The  evidence  that  he  did  receive  the  whole 
snm  is  found  in  the  deed  of  assignment  and  the  collateral  instrument 
executed  expressly  to  explain  it.  Something  more  than  a  mere  denial 
by  Cazeau  is  necessary  to  destroy  the  effect  of  such  evidence. 

The  letter  also  contains  a  statement  by  Cazeau  that  he  had  brought 
Corbeaux  before  the  criminal  court,  and  that  '*the  private  writing" 
would  be  annuled.  Was  this  criminal  court  a  court  of  record,  or  a 
court  not  of  record ;  and  had  it  jurisdiction,  not  only  in  criminal 
cases,  but  to  annul  a  ** private  writing?"  The  evidence  in  this  case 
furnishes  no  means  of  answering  this  question.  But,  whatever  was 
its  jurisdiction,  and  whether  it  was  a  court  of  record  or  a  court  not  of 
record,  there  can  be  no  doubt  that  its  acts  must  be  proved  in  some 
other  way  than  by  Cazeau' s  letter.  But  even  this  letter  does  not 
state  that  the  **  private  writing"  had  been,  but  only  that  ittaoyid 
be  annuled. 

The  paper,  purporting  to  be  a  receipt  from  M.  Thille  to  Cazeau,  is, 
at  most,  an  unsworn  statement,  and  for  that  reason  inadmissible. 
Nor  do  we  know  who  he  is,  or  whether,  in  point  of  fact,  he  ever  gave 
the  receipt.  But  if  it  be  admitted  as  evidence,  it  throws  no  light 
upon  the  point  in  question.  If  it  refers  at  all  to  the  deed  of  assign- 
ment, it  speaks  only  of  a  brief  or  copy  of  it,  and  is  silent  in  regard 
to  its  annulment. 

The  paper  marked  **B  B"  is  equally  unsatisfactory.  If  it  be  re- 
garded as  a  paper  properly  admissible  in  evidence  in  this  case,  still  it 
proves  nothing.  It  states  that  Corbeaux  offered  to  Cazeau  sixteen 
documents,  which  are  particularly  described ;  but  neither  of  them  is 
the  deed  of  assignment.  It  also  states  that  Corbeaux  offered  to  per- 
mit Cazeau  to  withdraw  from  the  oflBce  of  the  minister  of  foreign 
relations  the  documents  deposited  therein  by  him  and  Cazeau  ;  but 
that  he,  at  the  same  time,  made  an  express  reservation  of  all  his 
rights  arising  from  the  agreements  which  he  and  Cazeau  had  pre- 
viously entered  into.  Even  these  offers,  the  paper  states,  were  re- 
jected by  Cazeau.  Nor  does  it  appear  that  the  deed  of  assignment 
was  in  any  way  referred  to  in  the  paper  **B  B." 

Not  only  is  there  no  suflBcient  evidence  in  this  case  that  any  legal 
proceeding,  either  civil  or  criminal,  was  ever  instituted  by  or  at  the 
instance  of  Cazeau  against  Corbeaux  in  relation  to  the  deed  of  assign- 
ment, but  it  nowhere  satisfactorily  appears  that  the  deed  was  in 
Cazeau' s  possession  at  any  time  after  it  was  deposited  in  the  office 
of  the  American  consul.  William  Smith,  whose  affidavit  is  referred 
to  on  this  point,  is  an  interested  witness  ;  but,  even  if  he  were  free 
from  all  objection,  his  testimony  is  wholly  insufficient  to  establish  it. 
He  testifies  that  he  believes  that  John  Jesse  Reeves  brought  the 
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deed  from  Paris  in  1816  ;  but  it  is  evident  that  he  neither  knew  nor 
could  have  known  whether  such  was  the  fact.  He  also  states  that 
Reeves  informed  the  family  that  he  bad  placed  all  the  papers  which 
he  brought  from  Paris,  and  also  those  which  he  otained  from  Gen- 
eral Mason,  in  the  hands  of  Qeneral  Jones,  and  he  knows  that,  in  the 
fall  of  1824,  he  received  the  original  deed  from  General  Jones.  It 
is  plain,  however,  that  how,  or  when,  or  from  whom,  General  Jones 
received  it,  the  witness  neither  knew  nor  had  the  means  of  knowing. 
Nor  does  it  satisfactorily  appear  how,  or  when,  or  by  whom,  it  was 
obtained  from  the  office  ojf  the  American  consul.  A  difficulty,  it 
seems,  arose  on  this  point  in  the  year  1838,  and  then  the  affidavit  of 
Wm.  Smith  was  made. — (See  Mr.  Key's  argimient.) 

Charles  L.  Gazeau,  in  his  memorial  to  Congress,  dated  March  20, 
A.  D.  1818,  states  that  the  deed  of  assignment  had  been  *  annulled, 
and  was  then  in  his  hands.  In  a  letter  written  by  him  to  the  Com- 
mittee of  Ways  and  Means,  dated  March  26,  A.  D.  1818,  he  states 
that  Francis  Gazeau  instituted  a  suit  to  obtain  the  annulling  and 
cancelling  of  the  original  contract,  and  by  virtue  thereof  received 
and  recovered  it  from  the  office  of  the  consul,  where  it  had  been 
deposited,  *'the  same  being  ipso  facto  declared  cancelled,  revoked, 
null  and  void."  This,  he  says  was  done  in  the  year  1809.  In 
proof  of  it  he  refers  to  the  papers  **A  A"  and  **B  B,"  which  have 
already  been  noticed.  Moreover,  whether  in  point  of  fact  he  then 
had  the  original  deed  in  his  possession  we  have  no  means  of  deter- 
mining. Evep  if  he  had  in  his  possession  at  that  time  a  paper  which 
he  regarded  as  the  original  deed,  to  enable  this  Court  to  decid*^ 
whether  it  was  or  not,  some  better  evidence  is  neee«Harv.  But  even 
if  such  evidence  existed,  proof  that  he  had  possession  of  the  oriirin  t 
deed  on  the  20th  day  of  March,  A.  D.  1818,  would  not  be  proof  th  it 
it  was  in  the  possession  of  Gazeau  in  his  lifetime. 

As  my  opinion  is  that  it  is  not  shown  by  the  evidence  that  tho 
deed  of  assignment  was  in  Gazeau' s  possession  after  it  was  deposited 
in  the  office  of  the  American  consul,  I  need  not  consider  what  wouid 
have  been  the  e£fect  of  such  possession  if  it  had  in  point  of  fact 
existed. 

It  is  a  matter  worthy  of  notice,  that,  notwithstanding  Gazeau  em- 
ployed General  Mason  as  his  agent  to  prosecute  this  claim  as  early  as 
the  year  1809,  still  he  did  not,  at  any  time  during  his  life,  give  notice 
to  the  government  of  the  United  States  or  inform  his  agent  that  the 
assignment  had  been  annulled,  or  even  that  it  had  ever  had  an  exist- 
ence. It  seems  to  me  that  if  the  annulment  had  actually  occurred, 
as  has  been  alleged,  it  was  the  natural  suggestion  of  prudence  that 
Gazeau' s  agent  should  have  been  informed  of  it,  and  that  some  reli- 
able evidence  of  it  should  have  been  preserved.  Instead  of  this, 
however,  it  is  not  heard  of  by  General  Mason  or  the  government  of 
the  United  States  till  after  the  death  of  Gazeau,  and  after  the  money 
had  been  paid  to  Gorbeaux's  agent,  and  after  Corbeaux  had  no  longer 
any  interest  to  contest  the  point  with  Gazeau' s  representatives.  And 
from  that  time  to  the  present  the  only  evidence  which  has  been  offered 
on  this  point  is  that  which  has  been  noticed.     General  Mason,  it  is 


JACOB  BIQEIiOW.  55 

evident,  never  heard  of  this  assignment  till  after  Stewart  had  re- 
ceived the  monej  appropriated  by  the  act  of  1817.  It  is  stated  in 
the  report  of  the  Judiciary  Committee,  House  of  Representatives,  made 
March  27,  A.  D.  1844,  that  **  notice  was  given  the  government  by 
Cazean  of  his  still  holding  the  claim  :"  but  on  what  evidence  this 
statement  was  made  I  have  not  been  able  to  discover.  If  he  did  give 
such  notice,  it  seems  to  me  that  he  ought  to  have  made  some  reference 
to  the  deed  of  assignment  and  its  annulment.  But  it  nowhere  ap- 
pears that  this  was  done.  It  is  also  stated  in  the  same  report  that 
'*it  does  appear  that  Cazeau  obtained  possession  of  the  original 
papers,  which  he  forwarded  to  General  Mason,  of  Greorgetown,  in 
1809,  to  be  again  presented  to  Congress.''  If  by  ** original  papers'' 
is  here  meant  the  deed  of  assignment,  the  evidence  does  not  sustain 
the  report.  Whether  Cazeau  ever  parted  with  the  possession  of  the 
papers  rdating  to  his  daim  or  any  of  them  were  ever  in  the  posses- 
sion of  Corbeaux,  does  not  appear  in  the  evidence. 

It  seems  to  me  that  the  evidence  in  this  case  does  not  show  that 
the  deed  of  assignment  was  ever  annulled.  If  it  never  was  annulled, 
then  the  payment  to  Stewart  was  unquestionably  valid. 

My  opinion  is,  that  the  petitioner  is  not  entitled  to  relief. 


IN  THE  COURT  OF  CLAIM3. 
BIGELOW,   ADMINISTRATOR  OF  CAZEAU  V8.  THE  UNITED  STATES. 

Gilchrist,  Chief  Justice : 

I  am  obliged,  upon  examination,  to  adhere  to  the  opinion  originally 
delivered  by  the  Court  in  favor  the  claimant. 

I  believe  that  a  very  great  fraud  has  been  perpetrated  upon  the 
government  of  the  United  States,  and  upon  the  persons  whose  inter- 
ests are  represented  by  this  claimant,  by  him  to  whom  the  money 
was  paid  without  sufficient  investigation  by  the  officers  of  the  treasury. 
If  the  United  States  have  paid  money  to  the  wrong  person,  that 
neither  in  equity  nor  in  law  is  an  answer  to  the  demand  of  the  person 
who  is  entitled  to  the  money.  The  fraud  may  be  enveloped  in  such 
a  complication  of  facts  that  it  may  be  difficult  to  expose  it  and  show 
the  rights  of  the  claimant,  but  that  the  fraud  exists  I  have  a  very 
decided  opinion.  The  material  question  is  one  of  fact,  and  that  is, 
was  the  money  paid  by  the  United  States  to  the  person  entitled  to 
receive  it? 

The  facts  upon  which  the  petitioner  relies  are  as  follow  : 

Francis  Cazeau  w^s  a  wealthy  merchant,  residing  in  Montreal  at 
the  commencement  of  the  revolution,  and  espoused  the  caused  of  the 
revolted  colonies.  In  the  year  1777,  in  pursuance  of  a  verbal  agree- 
ment with  General  Arnold,  he  procured  eight  thousand  bushels  of 
wheat,  and  had  it  ground  into  flour,   and  packed  for  the  American 
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troops,  but  as  the  Americans  did  not  invade  Canada,  and  Cazeau  was 
imprisoned  for  favoring  their  cause,  the  flour  was  ruined,  and  he  lo8t 
it  witli  his  expenses  and  commissions. 

In  the  spring  of  1777  Cazeau  also  despatched  to  Ticonderoga,  to 
delivered  to  the  American  general  there,  three  batteaux  laden  with 
provisions,  <&c.,  and  costing  four  thousand  dollars.  The  Americans 
had  vacated  that  post,  but  while  the  boats  were  there  the  Americans 
mude  a  descent  upon  the  place,  and  captured  and  plundered  the  boats 
as  enemy's  property,  by  which  Cazeau  lost  the  value  of  the  supplies 
and  his  expenses  and  commissions. 

He  also  incurred  expenses  amounting  to  $276  64  for  procuring 
intelligence  for  the  Americans.  , 

On  the  18th  of  March,  1784,  Congress  directed  the  claims  to  be 
settled,  with  interest  from  the  year  1777,  and  directing  Cazeau' s  oath 
to  be  received  in  support  of  other  evidence.  In  the  month  of  July, 
1785,  Mr.  Barber,  a  commissioner,  who  was  authorized  to  examine 
the  accounts  of  Canadian  refugees,  reported  in  favor  Cazeau' s  claim. 
In  the  month  of  January,  1817,  a  committee  of  the  Senate  reported 
in  favor  of  the  claim,  and  a  bill  was  passed  for  the  payment  of 
$42,737  97,  including  interest,  to  the  legal  representatives  of  Cazeau. 
But  the  heirs  of  Cazeau  have  never  received  any  part  of  this  money 
except  as  hereinafter  stated. 

The  claimant  alleges  that  in  the  year  1807  Cazeau  went  to  France, 
and  being  seventy-eight  years  old,  and  broken  down  by  grief  and 
infirmity,  was  induced  by  the  practice  of  gross  imposition  upon  him, 
to  execute  a  power  of  attorney  to  one  Corbeaux  to  prosecute  this 
claim  for  him,  and  an  assignment  to  Corbeaux  of  three-fourths  of  the 
claim  for  the  nominal  consideration  of  two  hundred  thousand  dollars, 
none  of  which,  however,  was  paid  to  him.  The  claimant  produced 
in  evidence  this  instrument,  the  test  of  which  is  as  follows :  **  In  testi- 
mony of  the  whole  of  which,  the  said  Francis  Cazeau  and  Francis 
Corbeaux,  jr.,  have  hereunto  interchangeably  affixed  their  hands  and 
seals  in  the  city  of  Paris,  on  the  thirtieth  day  of  November  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  seven."  The 
instrument  purports  to  be  executed  in  the  presence  of  two  witnesses. 
Then  follows  a  certificate  that  on  the  day  aforesaid,  Cazeau  and 
Corbeaux  came  before  Fulwar  Skipwith,  commercial  agent  of  the 
United  Stated  at  Paris,  and  agent  for  prize  causes,  and  acknowledged 
the  instrument  to  be  their  free  act  and  deed,  upon  a  copy  of  the 
instrument.  After  this  is  a  certificate  signed  by  David  Bculie  War- 
den, under  the  seal  of  the  consulate  of  the  United  States  at  Paris, 
stating  *  *  that  the  above  instrument  of  writing  is  a  true  and  perfect  copy 
of  the  original,  executed  by  the  above  mentioned  individuals,  *  *  * 
and  the  said  original  instrument  is  deposited  in  my  office,  and  was 
there  registered  in  folio  1,  the  twentieth  day  of  November,  one  thou- 
sand eight  hundred  and  eight."  This  certificate  bears  date  the  20th 
of  December,  1808.  The  instrument  commences  by  stating  the  char- 
acter and  amount  of  the  claims  of  Cazeau  upon  the  United  States  and 
that  Congress  had  adjourned  the  consideration  of  them  to  the  month 
of  November,    1802,   since  which  time   Cazeau  had  heard  nothing 
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farther  concerning  them,  and  stating  also  that  his  unfavorable  cir- 
cumstances made  it  a  material  object  for  him  to  have  the  claim  properly 
managed,  and  that  his  old  age  and  bad  state  of  health  made  it  im- 
practicable for  him  to  attend  to  it  in  person.  The  instrument  then 
stated  that  it  was  ** indented  of  two  parts/'  and  in  consideration  of 
the  sum  of  1,200,000  francs  paid  by  Corbeaux  to  Cazeau,  Cazeau 
as«ignfied  to  Corbeaux  three-fourths  of  his  claim  upon  the  United 
States,  or  of  what  may  be  recovered  thereon,  and  that  the  better  to 
insure  the  settlement  and  recovery  of  said  claims,  Corbeaux  should 
be  fully  and  irrevocably  empowered  to  act  both  in  his  own  behalf  and 
on  behalf  of  Cazeau,  and  Corbeaux  was  appointed  by  Cazeau  his 
attorney  irrevocable  as  far  as  regarded  the  three-quarters  parts  as- 
signed for  him,  the  said  Cazeau  for  his  use  and  benefit,  in  his  name  and 
behalf  as  far  as  regarded  the  one-quarter  part  of  said  claims  not 
aligned  and  conveyed  by  these  presents,  and  as  to  what  regards  the 
said  three-fourths  parts,  presently  assigned  and  conveyed  for  the  proper 
use  and  benefit  of  Corbeaux,  empowering  him  to  receive  the  same 
from  the  United  States,  with  a  power  of  substitution.  It  was  also 
provided,  that  if  Cazeau  should  annul  the  whole  or  part  of  the  powers 
relative  to  his  interest,  not  assigned,  he  should  forfeit  the  sum  of 
twenty  thousand  dollars. 

On  the  same  day  with  the  execution  of  the  above  instrument,  a 
collateral  agreement  was  made  between  the  parties,  providing  that  if 
Cazeau's  claim  shouldnot  be  liquidated  within  the  next  two  sessions  of 
Congress,  Cazeau  might  re-enter  into  the  exercise  of  his  rights,  and 
might  revoke  the  powers  which  he  had  given  to  Corbeaux,  who  should 
not  claim  of  him  the  stipulated  sum  of  twenty  thousand  dollars,  nor 
any  indemnity  whatever. 

On  the  19th  of  April,  1808,  Cazeau  executed  an  instrument  revoking 
the  power  of  attorney  to  Corbeaux,  as  appears  by  the  receipt  of  M. 
Thille  for  the  fees  for  that  service.  In  the  month  of  May,  1808, 
Cazeau  caused  criminal  proceedings  to  be  instituted  against  Corbeaux 
for  swindling.  It  is  alleged  by  the  claimant  that  in  consequence  of 
these  proceedings  the  original  assignmeift  and  power  of  attorney  was 
surrendered  and  annuled.  This  original  instrument,  it  appears,  was 
placed  by  the  heirs  of  Cazeau,  in  the  year  1831,  in  the  hands  of 
Bigelow,  the  administrator  and  present  claimant,  who  now  produces 
it  on  the  trial. 

It  is  in  evidence  that  Cazeau  died  in  Paris  in  the  year  1815. 

The  claimant  alleges  that  the  original  instrumennt  having  been 
recorded  in  the  American  consulate  at  Paris,  in  the  year  1808,  Cor- 
beaux procured  a  copy  thereof,  and  executed  a  power  of  attorney  to 
one  James  Grubb,  in  London,  who  substituted  for  himself  one  Joseph 
B.  Stewart.  The  latter  came  to  this  country  and  induced  Congress 
to  pass  the  act  of  1817,  and  received  from  the  treasury  the  money 
thus  appropriated. 

The  claimant  alleges  that  the  receipt  of  the  money  by  Stewart  was 
a  fraud  upon  the  heirs  of  Cazeau,  and  that  the  payment  of  the  money 
by  the  government  to  Stewart  did  not  discharge  the  claim  of  the  heirs 
upon  the  United  States. 
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It  is  contended  by  the  claimant  that  there  wag  but  one  original 
instrument,  which  had  been  surrendered  to  Gazeau. 

It  is  answered  by  the  Solicitor  that  the  instrument  purports  to  be 
*  indented  in  two  parts,  and  that  the  teste  shows  that  the  parties 
executed  it,"  interchangeably,  thus  showing  that  both  Gazeau  and 
Gorbeaux  kept  an  original.  * 

When  a  paper  purports  to  be  in  two  parts,  and  to  be  executed  inter- 
changeably, these  two  circumstances,  in  the  absence  of  all  evidence 
and  all  considerations  to  the  contrary,  undoubtedly  show  that  the 
instrument  is  in  two  parts.  But  in  this  case  there  is  no  attempt  to 
show,  if  there  were  two  parts,  what  became  of  the  part  which  belonged 
to  Gorbeaux,  or  why  it  was  necessary  to  procure  a  copy  from  the 
American  consulate,  and  present  it  at  the  treasury  as  evidence,  for 
the  money  was  paid  upon  the  evidence  Airnished  by  the  copy.  The 
certificate  of  Mr.  Warden  states  that  **  the  orignal  is  deposited  in  my 
ofiice,  and  was  there  registered  November  20,  1808"  and  the  certifi* 
cate  bears  date  December  20,  1808.  At  what  time  it  was  there  de- 
posited does  not  appear,  and  Mr.  Warden  speaks  of  but  one  ariffmal. 
The  probability  is,  that  it  was  placed  there  by  the  assent  of  both 
parties,  and  without  the  assent  of  both  it  is  not  probable  that  the  de- 
positary would  have  surrendered  it.  How,  then,  did  it  come  into  the 
possession  of  the  heirs  of  Gazeau  by  whom  it  was  delivered  to  the 
claimant  twenty-five  years  ago  ?  Now,  whatever  effect  may  be  given 
to  the  proceedings  commenced  in  Paris  by  Gazeau  against  Gorbeaux 
for  fraud,  or  to  the  act  of  revocation  of  the  poV^er  by  Gazeau,  the  col- 
lateral agreement,  above  referred  to,  is  necessary  to  be  considered  in 
relation  to  this  question.  That  provides  that  if  the  claim  should  not 
be  liquidated  in  the  course  of  the  next  two  sessions  of  Gongress, 
Gazeau  might  re-enter  into  the  exercise  of  his  rights,  and  might  re- 
voke the  power.  The  claim  was  not  liquidated  within  the  period 
specified.  Subsequently  the  instrument  is  found  in  the  possession  of 
the  heirs  of  Gazeau.  Does  not  this  afford  a  strong  presumption  that 
the  collateral  agreement  had  been  carried  into  effect,  and  that  the 
instrument  had  been  surrendiered  by  the  assent  of  the  parties  ? 

The  facts  that  the  instrument  is  described  as  **  indented  in  two 
parts,"  and  as  executed  **  interchangeably,"  are  evidence  tending  to 
show  that  the  facts  are  as  they  are  stated  to  be,  that  is,  that  the  in- 
strument was  thus  executed.  But  these  statements  are  slight  evi« 
dence  at  best.  They  do  not  partake  of  the  nature  of  an  estoppel, 
precluding  the  parties  from  averring  the  contrary.  They  are  simply 
recitals  of  a  fact,  and  are  to  be  considered  and  weighed  in  connexion 
with  other  circumstances.  And  these  statements  constitute  the  only 
evidence  in  the  case  that  the  instrument  was  in  two  parts.  The 
money  was  paid  upon  the  evidence  furnished  by  a  copy.  There  is  no 
reason  to  suppose  that  any  other  person  might  not  have  procured  a 
copy  as  easily  as  Stewart,  nor  that  he  might  not  have  procured  a  copy 
at  any  time.  From  the  evidence  in  the  case,  and  particularly  from 
the  letter  of  Mr.  Aspinwall  of  the  25th  of  March,  1833,  it  does  not 
appear  that  the  characters  of  Grubb  or  Stewart  were  above  suspicion. 
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They  were  both  clerks  in  the  American  consulate  at  London.     Grubb 

I     was  discharged  for  misconduct  on  the  14th  of  May,  1817.     Both  of 

I    them  were  in  reduced  circumstances,  and  Mr.  Aspinwall  says  that  his 

oame  was  used  by  Stewart  without  a  shadow  of  authority  or  consent. 

Whatever  is  said  of  these  persons  tends  to  show  that  they  might  have 

jielded  to  the  temptation  and  have  committed  the  alleged  fraud. 

It  appears  from  the  evidence  that  the  heirs  of  Cazeau  always  resided 
in  Montreal,  and  were  not  in  affluent  circumstances,  and  that  they 
were  not  acquainted  with  Gorbeaux,  Grubb,  or  Stewart,  that  they  did 
not  know  of  Stewart's  application  to  the  United  States,  and  never 
received  any  portion  of  the  money  appropriated  by  the  act  of  Congress* 

I  am  aware  of  no  principle  upon  which  it  can  be  held  ths^t  the  pay- 
ment of  a  debt  upon  the  evidence  furnished  by  a  copy  of  an  instru- 
ment, without  proof  of  the  loss  of  the  original,  is  a  discharge  of  the 
debtor.  A  party  is  bound  to  produce  the  best  evidence  the  nature  of 
the  case  will  admit  of.  This  rule  does  not  need,  at  this  day,  any  ar- 
guAent  or  authority  in  its  support.  Now,  Stewart  did  not  produce 
the  original  instrument,  which  was  the  best  evidence.  If  there  had 
been  two  originals,  why  did  he  not  produce  one  of  them,  or  account 
for  its  non-production  ?  With  the  exception  of  the  very  slight  evi- 
dence furnished  by  the  recitals  in  the  original,  which  is  produced  by 
the  claimant,  there  is  absolutely  no  evidence  whatever  which  even 
tends  to  show  that  there  were  two  originals.  The  instrument  pro- 
duced was  in  the  possession  of  the  heirs  from  1808  to  1844,  and 
throughout  the  great  mass  of  the  evidence  no  allusion  is  made  to  the 
existence  of  anothef. 

But  it  is  clear,  also,  as  I  have  stated,  that  the  power  given  to  Gor- 
beaux was  revoked,  and  this  is  sufficient  to  show  the  invalidity  of  the 
pajrment  to  Stewart,  whether  there  were  two  originals  or  not.  Mr. 
Warden  states  that  the  instrument  was  deposited  in  his  office  and 
there  registered.  If  there  had  been  two  parts,  each  party  would 
naturally  have  kept  one  ;  but  if  there  had  been  but  cme,  there  would 
have  been  a  good  reason  for  depositing  it  with  a  third  person,  as 
both  were  equally  interested  in  it.  It  is  certainly  improbable  that 
in  the  inception  of  the  proceedings,  either  party  would  have  suffered 
the  other  to  retain  the  original.  The  production  of  the  original,  then, 
by  one  party,  would  raise  a  strong  presumption  that  it  was  cancelled  ; 
and  this,  in  connexion  with  the  evidence  furnished  by  the  receipt  of 
Thille,  affords  sufficient  evidence  of  the  revocation. 

The  United  States,  then,  stand  in  this  positicm :  They  have  paid 
the  sum  of  $42, 737  97,  which,  by  law,  belonged  to  the  legal  repre- 
sentatives of  Francis  Gazeau,  to  a  person  who  had  no  authority  to 
receive  it.  I  need  not  waste  words  or  reasoning  to  show  that  such  a 
pajrment  is  not  a  defence. 

In  the  month  of  June,  1844,  a  bill  was  passed  providing  for  the 
payment  of  one-fourth  of  the  sum  appropriated  by  the  act  of  1817, 
which  was  received  by  the  petitioner,  with  interest  from  May,  1818. 
This  sum  must  have  been  paid  upon  the  ground  that  one-fourth,  at 
least,  of  the  sum  of  $42,737  97  belonged  to  the  heirs  of  Gazeau  under 
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the  provisions  of  the  original  contract,  and  that  to  that  extent,  cer- 
tainly, the  payment  to  Stewart  was  wrongfiil.  The  sum  allowed  by 
the  act  1817,  was  made  up  by  estimating  the  amount  of  the  claim  at 
$12,276  64,  by  adding  to  it  interest  from  the  year  1777,  $29,463  60, 
and  by  two  other  items  amounting  to  about  $4, 000.  From  the  whole 
sum  was  deducted  a  credit  and  interest  of  about  $3,000.  This  is 
clearly  an  acknowledgment  by  the  United  States  that  interest  was 
due  on  the  original  claim.  When  the  act  of  1844  was  passed,  giving 
to  the  claimant  one-fourth  of  the  sum  originally  appropriated,  interest 
was  allowed  on  that,  constituting  a  further  acknowledgment  that  in- 
terest was  due,  and  admitting  also  that  the  pajTment  to.  Stewart  was 
to  that  extent  wrongful.  It  would  be  difficult  to  conceive  of  any 
more  distinct  acknowledgment  that  interest  was  due,  than  is  contained 
in  these  two  acts. 

Was,  then,  the  payment  to  Stewart  wrongful?  I  think  it  was,  and 
thiat  it  is  no  answer  to  the  claim  now  made  against  the  United  States. 
The  statement  of  the  amount  due,  contained  in  the  petition,  appears 
to  be  correct.  It  is  calculated  there  to  amount,  on  the  15th  June, 
1855,  to  the  sum  of  $110,264  02  ;  to  this  should  be  added  interest 
to  the  1st  of  December,  1857,  on  the  sum  of  $42,737  97,  $6,283  85. 

It  has  been  argued  by  the  Solicitor  that  the  claim  allowed  by  the 
act  of  1817  had  no  foundation,  and  that  we  should  now  inquire  into 
its  merits.  But  we  are  now  nearly  forty  years  further  removed  from 
the  time  of  the  original  transaction  than  the  Congress  was  which 
passed  the  bill,  and  the  claim  was  then  efxamined  with  the  greatest 
care  and  deliberation.  The  act  of  1817  appears  to  me  to  stand  on 
the  same  ground  with  any  other  law  which  it  was  competent  for  Con- 
gress to  enact.  If  we  may  re-examine  this  claim  and  reject  it,  on 
the  ground  that  Congress  was  deceived,  it  would  be  difficult,  after 
that,  to  know  where  to  draw  the  line.  Congress  may  be  deceived 
by  false  evidence  and  representations  in  the  enactment  of  other  laws, 
as  well  as  those  by  which  money  is  appropriated.  I  do  not  think  it  was 
intended  to  confer  upon  this  Court  the  power  to  revise  the  legislation 
of  Congress  ;  and,  without  an  indisputable  authority,  and  the  most 
imperious  necessity,  it  is  a  power  which  I  should  hesitate  long  before 
assuming.  But  the  judgment  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Fletcher  vs.  Peck,  (6  Cranch,  87,)  covers  the 
whole  ground  here  assumed  by  the  Solicitor.  In  that  case.  Chief 
Justice  Marshall  says  :  **It  may  well  be  doubted  how  far  the  validity 
of  a  law  depends  upon  the  motives  of  its  framers,  and  how  far  the 
particular  inducements  operating  on  members  of  the  supreme  sove- 
reign power  of  a  state  to  the  formation  of  a  contract  by  that  power, 
are  examinable  in  a  court  of  justice.  If  the  principle  is  conceded, 
that  an  act  of  (he  supreme  sovereign  power  might  be  declared  'feuU 
by  a  court,  in  consequence  of  the  means  which  procured  it,  still  there 
would  be  much  difficulty  in  saying  to  what  extent  those  means  must 
be  applied  to  produce  this  effect.  Must  it  be  direct  corruption,  or 
would  interest  or  undue  influence  of  any  kind  be  sufficient?  Must 
the  vitiating  cause  operate  on  a  majority,  or  on  what  number  of 
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members?  Would  the  act  be  null,  whatever  might  be  the  wish  of 
the  nation,  or  would  its  obligation  or  nullity 'depend  on  the  pubUc 
sentiment?"  The  ghief  justice  also  says  :  **For  a  party  to  pronounce 
its  own  deed  invalid,  whatever  cause  may  be  assigned  for  its  inva- 
lidity, must  be  considered  as  a  mere  act  of  power,  which  must  find  its 
vindication  in  a  train  of  reasoning  not  often  heard  in  courts  of 
justice."  For  the  reason  above  stated,  I  am  of  opinion  that  we 
cannot  inquire  into  the  merits  of  the  original  claim. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Ma&ch  8,  1858. — Keferred  to  the  Ck)mmittee  on  Claims. 


The  Court  op  Claims  submitted  the  following 
REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepreaentatives  of  the  United 
States  in  Congress  assenMed : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

CHABLES  D.  ARFWEDSON  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Certified  copies  of  papers  from  the  State  Department,  transmitted 
to  the  House  of  Representatives. 

3.  Certified  copies  of  papers  from  the  Treasury  Department  trans- 
mitted to  the  House  of  Representatives. 

4.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r»AT  1  ^*^  ^^  s*^^  Court,  at  Washington,  this  fourth  day  of  March, 

181UL.J     j^      jy      jggg^ 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honor  able  the  Judges  of  the  Court  of  Claims  : 

The  petition  of  Charles  D.  Arfwedson  respectfully  shows  : 
That  in  the  year  1849,  while  he  was  United  States  consul  at  Stock- 
holm in  Sweden,  Mr.  Ellsworth,  the  United  States  charge  d'affaires  at 
the  same  court,  was  recalled  and  the  legation  placed  in  his  charge  on 
the  24th  July,  1849,  and  in  conformity  with  repeated  instructions  from 
the  Department  of  State,  he  corresponded  with  the  Swedish  govern- 
ment and  with  that  department  upon  diplomatic  subjects  of  a  delicate 
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nature  (and  in  a  manner  entirely  satisfactory  to  the  United  States 
goyernment)  until  the  22d  April,  1850,  when  Mr.  Schroeder  entered 
upon  the  functions  of  the  oflSce.  That  for  these  services  he  asks  the 
salary  of  a  charg6  d'affaires  for  the  period  he  discharged  the  duties, 
(under  the  direction  of  the  State  Department)  and  the  Department  of 
State  decided  that  there  was  no  authority  to  pay  without  special  legis* 
lation.  He  therefore,  through  his  agent,  Francis  A.  Dickins,  pe- 
titioned Congress.  During  the  1st  session  31st  Congress,  Mr.  Foote 
introduced  into  the  Senate  bill  No.  378,  to  pay  his  demand  in  full, 
but  it  was  not  finally  acted  upon  by  that  body.  Again,  during  the 
1st  session  of  the  32d  Congress,  he  presented  a  memorial  to  each 
House  of  Congress,  and  an  amendment  was  made  to  the  general  civil 
and  diplomatic  bill  to  pay  one-half  the  salary,  amounting  to  $1,681  25, 
which  ne  received  by  his  attorney  and  agent.  That  again,  1st  ses- 
sion, 33d  Congress,  he  presented  a  memorial  to  each  House,  asking  to 
be  paid  the  other  half  of  the  salary.  In  the  Senate,  the  Committee  on 
Foreign  Relations  made  a  favorable  report,  (No.  366)  accompanied  by 
bill  No.  3T2,  which  was  passed  and  sent  to  the  House  of  Representa- 
tives ;  that,  in  the  House  of  Representatives,  the  Committee  on  Foreign 
Affairs  directed  their  chairman  to  report  an  amendment  to  the  general 
appropriation  bill  to  pay  the  claim  ;  that  when  the  amendment  was 
offered,  it  was  decided  to  be  out  of  order,  and  consequently  lost ;  that 
the  chairman  of  the  Committee  on  Foreign  Affairs  of  the  House  of 
Bepresentatives  then  took  the  memorial  and  papers  which  had  origi- 
nally been  presented  to  the  House  of  Representatives  and  requested 
Mr.  Mason,  the  chairman  of  the  Committee  on  Foreign  Relations  in 
the  Senate,  to  move  an  amendment  to  the  appropriation  bill  there, 
(the  Senate  having  already  passed  a  bill,  which  was  then  in  the  House 
of  Representatives,  to  pay  the  same,)  but  instead  of  doing  so,  he  pre- 
sented them  including  the  old  memorial,  which  belonged  to  the  House 
of  Representatives  and  had  been  inadvertently  sent  to  the  Senate,  and 
bad  them  referred  to  the  Committee  on  Foreign  Relations,  and  after* 
wards  made  a  report.  No.  389,  asking  to  be  discharged  from  the 
further  consideration  of  the  subject ;  that  your  petitioner  knew  nothing 
of  this  until  after  Congress  had  adjourned  ;  that  in  the  House  of  Rep- 
resentatives the  Senate  bill,  report,  and  papers  were  mislaid,  and 
consequently  not  reported  to  the  House  when  they  should  have  been. 
Wherefore  your  petitioner  (who  is  sole  owner  of  the  claim)  asks  the 
favorable  consideration  of  the  Court  in  the  premises. 

CHARLES  D.  ARFWEDSON, 
By  his  agent  and  Attorney, 

FRANCIS  A.  DICKINS. 

County  of  Washington, 
District  of  Columbia. 

Personally  appeared  before  me,  this  20th  October,  1856,  Francis  A. 
Dickins,  who  being  duly  sworn^  says  that  he  believes  the  foregoing 
particulars  to  be  true. 

JOHN  D.  CLARK,  J.  P. 


CHARLES  D.  ARFWEDSON.  $ 

IN  THE  COURT  OF  CLAl^iS. 

Chables  D.  Arfwsdson  v8.  The  United  States. 

SoARBURaH,  J.,  delivered  the  opinion  of  the  Court. 

Mr.  Ellsworth,  late  chargfi  d'affaires  of  the  United  States  at  Stock- 
holm, Sweden,  was  recalled,  and  on  his  recall^  by  the  direction  of  the 
Secretary  of  State,  placed  the  legation  in  the  hands  of  the  petitioner. 
The  despatch  from  the  State  Department  recalling  Mr.  Ellsworth,  and 
directing  him  to  transfer  the  legation  to  the  petitioner,  bears  date  on 
the  13th  day  of  March,  A.  D.  1849,  and  the  transfer  was  made  on  the 
24th  day  of  July,  in  that  year.  The  petitioner  was  also  at  that  time 
the  consul  of  the  United  States  at  Stockholm. 

The  petitioner  continued  to  act  as  charge  d'affaires  ad  interim  until 
the  22a  day  of  April,  A.  D.  1850,  when  Mr.  Schroeder,  the  successor 
of  Mr.  Ellsworth,  entered  upon  the  duties  of  his  office.  During  that 
time,  under  repeated  instructions  from  the  State  Department,  he  cor- 
responded with  this  government  and  that  of  Sweden  upon  diplomatic 
subjects  of  a  delicate  nature,  in  a  manner  entirely  satisfactory  to  this 
government. 

By  the  act  approved  August  31st,  A.  D.  1852,  ch.  108,  an  appro- 
priation of  sixteen  hundred  and  eighty-one  dollars  and  twenty-five 
cents  was  made  '^for  compensation  of  Charles  D.  Arfwedson,  consul 
of  the  United  States  at  Stockholm,  Sweden,  for  diplomatic  services 
rendered  as  charge  d' a f aires  at  that  place,  by  the  instruction  of  the 
Secretary  of  State,  from  the  recall  of  Mr.  Ellsworth  to  the  arrival  of 
Mr.  Schroeder,  appointed  charge  d* a f aires  from  the  twenty-fourth 
July,  eighteen  hundred  and  forty-nine,  to  the  twenty-second  day  of 
April,  eighteen  hundred  and  fifty,  a  period  of  eight  months  and  twenty- 
nine  days,  being  one-half  of  the  salary  of  a  charge  d'affaires,  and  in 
full  for  such  service  for  the  period  named." — (10  Stat,  at  L.,  p.  89.) 

At  the  first  session  of  the  33d  Congress,  the  petitioner  presented  a 
memorial  to  each  house,  asking  to  be  paid  the  other  half  of  the  salary. 
In  the  Senate,  the  Committee  on  Foreign  Relations  made  a  favorable 
report,  accompanied  by  a  bill,  which  was  passed  and  sent  to  the  House 
of  Representatives.  In  the  House  of  Representatives  the  Committee  on 
Foreign  Affairs,  the  petitioner  states,  directed  their  chairman  to  report 
an  amendment  to  the  general  appropriation  bill  to  pay  the  claim. 
The  amendment  was  offered,  but  rejected,  because  it  was  out  of  order. 
Afterwards  the  Committee  on  Foreign  Relations  in  the  Senate  made  a 
report,  asking  to  be  discharged  from  the  further  consideration  of  the 
niDJect. 

The  petitioner  asks  the  favorable  consideration  of  this  Court  in  the 
premises. 

The  act  of  Congress  approved  May  1,  A.  D.  1810,  which  was  in 
force  when  the  services  for  which  compensation  is  now  claimed  were 
rendered,  provides,  *'  that  the  President  of  the  United  States  shall  not 
allow  to  any  *****  charge  d'affaires  a  greater  sum  than 
at  the  rate  of  four  thousand  five  hundred  dollars  per  annum,  as  a  com- 
pensation for  all  his  personal  services  and  expenses." — (2  Stat«  at  L., 
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p.  608,  ch.  44,  §  1.)  In  this  case,  Congress  allowed  to  the  petitioner 
compensation  at  the  rate  of  one-half  of  the  maximum  authorized  by 
the  act  of  1810,  and  declared  that  it  should  be  in  full  for  the  services 
rendered  by  him.  The  compensation  to  which  the  petitioner  was  en- 
titled could  not  exceed  the  rate  of  $4,500  per  annum;  but  it  might, 
in  the  discretion  of  the  President,  be  less.  The  President  not  making 
any  allowance,  the  matter  was  referred  to  Congress,  and  Congress 
allowed  less.  This  is  conclusive  against  the  petitioner.  He  has  no 
legal  right  to  any  greater  compensation. 

The  Committee  on  Foreign  Relations  in  the  Senate,  in  their  report 
made  on  the  15th  day  of  May,  A.  D.  1854,  say:  "The  memorialist 
acted  as  charge  d'a£faires  for  a  period  of  eight  months  and  twenty- 
nine  days  ;  for  which  his  compensation,  at  the  usual  rate  of  $4,600 
per  annum^  would  amount  to  the  sum  of  $3,362  50.  In  the  general 
civil  and  diplomatic  appropriation  act  of  August  31,  1852,  provision 
was  made  for  the  payment  of  half  that  sum  to  the  memorialist,  leaving 
$1,681  25  still  due,  for  which  he  now  appeals  to  Congress. 

"  When  this  application  was  before  this  committee  during  the  last 
Congress,  it  was  believed  that  the  consul  fees,  together  with  the  amount 
then  allowed,  would  be  equivalent  to  the  full  compensation  of  a  charge, 
and  hence  the  whole  was  not  then  allowed.  But  it  now  appears  from 
a  certificate  of  the  memorialist,  filed  with  the  present  application,  that 
the  whole  amount  of  consular  fees  received  by  him  from  the  Ist  of 
April,  1849,  to  the  1st  of  April,  1850,  was  but  $89  75 — ^a  sum  believed 
to  be  barely  adequate  to  cover  the  expenses  of  the  consular  office  itself. 

"Under  these  circumstances  the  committee  see  no  reason  why  a  dis- 
crimination should  be  made  against  this  particular  claimant^  whilst 
it  has  been  usual  to  allow  full  compensation  for  such  services  in  other 
similar  cases.  They  therefore  report  a  bill  for  the  amount  of  the  bal- 
ance above  stated,  and  recommend  its  passage." 

If  Congress  acted  under  the  mistake  stated  by  the  committee,  in 
making  the  appropriation  of  1852,  they  doubtless  can  afford  relief. 
But  this  Court  is  not  authorized  to  inquire  into  that  matter.  Con- 
gress had  full  power  to  ascertain  and  determine  the  value  of  the  peti- 
tioner's services.  They  did  so.  Their  act  is  law  to  this  Court.  We 
cannot  gainsay  it.  We  are  obliged,  therefore,  to  say,  that  the  peti- 
tioner has  no  legal  title  to  relief. 


35th  Covgbbss,  )  SENATE.  ( Mis.  Doc. 

Itl  Ses8um.     J  )  No.  192. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Mabcb  8, 1858. — Referred  to  the  Committee  on  Claimi . 


The  CouKT  OF  Claims  submitted  the  following 
REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepreseniaiivea  of  the  United 
States  in  Congress  assembled : 

The  CJourt  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

N.  AND  B.  GODDARD,  EXECUTORS  OF  NATHANIEL  GOD- 
DARD,  vs.  THE  UNITED  STATES. 

1 .  The  petition  of  the  claimant. 

2.  Solicitor's  hrief. 

3.  Opinion  of  the  Court  adverse  to  the  claim. 

4.  Numerous  papers  in  this  case,  referred  by  the  House  of  Repre- 
sentatives to  the  Court  of  Claims,  are  returned  to  that  House  in  a 
separate  package. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the* 
r       -,  seal  of  said  Court,  at  Washington,  this  fourth  day  of  March,. 

IL.  S.J     ^      J^       jygg^ 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims^ 


IN  THE  UNITED  STATES  COURT  OF  CLAIMS. 

To  the  honorable  the  Judges  of  the  Court  of  Claims  : 

The  petition  of  Nathaniel  Goddard  and  Benjamin  Goddard,  execu- 
tors of  the  last  will  and  testament  of  Nathaniel  Goddard,  late  of  the 
city  of  Boston,  owner  of  the  ship  Ariadne,  in  behalf  of  themselves 
and  William  Parsons,  Thomas  C.  Amory  &  Co.,  Samuel  G.  Perkins 
&  Co.,  James  and  Thomas  H.  Perkins,  Thomas  Parsons,  and  Samuel 
Hay,  all  of  said  city,  and  together  with  said  Nathaniel  Goddard, 
owners  of  her  cargo,  or  their  legal  representatives,  respectfully 
showeth : 

That  in  the  month  of  September,  1812,  the  said  ship  Ariadne  sailed 
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from  Alexandria,  then  in  the  District  of  Columbia,  for  Cadiz,  in 
8pain,  a  neutral  port,  with  a  cargo  of  flour  consigned  to  a  mercantile 
house  in  said  Cadiz  composed  of  native  American  citizens.  That  on 
her  direct  voyage  thither,  and  on  the  15th  October,  1812,  she  was 
captured  by  the  United  States  brig-of-war  Argus,  and  brought  into 
the  district  of  Pennsylvania,  and  there  libelled  in  the  district  court 
by  the  captors  as  prize  of  war  ;  that  the  sole  cause  of  her  capture,  and 
of  her  condemnation  as  hereinafter  mentioned^  was,  that  she  hcid  on 
board  at  the  time  of  her  capture  a  British  license  ;  that  the  petitioners 
gave  bonds,  on  the  delivery  of  the  vessel  and  cargo  to  them,  in  the 
usual  form,  and  the  Ariadne  again  proceeded  on  and  performed  her 
original  voyage,  and  arrived  at  her  port  of  destination  in  February, 
1813 ;  that  the  libel  was  heard  and  tried  in  the  district  court  of  the 
district  of  Pennsylvania,  when,  after  a  full  hearing,  the  transaction 
was  pronounced  innocent,  and  the  vessel  and  cargo  ordered  to  be  re- 
stored to  the  petitioners,  and  the  captors  to  pay  damages.  From  this 
decree  the  captors  appealed  to  the  circuit  court,  where  the  decree  of 
the  district  court  was  reversed ;  and  from  this  decree  the  petitioners  ap- 
pealed to  the  Supreme  Court  of  the  United  States,  where,  at  the  term 
of  that  court  in  1817,  the  decision  of  the  circuit  court  was  affirmed, 
and  a  final  decree  of  condemnation  passed  on. the  vessel  and  cargo; 
whereupon  the  petitioners  and  their  sureties  paid  the  amount  of  their 
bonds,  to  the  end  that  distribution  might  be  made  to  the  United 
States  and  the  captors  according  to  law.  That  there  was  no  sugges- 
tion or  suspicion  that  the  property  belonged  to  the  enemy,  or  of  its 
having  been  shipped  with  intention  of  promoting  his  views  or  object: 
that  the  whole  offence,  if  any  there  was,  consisted  in  havine  said 
license  on  board  said  vessel ;  that  they  had  no  intention  of  violating 
any  law  of  their  country,  nor  did  they  know  or  believe  that  having  on 
board  said  vessel  said  license  was  in  violation  of  the  law  of  the  land 
or  any  principle  of  public  or  private  duty ;  that  this  opinion  was 
entertained  in  common  with  other  citizens,  and  particularly  expressed 
by  the  most  distinguished  functionaries  of  the  government,  the  then 
President  and  Attorney  General  of  the  United  States ;  that  if  they 
erred  it  was  unintentional,  and  the  penalty  of  sequestration  of  their 
property  was  too  severe  an  infliction  for  the  violation  of  an  unwritten 
rule  of  conduct,  at  that  time  never  promulgated  by  the  government 
or  known  to  the  citizen. 

That  after  her  capture  as  aforesaid  by  the  Argus,  a  prize-master 
was  put  on  board  of  the  Ariadne,  with  orders  to  take  her  into  the  first 
port  she  could  make  in  the  United  States  ;  and  on  the  passage  she  fell 
in  with  two  British  cruisers,  viz  :  the  sloop-of-war  Tartarus,  and  the 
brig  Calibre,  and  escaped  from  them  after  a  strict  examination,  by 
making  use  of  the  very  license  for  having  on  board  which  she  was 
seized  and  condemned.  Your  petitioners  therefore  pray  the  judgment 
of  this  honorable  Court  for  the  portion  of  the  proceeds  of  said  ship 
and  cargo  which  was  paid  into  the  treasury  of  the  United  States. 
Your  petitioners  are  the  sole  owners  of  said  claim,  which  was  brought 
before  Congress  soon  after  the  decree  was  passed ;  and  in  1818,  Mr. 
Lowndes,  of  South  Carolina,  chairman  of  Ways  and  Means,  after 
having  received  the  opinion  of  Mr.  Crawford,  Secretary  of  the  Treasury, 
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made  a  favorable  report  thereon,  but  no  bill  was  passed.  In  1824 
the  petition  was  again  presented  and  referred,  but  no  further  action 
was  had.  In  1837  a  favorable  report  was  made  in  the  House  of  Rep- 
resentatives, but  the  bill  reported  did  not  pass.  In  1846  another  fa- 
Torable  report  was  made,  and  the  bill  for  relief  passed  the  Senate.  In 
1864  a  favorable  report  was  made  in  the  House  of  Representatives, 
but  the  bill  not  having  been  reached,  it  was  by  the  resolution  of  the 
House  referred  to  this  honorable  Court. 

A.  H.  LAWRENCE, 
Attorney  for  Petitioners. 
District  of  Columbia,  )  # 

Washington  County.    \ 

On  this  fifth  day  of  July,  A.  D.  1855,  before  me,  a  justice  of  the 
peace  in  and  for  said  county,  personally  appeared  James  Young,  the 
agent  of  the  within  named  petitioners,  and  made  oath  that  the  facts 
stated  in  the  foregoing  petition  are  true,  to  the  best  of  his  knowledge 
and  belief. 

J.  H.  GODDARD,  J.  P. 


in  the  court  op  claims.— no.  35. 

The  Exbcutors  of  Nathan  Goddard  vs.  The  United  Statbej. 

Solicitor* 8  brief. 

States  that  the  Ariadne  sailed  from  Alexandria  in  September,  1812, 
to  Cadiz,  in  Spain,  and  was  captured  by  the  United  States  brig  Argus ; 
was  libeled,  &c.  Decree  of  the  Supreme  Court  in  1817 ;  condemned 
because  she  had  a  British  license.  States  owners  had  no  intention  of 
violating  the  law  of  the  country,  and  did  not  know  or  beliere  that 
having  said  license  was  in  violation  of  the  law  or  any  principle  of 

Eublic  policy.  This  opinion  is  entertained  by  many  citizens,  particu- 
irly  by  the  President  and  Attorney  General.  After  the  Ariadne 
was  captured,  petition  to  Congress  and  report  of  Mr.  Lounds,  in 
1818.  In  1837,  favorable  report  of  the  House  of  Representatives,  and 
bill  did  not  pass.  In  1846  another  favorable  report,  and  a  bill  for 
relief  passed  the  Senate.     In  1854  another  favorable  report. 

Points. 

This  case  has  already  been  decided  in  the  Supreme  Court. — (See 
Ariadne,  2  Wheaton,  143 ;  seepage  144,  Chief  Justice  calls  for  further 
proof  to  distinguish  this  from  former  cases  of  license ;  see  Justice 
Washington's  opinion,  page  147-'8.)  This  decision  covers  every  point 
on  the  question  of  legality  or  illegality  attempted  to  be  made  by  the 

r^titioners. — (See  argument  of  Mr.  Pinkney  in  the  case  of  the  Aurora, 
Craneh,  213,  who  shows  that  the  principle  on  which  the  Supreme 
Court  decided  the  case  of  the  Ariadne  was  sanctioned  by  the  British 
admiralty  courts  as  far  back  as  1704  and  1707  ;  &ee  also  the  Julia,  8 
Craneh,  181 ;  Aurora,  203 ;  Hiram,  444,  and  1  Wheaton,  440 ;  the  Cale- 
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donia,  4  Wheaton,  page  100  ;  the  Hoop,  1  C.  Robinson,  196  to  201 ; 
1  C.  Robinson,  11,  13 ;  4  C.  Robinson,  83,  84. 

2.  As  to  the  allegation  that  this  law  was  unknown  to  the  adven- 
turers for  this  ship :  Ignorantia  juris,  &c. 

3.  Even  if  the  individuals  filling  the  offices  of  President  and  At- 
torney General  held  the  opinions  charged  in  the  petition,  yet  this 
gives  no  color  of  claim  ap:ainst  the  United  States,  for  it  is  not  alleged 
those  officers  did  any  official  act,  or  had  authority  to  do  any  official 
act,  which  could  bind  the  United  States  to  indemnify  the  adventurerB 
for  loss  sustained  by  embarking  in  this  illegal  trade.  The  trade  was 
not  qngaged  in  for  the  benefit  of  the  United  States,  but  at  the  private 
speculation  of  the  parties,  who  took  all  the  profits  to  their  own  use, 
and  who  should  take  all  the  hazard. 

DAN'L  RATCLIFFE, 
Asatslant  SdicUor  Court  of  Claims. 


IN  THE  COURT  OF  CLAIMS. 

Nathaniel  and  Benjanin  Goddard,  executors  of  Nathaniel  Goddard, 
late  of  the  city  of  Boston,  owner  of  the  ship  Ariadne,  on  behalf  of 
themselves  and  others,  all  of  said  city,  and,  together  with  said  Na- 
thaniel Goddard,  owners  of  her  cargo,  or  their  legal  representatives, 
V8.  Thb  United  States. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

This  cause  was  referred  to  this  Court  by  the  House  of  Representa- 
tives. 

The  petition,  so  far  as  it  need  be  stated,  is  as  follows :  That  in 
September,  1812,  (war  then  existing  between  the  United  States  and 
Great  Britain,)  the  ship  Ariadne  sailed  from  Alexandria,  then  iu  the 
District  of  Columbia,  for  Cadiz,  a  neutral  port,  in  Spain,  with  a  cargo 
of  flour  ;  that  on  the  15th  of  October,  1812,  the  ship  was  captured  by 
the  United  States  brig-of-war  Argus,  and  taken  into  the  district  of 
Pennsylvania,  and  there  libelled  in  the  district  court  of  the  United 
States  ;  that  the  vessel  and  cargo  were  ordered  to  be  restored  by  said 
court,  but  the  circuit  court  in  said  district  reversed  the  decree,  and  the 
vessel  and  cargo  were  condemned ;  that  the  decree  of  the  circuit  court 
was  affirmed  by  the  Supreme  Court  of  the  United  States  ;  that  in  con- 
sequence of  said  decree  of  condemnation,  certain  bonds,  which  had 
previously  been  given  by  the  claimants  upon  the  delivery  to  them  of 
the  vessel  and  cargo,  were  paid,  to  the  end  that  distribution  might  be 
made  to  the  United  States  and  the  captors  according  to  law.  The 
petition  also  states  that  the  sole  cause  of  the  capture  and  condemna- 
tion was,  that  the  ship  had  on  board,  at  the  time  of  her  capture,  a 
British  license. 

The  prayer  of  the  petition  is  for  a  judgment  for  the  portion  of  the 
proceeds  of  said  ship  and  cargo  which  were  paid  into  the  treasury  of 
the  United  States. 

It  is  very  clear,  upon  the  face  of  the  petition,  that  the  claimAntg 
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httve  no  remedy  in  this  Court.  The  said  decree  of  condemnation  of 
the  ship  and  cargo  was  affirmed  bj  the  Supreme  Court  of  the  United 
States,  on  the  around  that  the  ship,  at  the  time  of  her  capture,  was 
sailing  under  a  license  of  the  enemy. — (The  Ariadne,  2  Wheaton,  143.) 

The  money  paid  into  the  treasury  of  the  United  States,  in  conse- 
quence of  said  decree  of  condemnation,  must  be  considered  as  legally 
belonging  to  the  United  States. 

We  cannot  go  behind  the  decree  of  a  court  of  competent  jurisdiction. 

This  case  is,  therefore,  reported  to  Congress  as  one  in  Which,  on 
the  &ce  of  the  petition,  the  claimants  have  no  legal  demand  against 
the  United  States.  The  case  is  one  that  addresses  itself  entirely  to 
the  discretion  of  Congress. 


35th  Conqrbss,  )  SENATE.  C  Mis.  Boo. 

1st  Session.     \  i  No.  193. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


Maboh  8,  1€68.— Referred  to  the  Committee  on  Claims. 


The  Court  of  Claims  submitted  the  following 
REPORT. 

7b  the  honorable  the  Senate  and  House  of  Bepresentatives  of  the  United 
States  in  Congress  ossenMed : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

BENJAMIN  COZZENS,  TRUSTEE,  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Exhioits  filed  in  the  case  hj  the  claimant  and  transmitted  to  the 
House  of  Bepresentatives. 

3.  Certified  copies  of  letters,  &c.,  from  the  Treasury  Department, 
transmitted  to  the  House  of  Bepresentatives. 

4.  Depositions  in  the  case  filed  by  the  claimant. 

5.  Claimant's  first  brief. 

6.  United  States  Solicitor's  brief. 

7.  Claimant's  second  brief. 

8.  Opinion  of  the  Court,  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft    -  1  8®*1  o^  ®**d  Court  at  Washington,  this  fourth  day  of  March, 
L^  ^-J  A.  D.  1858. 

SAM'L  H.  HUNTINGTON, 
Chie/  Clerk  Court  of  Claims. 


IX)  the  honoTcMe  Court  of  Claims  of  the  United  States  ^  now  holden  at  the 

city  of  Washington : 

The  petition  of  Benjamin  Cozzens,  of  Providence,  in  the  State  of 
Rhode  Island,  &c.,  late  cotton  manufacturer,  respectfully  shows  : 

That  in  the  month  of  March,  1845,  I  purchased  a  vacant  cotton  mill 
at  East  Greenwich,  county  of  Kent,  in  this  State,  being  already  owner 
of  two  cotton  mills  at  Warwick,  in  the  same  county.  That  the  said 
mill  at  East  Greenwich  required  large  additions  and  alterations  and 
to  be  fitted  with  new  machinery,  tools,  &c.,  and  the  machinery  in  the 
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Warwick  mills  was  much  worn  and  required  to  be  replaced  with  new 
and  I  resolved  to  do  both  in  the  best  manner,  and  that  such  of  the 
machinery  and  tools  as  I  could  not  obtain  to  advantage  in  this  coun- 
try should  be  imported  from  England.  To  carry  out  these  vi^ws  I 
required  the  aid  of  an  experienced  and  competent  man  in  planning 
the  additions,  &c.,  and  in  importing  and  setting  up  and  operating  the 
machinery  and  tools.  My  inquiries  led  to  an  introduction  to  Jeremiah 
S.  Young,  esq.,  a  highly  respectable  and  intelligent  gentleman  then 
residing  in  the  vicinity  of  Lowell,  who  had  experience  and  skill  in 
machinery.  We  commenced  a  negotiation,  in  which  Mr.  Young  pro- 
posed, first,  to  plan  the  additions  and  alterations  of  the  mills  and  aid 
m  contracting  for  such  of  the  machines  as  were  to  be  obtained  in  this 
country,  and  then  go  to  England  and  contract  for  the  portion  of  the 
machinery  and  tools  we  intended  to  import ;  and,  after  the  execution 
of  these  contracts  was  well  under  way,  and  arrangements  made  for 
shipping  the  machinery,  that  he  should  return  to  this  country  and  set 
up  and  put  said  machinerv  in  operation  in  said  mills. 

It  was  also  agreed  between  me  and  Mr.  Young  that  he  should  take 
an  interest  in  said  mills  and  machinery,  and  I  duly  conveyed  the  same 
to  him  accordingly. 

Mr.  Young  sailed  for  England  in  April,  1845,  and  there  executed 
the  arrangement  as  agreed  on,  and  soon  afterwards,  in  the  same  year, 
arrived  in  the  United  States  and  brought  a  portion  of  the  machinery  in 
the  same  ship  with  himself.  The  residue  of  said  machinery,  tools  and 
implements  were  received  by  sundry  vessels,  nearly  all  at  New  York, 
per  the  schedule  hereto  annexed.  By  Mr.  Young's  aid  and  advice  in 
part,  assisted  by  the  ten  mechanics  and  the  operatives  he  sent  out, 
mostly  in  the  same  vessels  with  the  machinery,  the  greater  part  of 
the  same  was  put  in  operation  in  said  mills. 

The  understanding  with  Mr.  Young  was,  that  the  machinery  and 
tools  he  should  import  should  be  the  newest  and  most  improved,  such 
as  could  not  be  obtained  in  this  country,  and  such  as  would  serve  for 
models  or  patterns  to  be  copied  by  our  machinists.  This  course  was 
fully  carried  out  by  him.  The  four  pairs  of  Potter's  patent  self-actors 
were  entirely  new  in  this  country,  but  have  since  been  copied  by  one 
or  more  large  and  respectable  manufacturing  corporations.  The 
Smith's  patent  self-actors  were  upon  the  latest  and  most  approved 
patent  in  England,  and  such  as  were  not  already  in  this  country.  The 
drawing  frames  and  roving  frames  (the  latter  called  fly  frames  and 
slubbers)  were  of  a  new  construction^  and  had  important  improvements 
connected  with  them,  and  they  have  served  as  models  and  been  exten- 
sively copied  by  our  best  machinists.  The  tools  and  engines  were 
also  of  a  new  construction.  In  case  of  the  principal  of  said  machines, 
I  paid  six  pence  sterling  per  spindle  on  some  12^000  spindles  for  the 
English  patent  right. 

The  extent  to  which  the  above  described  machines  have  served  as 
patterns  or  models,  and  been  copied  in  this  country,  seems  to  show 
the  wisdom  of  the  tariff  act  of  1842,  in  admitting  them  free  of  duty. 
Believing  such  to  be  the  true  construction  of  the  9th  section  of  said 
act,  and  being  confirmed  in  this  by  finding  that  many  other  manu- 
facturers,  about  the  same  time,  imported  machinery  and  tools,  which, 


BENJAMIN   COZZENS.  3 

on  the  same  construction  of  the  act  were  admitted  free  by  the  col- 
lectors, under  instructions  from  the  Treasury  Department,  as  docu- 
ments therein  and  in  the  custom-houses  in  New  York  and  Boston  will 
show,  I  claimed  that  said  machinery,  &c.,  should  be  admitted  free. 
But  this  being  refused  by  the  collectors,  I  paid  from  my  own  funds, 
according  to  my  understanding  with  Mr.  Young,  the  duties  on  several 
of  the  first  importation?,  per  the  schedule  annexed,  under  protest. 
On  the  27th  day  of  March,  1846,  I  addressed  a  memorial  to  the 
Treasury  Department,  stating  the  foregoing  facts,  and  requested  that 
an  order  might  issue  for  refunding  to  me  the  amount  of  duties  thus 
paid  by  me  upon  the  importations  of  said  machinery  already  made, 
and  that  the  shipments  then  to  arrive  might  be  admitted  free.  The 
last  part  of  my  memorial  was  granted,  and  several  shipments,  con- 
stituting a  considerable  part  of  said  machinery,  were  admitted  with- 
out payment  of  duty;  but  why  the  same  oflScers  refused  to  refund  the 
duties  already  paid,  under  the  same  circumstances,  I  never  could 
learn,  except  that  my  agent  supposed  it  was  on  accoutit  of  the  low 
state  of  the  treasury  at  that  time.  I  made  subsequent  applications  to 
the  same  effect  without  success ;  but  received  no  written  reply  till 
December  12,  1853,  when  the  present  Secretary  of  the  Treasury  re- 
jected the  last  on  the  grounds  that  the  question  was  made  in  1846, 
and  decided  against  me,  and  that,  in  his  opinion,  the  machinery  was 
by  law  liable  to  pay  duties,  per  his  letter  of  that  date.  The  friend, 
(Governor  Steele,  of  New  Hampshire,)  through  whom  the  application 
was  made  at  this  time,  still  did  not  despair  of  success,  in  some  direc- 
tion, in  a  claim  in  his  opinion  so  just;  and  this  fact,  and  the  hope  I 
have  always  entertained  that  the  department  would  ultimately  allow 
the  claim,  are  the  causes  of  the  delay  in  prosecuting  it. 

By  a  deed  of  assignment^  with  power  of  attorney  to  collect  the 
claim^  bearing  date  January  1,  A.  D.  1856,  I  transferred  the  same  to 
Samuel  D.  Cozzens,  esq.,  of  New  York,  as  trustee  to  my  wife,  Mary 
S.  Cozzens,  in  consideration  of  a  sum  of  upwards  of  three  thousand 
dollars  of  trust  funds  belonging  to  her,  which  I  had  received  ;  and 
this  claim  is  now  prosecuted  for  her  benefit  accordingly,  by  me  and 
her  said  trustee. 

Wherefore  the  undersigned  pray  your  honors  to  award  to  the  said 
Samuel  D.  Cozzens,  trustee  as  aforesaid,  the  amount  of  the  duties  so 
paid  and  specified  in  said  schedules,  with  interest,  if  such  is  the  rule 
of  the  Court;  and,  as  in  duty  bound,  will  ever  pray. 

BENJ.  COZZENS, 
SAMUEL  D.  COZZENS,  Trustee. 


Schedule  of  duties  paid  under  protest  by  Benjamin  Cozzens  on  machinery 
tools,  and  implements ,  imported  in  the  following  vessels ,  viz: 

Ship  Empire,  in  Ne«7  York,  September  3,  1845 $636  40 

Ship  Ohio,  in  New  York,  October  1, 1845 467  00 

Ship  Roscius,  in  New  York,  October  31, 1845 440  60 

Ship  Sea,  in  New  York,  November,  1845 ^  1,866  50 

Ship  Sheridan,  in  New  York,  January  17,  1846 427  40 
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Ship  Indiana,  in  New  York,  March,  1846 $494  23 

Ship  Shakspeare,  in  New  York,  March,  1846 16  84 

Steamer  Arabia,  in  Boston,  December  26,  1846 16  84 

4,393  81 


BENJ.  COZZENS. 


I,  Benjamin  Cozzens,  of  Providence^  Oii  oath,  declare  that  the  &ct8 
stated  in  my  petition  of  this  date  to  the  Court  of  Claims  of  the  United 
States,  by  me  signed  and  hereto  annexed,  are  true  to  the  best  of  my 
knowledge  and  belief. 

BENJ.  COZZENS. 

Protidbnob,  AprU  23,  1856. 
Subscribediand  sworn  to  before  me  this  twenty-third  day  of  April, 
1866. 

LEVI  SALISBURY, 
Cammimoner  Court  of  Claims. 


COURT  OP  CLAIMS  OF  THE  UNITED  STATES,  WINTER  TERM,  1856-'67. 

Benjamin  Cozzens,  Trustee,  vs.  United  States. 
Petition  for  return  of  duties  paid  under  protest ,  dtc. 

The  petitioner  first  refers  to  his  transfer  to  the  beneficiary  named 
in  the  petition,  in  the  case  and  the  depositions  of  Edward  P.  Paterson 
and  Bussell  Yaugbn,  to  prove  the  same  and  consideration. 

For  proof  of  the  importations,  entries  at  custom-house,  invoices, 
payment  of  the  duties,  protest,  &c.,  the  petitioner  refers  to  the  depo- 
sition of  Mr.  Leffingwell  and  exhibits  with  the  same. 

The  petitioner  claims  that  the  machinery  referred  to  in  his  petition 
should  have  been  exempted  from  duty.  ' 

First.  On  the  ground  that  the  same  were  **  implements  and  tools  of 
trade,  occupation  or  employment  of  persons  arriving  in  the  United 
States,"  according  to  the  fourth  clause  of  the  ninth  section  of  the 
tariffactof  1842. 

Second.  On  the  ground  that  the  same  were  '^  models  of  machinery, 
inventions  and  improvements  in  the  arts,"  according  to  the  fifth 
clause  of  the  same  section  of  said  act. 

See  also  the  same  provisions  in  the  act  of  1846,  with  provisos  added 
to  prevent  the  construction  which  had  been  given  to  the  act  of  1842. 

And  the  petitioner  contends  that  both  of  these  grounds  are  substan- 
tiated by  a  fair  and  liberal  construction  of  the  tariff  act  and  the  testi- 
mony of  his  witnesses  in  the  case,  viz  : 

The  depositions  of  Jeremiah  S.  Young,  Mr.  Leffingwell,  Thomas  J. 
Hill,  Sanford  Durfee,  William  C.  Davol,  Edward  P.  Paterson,  and 
exhibits  with  the  same,  and  the  custom-house  documents  annexed^ 
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iDcIndiDg   some  recently  filed  as  to  importations   per  Devonshire^ 
Thunnarya,  and  Samuel  Thipps. 

Also,  by  the  construction  given  to  the  act  by  the  Treasury  Depart- 
ment at  the  time,  in  the  several  instances  referred  to  in  the  petition^ 
as  well  as  many  others — as  shown  by  the  depositions  before  referred 
to,  and  the  papers  annexed  to  same,  and  also  the  depositions  of  Hon. 
John  H.  Steele,  Hon.  Henry  W.  Gardner,  and  the  petitioner's  own 
case,  the  largest  portion  of  his  machinery  having  been  held  to  be 
exempt  from  duty  at  the  time. 

Also,  the  documents  in  the  several  cases  above  referred  to  invoked 
from  the  Treasury  Department,  including  those  referred  to  in  my  first 
and  second  calls. 

The  petitioner  claims  interest  on  the  sums  paid,  the  government 
having  had  the  use  of  his  money  for  so  long  time. 

BENJAMIN  COZZENS, 

Truateey  Pro  Seipse. 

Providbncb,  R.  I.,  June  23,  1857. 


IN  THE  COURT  OF  CIAIMS. 


On  thb  Petition  of  Benjamin  Cozzens  for  Trustee  of  Mrs.  Mart  S. 

CozzENS. 

Brief  of  the  United  States  Solicitor. 

This  is  a  claim  for  the  return  of  duties  alleged  to  have  been  paid 
under  protest  on  machinery,  imported  in  various  vessels,  for  a  cotton 
mill  at  East  Greenwich,  in  Rhode  Island.  As  to  the  payment  of  the 
duties,  and  the  protest  against  the  payment  thereof'  in  the  several 
importations,  I  believe  the  evidence  sustains  the  allegations  of  the 
petitioner,  with  the  inconsiderable  variations  shown  in  the  testimony 
of  LeflSngwell,  excepting  those  with  respect  to  the  importations  on 
the  ship  Empire  and  the  steamer  Arabia,  with  respect  to  which  ttiere 
is  no  proof  of  protest ;  whilst,  with  respect  to  the  claim  on  account  of 
the  Indiana,  Mr.  Leffingwell  shows  that  the  duties  were  refunded  on 
an  affidavit  made  by  Mr.  James  Toung. 

The  claims  to  be  considered  are,  therefore,  those  for  duties  paid  on 
the  importations  by  the  "Ohio,"  **  Roscius,"  '*Sea,"  *' Sheridan," 
"Shakspeare,"  and  "Southerner." 

The  grounds  upon  which  the  petition  puts  the  claim  is  twofold : 
1st.  That  the  importations  were  auty  free,  being  models  of  machinery, 
made  free  by  the  6th  subdivision  of  sec.  9  of  the  act  of  1842,  vol.  5, 
p.  661.  2d.  That  they  consisted  of  "  implements  and  tools  of  trade, 
occupation,  or  employment  of  persons  arriving  in  the  United  States," 
free  by  the  4th  subdivision  of  that  section,  p.  460. 

I. — 1.  If  the  articles  had  been  in  fact  models,  the  claim  to  refund 
the  duties  on  that  account  could  not  be  supported,  because  the  entries 
were  all  of  ^' machtneryj"  not  of  "  models  of  machinery." — (Bond  vs. 
Hoyt,  13  Peters,  263.) 
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2.  If  the  party  be  permitted,  after  such  a  lapse  of  time,  to  prove  the 
fact  that  his  importations  were  of  models,  and  so  either  to  change  or 
explain  his  entry,  he  would  not  be  entitled  to  recover  ;  because  no 
objection  of  this  kind  was  then  made  to  the  payment  of  the  duty. 
His  protest  alleges  another  ground  for  exemption. 

3.  The  facts  in  proof  show  that  the  importations  were  not  models, 
and  were  not  imported  to  serve  as  models,  but  to  fit  up  certain  cotton 
mills  owned  by  claimant,  who  was  a  manufacturer  and  not  a  machinist. 
The  definition  of  a  model  in  Bouvier,  is  *'  a  machine  made  on  a  small 
scale  to  show  the  manner  in  which  it  is  to  be  worked  or  employed  ;" 
and  this  evidently  is  what  is  contemplated  by  the  act  of  1842.  It 
may  be  true,  as  Mr.  Hill,  one  of  the  claimant's  witnesses,  says,  that 
it  is  preferable  to  have  a  working  machine  of  full  size  as  a  model. 
The  questipn  is  not  what  is  preferable,  but  what  the  law  admits,  and 
about  this  there  can  be  no  misapprehension  ;  for  whilst  it  is  true  that 
a  working  machine  may  serve  as  a  model,  it  is  not  what  we  under- 
stand by  the  phrase. 

But  there  is  nothing  to  show  that  this  machinery  ever  served  the 
purpose  of  models. 

Mr.  Hill  is  asked,  question  3 :  Have  you  copied  any  of  said  machines 
stmilar  ones?  He  answers,  *'I  have  copied  the  fly  frames  and  slub- 
ber, so  called,  made  by  Higgins  &  Son,  being  the  same  kind  imported 
by  Mr.  Cozzens  in  connexion  with  Mr.  Young." 

Mr.  Duval  says,  in  answer  to  question  1,  he  went  with  Mr.  Young, 
in  1852,  to  see  CJozzens*  mill,  having  previously  contracted  with 
Young  to  build  some  self-acting  mules  like  those  used  by  Cozzens ; 
and  accordingly  he  did  build  some.  In  answer  to  question  2  he  says, 
he  had  previously  seen  similar  machinery  in  this  country. 

This  is  all  the  testimony  going  to  show  that  any  part  of  the 
machinery  was  used  as  a  model.  It  does  not  prove  that  any  part  of 
it  was  so  used  ;  and  if  it  did,  what  was  the  value  of  the  part  so  used, 
as  compared  with  the  whole,  does  not  appear. 

It  would  require,  I  suppose,  but  little  of  the  machinery  with  which 
the  whole  mill  was  fitted,  to  enable  a  machinist  to  make  similar  fly 
frames,  &c. ;  only  specimens  of  it  would  be  required  for  such  a 
purpose. 

II.  But  the  protest,  the  affidavits  of  Young  on  which  portions  of 
the  machinery  was  admitted  free  of  duty,  and  the  cases  of  Messrs. 
Allen  &  Son,  and  other  instances  relied  on  as  precedents  to  show  that 
the  machinery  in  question  ought  also  to  have  been  admitted  free,  put 
the  right  on  the  ground  that  it  consisted  of  *'  implements  and  tools  of 
trade,  occupation,  or  employment  of  persons  arriving  in  the  United 
States." 

This  language  does  not  apply  to  the  importations  in  question. 

1.  Implements  and  tools  of  trade  do  not  mean  machinery.  The 
language  used  in  this  clause  of  the  law  is  the  same  found  in  most  of 
the  States  statutes  designating  the  articles  which  shall  be  exempt  from 
execution  and  attachment,  which  have  been  construed  by  the  courts 
in  a  number  of  cases  to  apply  only  to  implements  of  handicraft,  and 
not  *'as  designating  complicated  machinery,  which,  in  order  to  pro- 
duce any  useful  effect,  must  be  worked  by  combining  several  distinct 


BENJAMIN   COZZENS.  7 

parts,  or  several  pieces,  the  aid  of  more  hands  than  one  being  neces- 
sary to  perform  the  operation." — (Danforth  vs.  Woodward,  10  Pick- 
ering, 427  ;  see  also  to  same  point,  Howard  vs.  Williams,  2  ib.,  83  ; 
Buckingham  vs.  Billings,  13  Mass.,  84  ;  Spooner  vs.  Fletcher,  3 
Vert.,  133  ;  Batchelder  vs.  Shepleigh,  1  Fairfield,  135  ;  Kelburn  vs. 
Denning  ;  2  Vert.,  404  ;  Daily  vs.  May,  5  Mass.,  313.) 

The  meaning  given  in  these  decisions  to  the  words  ^* implements," 
&c.,  occurring  in  the  attachment  laws  of  the  States,  is  evidently  the 
true  meaning  of  the  words  in  the  clause  under  consideration  ;  because 
the  policy  of  both  laws  is  evidently  the  same,  to  enable  the  poor 
handicraftsman  and  mechanic  to  earn  his  living  by  allowing  him  the 
instruments  with  which  he  labored  ;  and  it  is  obviously  an  abuse  of 
such  a  provision  to  apply  it  to  the  machinery  of  a  cotton  mill  of 
which  the  proprietors  are  capitalists  ;  and  this  construction  is  con- 
firmed by  the  context,  for  the  exemption  applies  only  to  the  wearing 
apparel,  tools  of  trade,  &c.,  of  persons  arriving  in  the  United  States. 
Now  the  law  does  not  expressly  say  that  the  persons  must  come  in  the 
vessels  with  their  wearing  apparel,  tools  of  trade,  &c.,  and  perhaps 
was  purposely  put  in  that  form  so  as  not  to  require  taxes  to  be  paid 
by  emigrants  who  should  by  accident  be  separated  from  their  baggage 
and  tools  ;  but  it  is  nevertheless  evident  that  the  clause  was  intended 
only  to  exempt  the  baggage,  tools,  &c. ,  which  passengers  and  emi- 
grants generally  carry  with  them  ;  and  it  is  an  abuse  of  terms  to  apply 
the  clause  to  shipments  of  machinery  for  a  cotton  mill  to  a  resident 
in  Providence,  E.  I.,  by  an  agent  who  was  sent  to  England  for  the 
purpose  of  purchasing  them,  and  who  arrives  after  some  of  the  ship- 
ments and  before  others.  On  such  a  construction  the  law  would  seem 
to  have  been  framed  to  promote  travelling  among  our  manufacturers, 
or  their  clerks  and  agents.  If  they  should  stay  at  home  and  order 
their  machinery,  and  not  arrive  at  home  about  the  time  the  machinery 
arrived,  they  must  pay  duties  but  if  they  go  abroad  themselves,  or 
send  an  agent  who  takes  care  to  arrive  at  the  proper  time,  and  swears 
that  the  machinery  is  his  tools,  &c.,  he  will  be  allowed  the  duties  to 
pay  the  expenses  of  his  visit,  or  perhaps  as  compensation  for  making 
such  an  oath.  That  such  a  construction  was  ever  made  in  the 
instances  adduced  by  the  claimant,  can  serve  only  to  surprise  the 
court,  and  to  explain  the  legislative  construction  given  to  this  clause 
in  the  act  of  1846,  vol.  9,  p.  49,  as  follows :  '^  rrovided  that  this 
exemption  shall  not  be  construed  to  include  machinery  or  other 
articles  imported  for  use  in  any  manufacturing  establishment,  or  for 
sale."  All  the  instances  relied  on  by  the  claimant  were  recent,  when 
the  legislature  thus  emphatically  pronounced  the  construction  on 
which  they  had  been  allowed  an  abuse,  and  put  an  end  to  it.  There 
is  therefore  no  proof  of  usage  in  such  a  construction. 

2.  The  exemption  extended  only  to  the  tools,  &c. ,  of  persons  ar^ 
riving  in  the  United  States.  There  is  no  evidence  that  the  claimant 
has  ever  been  abroad,  and  he  is  the  party  for  whom  the  mcwjhinery  was 
bought. 

Question  6  to  Mr.  Young  is,  **  Were  you  interested  in  those  mills 
at  the  time  of  the  importation  ?"  He  answers  :  **That  is  evinced  by 
the  papers  which  I  have  certified  and  annexed  hereto."     There  is  no 
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f taper  annexed  showing  the  interest  of  Mr.  Young  in  the  articles, 
n  B,  a  letter  addressed  by  claimant  to  the  Comptroller,  he  says  Young 
had  had  an  interest  in  said  mills,  for  which  conveyances  had  been 
execnted,  but  the  conveyances  are  not  produced.  Against  any  in- 
ference from  this  assertion,  as  to  the  property  being  in  Young,  we 
have  all  the  invoices  in  Cozzens'  name  only,  and  the  protests  by 
Bandell  H.  Green  describes  himself  as  the  agent  of  Cozzens,  by 
whom,  he  says,  the  machinery  was  imported,  it  having  been  ^  ^selected 
for  him  by  his  agents  in  England." 

And  the  money  claimed  belonged  to  and  was  paid  by  Cozzens,  not  by 
Young.  This  as  stated  in  the  petition :  '^I  paid  irom  my  own  funds, 
according  to  my  understanding  with  Mr.  Young,"  says  Mr.  Cozzens; 
nor  did  any  of  the  protests  assert  that  the  property  taxed,  or  the 
money  paid  for  duties,  belonged  to  Young ;  and  yet  it  is  only  by  con- 
sidering it  as  the  property  of  Young  that  there  is  any  pretence  of 
claim.  He  was  the  only  person  arriving  in  the  United  States  who 
had  any  connexion  with  the  property,  and  it  is  only  to  property  of 
persons  arriving  in  the  United  States  the  exemption  e;ctends.  But 
he  never  pretended  to  have  a  claim. 

Some  stress  is  laid  on  the  allegation  that  the  machinery  was  of  a 
new  and  useful  kind,  and  therefore  calculated  to  promote  successful 
manufacturing  in  the  United  States ;  but  this  is  a  merit  not  con- 
sidered in  the  law  ;  indeed,  the  law  contemplates  the  exemption  of  old 
things  rather  than  new. 

In  conclusion,  it  may  be  observed  that  if  the  claimant  had  been 
advised  by  counsel  that  the  duties  were  wrongfully  exacted  he  would 
probaby  have  sued  the  collector  to  recover  the  money  long  since. 

M.  BLAIR, 


APPENDIX. 

I  have  received  the  following  papers  Tnumbered  1,  2,  3,  4,  and  5) 
from  the  treasury  since  the  foregoing  orief  was  written,  which,  as 
showing  the  views  of  Secretaries  Walker  and  Guthrie  on  the  questions 
presented  here,  I  think  it  proper  to  append.  They  show,  conclusively, 
that  the  construction  of  the  act  of  1842  contended  for  by  the  claim- 
ant never  had  the  sanction  of  the  department. 

M.  B. 

No.  1.]  Treasury  Department, 

December  12,  1853. 
Sir:  Mv  attention  having  been  called  by  the  letter  of  John  H. 
Steele  te  the  claim  of  Benjamin  F.  Cozzens^  of  Providence,  in  Rhode 
Island,  for  return  of  duty  on  tools  and  machinery  imported  by  him, 
and  reference  made  te  J.  N.  Barker,  whose  report  exhibits  the  facts, 
I  am  of  the  opinion  that,  under  the  tariff,  the  tools  and  machinery 
were  liable  te  duty,  and  that  the  precedent  cited  of  importation  free 
of  duty  was  against  law  and  not  binding,  and  that  the  subsequent 
practice  has  been  in  accordance  with  that  I  consider  the  correct  con- 
struction of  the  law  ;  besides  which,  the  question  was  made  in  1846 
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and  decided  against  Mr.  Cozzens,  and  it  is  not  my  practice  to  revise 
such  proceedings  of  my  predecessors. 
I  am,  very  respectfully, 

JAMES  GUTHRIE, 

Secretary  of  the  Treasury. 
H.  J.  Eedfibld,  Esq., 

CoUtctorof  the  Customs y  New  York. 


No.  2.]— REPORT  SUBMITTED  TO  THE    SECRETARY   OF  THE  TREASURY, 

DECEMBER  10,  1853. 

Claim  of  Benjamin  Cozzens ^  of  Providence^  B.  J.,  presented  by  John 
H.  Steele  Esq,^  for  the  return  of  dtUies  paid  on  machines. 

This  claim  is  for  return  of  duties  exacted  on  machines  or  machinery 
imported  in  1845,  on  the  groun*that  they  were  **  models  of  machinery," 
and  other  inventions  and  improvements  in  tl^e  "  arts"  exempted  from 
duty  by  article  6,  section  9,  of  the  tariff  act  of  1842. 

This  case  appears  to  have  been  first  presented  on  the  20th  of  July, 
1846^  by  letter  from  the  collector  at  New  York,  and  an  adverse  decision 
was  given  on  the  8th  of  October,  1846,  in  conformity  with  circular 
instructions  of  the  department  of  19th  June,  1846,  in  which  it  is 
declared  that  '^  practical  or  working  machines,  whether  imported 
whole  or  in  separate  parts,  if  fit  for  and  intended  to  be  used  in 
factories,  workshops,  laboratories,  or  elsewhere,  cannot  be  admitted 
to  free  entry  under  the  provisions  of  the  tariff  act  of  1842,  as  '  models 
of  machinery,' "  and  that  the  terms  instruments ^  implements ^  and  tools 
of  trade,  as  employed  in  the  said  act,  do  not  include  machines  or 
machinery  of  any  kind  not  used  exclusively  by  hand  by  the  imigrating 
artisan,  &c.  A  provision  to  the  same  effect  was  inserted  in  the  tariff 
act  of  July  30,  1846. 

A  case  is  referred  to  by  Mr.  Steele,  on  behalf  of  Mr.  Cozzens,  decided 
in  1835,  in  which  machinery  fit  for  use  was  admitted  to  free  entry 
under  the  sanction  of  the  department.  Such  a  case  is  found,  but  it 
appears  it  was  attended  by  peculiar  circumstances — that  is,  where  the 
machines  or  tools  of  trade  were  procured  abroad  in  person  by  the 
applicant.  Beyond  this  it  is  believed  the  department  has  not  gone  in 
any  instance,  and  as  early  as  June  6,  1846,  the  ground  was  taken, 
since  uniformly  maintained,  that  no  working  machine,  except  when 
worked  by  manual  power  exclusively,  is  entitled  to  free  entry  as  **  a 
model  of  machinery,  or  implement,  instrument,  or  tool  of  trade." 

In  the  present  case  the  machinery  was  not,  as  is  understood,  procured 
abroad  by  the  person  claiming,  as  owners,  return  of  the  duties  paid,  but 
by  an  agent.  Such  cases  occurring  under  the  acts  of  1842  and  1846 
have  always  been  considered  by  the  Secretary ,  so  far  as  they  are  known 
to  me,  as  importations  liable  to  the  charge  of  duty. 
Respectfully  submitted, 

J.  N.  BAEKER. 

Treasury  Department, 

December  10,  1853. 
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No.  3.]  Treasury  Department, 

June  6,  1846. 

Sir  :  The  following  applications  have  been  made  to  this  depart- 
ment for  the  return  of  duties  illegally  exacted : 

By  John  D.  Ward,  of  Jersey  City,  for  the  return  of  duties  paid  on 
the  importation  into  the  port  of  New  York,  in  October,  1845,  of  a 
*'  Wood  worth's  patent  planing  machine." 

By  Thomas  B.  Shepard,  of  Providence,  Rhode  Island,  for  the  re- 
turn of  duties  paid  on  the  importation  into  the  port  of  New  York,  in 
May  last,  of  a  *'platina  retort." 

The  ground  of  claim  in  both  cases  is,  that  the  articles  are  exempt 
from  duty  under  the  9th  section  of  the  tariff  act  of  1842,  either  as 
"models  of  machinery,"  or  "tools  of  trade." 

In  reference  to  the  provisions  of  law  above  mentioned,  it  has  been 
decided  by  this  department : 

1.  That  the  term  "models  of  machinery"  does  not,  within  the 
meaning  and  intent  of  the  act,  comprehend  working  machines  fully 
prepared  and  ready  for  use. 

2.  That  the  term  "tools  of  trade"  cannot  embrace  machines  or 
apparatus  belonging  to,  and  imported  by  or  for,  persons  already  es- 
tablished residents  of  the  United  States.  Although  by  a  liberal  con- 
struction of  law  in  respect  to  the  effects  of  emigrants  coming  into  the 
United  States,  the  exemption  from  duty  may,  in  particular  cases,  be 
extended  where  the  special  circumstances  warrant  it,  to  articles  in- 
tended in  good  faith  to  be  brought  with  the  person  to  whom  they 
belong  as  tools  of  trade,  but  prevented  from  being  so  brought  by  acci- 
dent, or  other  cause  deemed  sufficient  by  the  department  to  bring  the 
case  within  the  rule  allowing  exemption. 

In  the  case  now  presented,  it  appears,  from  the  statements  submit- 
ted, that  the  several  articles  in  question  were  manufactured  in  Europe, 
having  been  shipped  to  this  country  on  the  orders  of  the  respective 
importers  while  they  were  established  residents  of  the  United  States, 
the  said  machines  or  apparatus  being  in  condition  for  efficient  use  in 
the  manufactory  or  establishment  for  which  they  were  severally  im- 
ported. 

Under  these  circumstances  the  department  cannot  perceive  any 
ground  on  which  either  case  can  be  taken  out  of  the  class  of  importa- 
tions of  foreign  manufactures  liable  by  law  to  the  payment  of  duty, 
and  therefore  approves  of  the  course  pursued  at  your  office  in  declin- 
ing to  admit  the  articles  in  question  to  free  entry. 

The  entry  in  the  case  of  the  platina  retort  is  herewith  returned  to  the 
files  of  your  office. 

Very  respectfully,  your  obedient  servant, 

R.  J.  WALKER, 
Secretary  of  the  Treasury. 
C.  W.  Lawrence,  Esq,, 

Collector  of  the  Customs j  New  York. 
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No.  4.]  Treasury  Department, 

October  8,  1846. 

Sir:  In  refereDce  to  the  case  presented  by  L.  Pearson,  attorney  for 
Benjamin  Cozzens,  the  subject  of  your  letter  of  the  30th  July  last,  I 
have  to  remark  that  the  instructions  to  you  dated  the  6th  June,  fol- 
lowed by  the  circular  instructions  of  the  19th  June,  1846,  were  in- 
tended to  correct  the  erroneous  practice  under  which  **  machinery" 
had  been,  in  some  instances,  admitted  to  free  entry.  The  true  con- 
struction of  the  law  being,  in  the  opinion  of  the  department,  as  given 
in  those  instructions,  there  is  no  legal  authority  in  the  department  to 
direct  the  admission  to  entry  of  the  articles  in  question  without  the 
payment  of  duty,  or  the  refunding  of  duties  already  paid  on  the  same. 
Very  respectfully,  &c., 

McC.  YOUNG, 
Acting  Secretary  of  the  Treasury. 
€•  W.  Lawrence,  Esq., 

Collector  of  the  CustomSi  New  York. 


No.  5.]  CIRCDLAE  to  OFFIOERS  OF  THE  CUSTOMS. 

Treasury  Department,  June  19,  1846. 

Sir:  It  being  found  that  frequent  attempts  at  evasion  of  the  pay- 
ment of  the  legal  duties  chargeable  on  certain  descriptions  of  foreign 
manufactures  have  taken  place,  consequent  on  a  practice  heretofore 
prevailing  of  admitting  such  articles,  under  peculiar  circumstances, 
as  models  of  machinery  or  tools  of  trade,  it  is  deemed  expedient  to 
state  for  your  government  that  it  has  been  decided  by  this  department, 
after  mature  deliberation,  that  j^roc^tcaZ  or  working  machines,  whether 
imported  whole  or  in  separate  parts,  if  fit  for,  and  intended  to  be 
used  in  factories,  workshops,  laboratories,  or  elsewhere,  cannot  be 
admitted  to  free  entry  under  the  provisions  of  the  tariff  act  of  1842, 
as  '' models  of  machinery,"  and  that  the  terms  instruments,  imple- 
ments, and  tools  of  trade,  not  used  exclusively  by  hand  by  the  emi- 
grating artisan,  handicraftsman,  or  other  person,  to  whom  they 
belong,  and  by  whom  they  have  been  actually  used  as  his  proper  in- 
struments, implements,  or  tools  of  trade,  occupation,  or  employment. 

R.  J.  WALKER, 
Secretary  of  the  Treasury. 


IN  THE  COUBT  OF  CLAIBiS. 


On  the  PExnioN  of  Benjamin  Cozzens  for  trustee  of  Mrs.  Mart  S. 

CoZZENS. 

Petitioner's  closing  argument. 

It  now  appears  that  the  duties  on  the  importation  by  the  Indiana 
were  refunded  to  Mr.  Young,  on  his  affidavit  stating  t\i^  %wxi^  W\a 
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upon  which  the  duties  were  also  refunded  in  three  other  cases,  and 
upon  which  the  present  claim  is  founded,  the  several  shipments  being 
one  entire  lot  of  machinery,  all  imported  under  the  same  circumstan- 
ces. These  repayments  were  made  under  the  direction  of  the  Treasury 
Department. 

There  is  no  other  question  between  the  claimant  and  the  Solicitor, 
as  to  the  amount,  if  any,  to  be  recovered,  except  that  the  custom-house 
officers  did  not  find  the  protests  upon  payment  of  the  duties  upon  the 
importations  per  Empire  and  Arabia.  Doubtless  those  documents  are 
there,  and  it  nas  been  decided  by  the  United  States  circuit  court,  in 
New  York,  very  recently,  in  the  case,  Drake  vs.  Redfield,  November 
17,  1857,  that  where  it  appears  that  the  duties  were  paid  in  order  to 
obtain  possession  of  the  goods,  it  is  substantially  sufficient.  That  the 
duties  in  the  present  case  were  thus  paid  is  shown  by  all  the  circum- 
stances, such  as  the  contract  by  whicn  Mr.  Toung  was  to  put  up  the 
machinery  and  start  the  mill  as  soon  as  possible ;  that  there  are  regular 
protests  found  in  reference  to  all  the  other  shipments  of  machinery  for 
the  same  mill ;  that  three  or  four  of  the  largest  shipments  were  admitted 
free  ;  and  the  whole  was  followed  up  by  an  early  demand  upon  the 
treasury  to  refund  the  duties  exacted  in  the  case  of  the  Empire,  as 
well  as  of  the  other  vessels  now  in  question,  as  having  been  paid  under 
protest.  And  in  the  case  cited  by  the  Solicitor  fromlS  Peters,  it  was 
held,  that  "  notice  that  the  party  intends  to  contest  the  claim  for 
duties  is  equivalent  to  a  protest."  Surely,  the  above  circumstances 
were  sufficient  for  such  notice.  The  case  taken  in  connexion  with  the 
several  protests,  which  immediately  followed,  seems  also  within  the 
spirit  of  Marriott  vs.  Blune,  (9  How.  636,)  though  the  same  reason  for 
a  protest  does  not  apply  to  this  case  in  this  Court  as  to  actions  against 
collectors. 

1.  The  first  ground  of  the  present  claim  is,  that  the  different  "  ma- 
chines, engines,  lathes,  and  mechanics'  tools,"  were  ^^  instruments^ 
implements,  and  tools  of  trade^  occupation^  or  employment  of  persons 
arriving  in  the  United  States." 

2.  To  show  that  the  above  language  does  not  embrace  the  different 
machines  used  by  a  man,  in  his  trade,  or  occupation,  or  employment 
of  a  manufacturer,  several  cases  are  cited  by  the  Solicitor,  in  his  brief, 
showing  what  construction  has  been  given  to  the  very  different  and 
more  limited  language  designed  to  protect  from  attachment  the  ''  tools 
of  a  debtor,  necessary  to  his  trade  or  occupation. ' '  The  cases  and  objects 
of  the  two  laws  are  wholly  dissimilar.  ^'  The  object  and  intention  of 
these  State  enactments  were  to  make  a  humane  provision  for  the 
poor"— (10  Pickering,  428,  in  the  case  cited.)  The  object  and  inten- 
tion of  the  act  of  Congress  were  to  encourage,  on  a  broad  and  liberal 
scale,  the  importation  of  the  articles  in  question.  To  infer  this  object 
and  intention  in  the  latter  case  from  those  of  the  former,  would  be  to 
take  an  extremely  narrow  view  of  the  subject — a  view  wholly  unworthy 
of  a  great  and  liberal  government.  Had  the  machinery  in  question 
been  attached  in  a  suit  against  the  claimant,  and  had  it  been  decided 
by  a  Bhode  Island  court,  that  it  was  not  exempt  from  attachment,  as 
**  the  tools  necessary  {or  his  trade  or  occupation,"  this  Court  would 

hardly  have  felt  bound  by  the  decision  as  applicable  to  this  case.     Yet, 
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in  one  of  the  cases  cited  by  the  Solicitor,  (Howard  vs.  Williams,  2 
Pickering,  89,)  it  was  held,  that  '^  the  exemption  is  not  limited  to  the 
tools  used  hy  the  tradesman,  urUh  his  oum  hands,  but  composes  such, 
in  character  and  amount,  as  are  necessary  to  enable  him  to  prosecute 
his  appropriaJte  business  in  a  convenient  and  usual  manner,  &q.,  &c. 

As  to  the  criticism  of  the  Solicitor  upon  the  more  particular  inten- 
tions of  Congrens,  in  this  enactment,  the  Court  will  probably  deem  it 
more  safe  to  give  a  fair  and  liberal  construction  to  the  statute,  as  it  is, 
but  can  hardly  fail  to  consider  that  the  great  object  was  to  encourage 
both  the  immigration  of  persons,  of  all  professions  from  abroad,  with 
the  mechanical  appliances,  by  which  their  business  is  conducted,  and 
the  importation  of  all  such  mechanical  appliances  by  American  citizens 
of  all  professions,  who  may  choose  to  bring  them  from  abroad ;  and  it 
seems  plain,  at  least,  that  in  regard  to  the  latter  class.  Congress  could 
not  mean  to  encourage  the  importation  of  only  such  implements  as 
they  use  with  their  own  hands.  Few  men  would  go  to  Europe  for 
such  an  object. 

The  term  intended  to  designate  the  objects  of  the  legislative  bounty 
is  the  most  general  that  could  be  used — not  foreigners,  nor  citizens ; 
not  artisans,  nor  mechanics  ;  or  members  of  any  other  trade  or  pro- 
fessions— but  "persons  arriving  in  the  United  States,"  every  body  who 
should  come  here,  no  matter  where  he  comes /rom,  or  went /rom. 

Again :  The  "  instruments,  implements,  and  tools  oi  trade,  occupar 
Hon,  or  employment  of  all  such  persons,  seems  as  general  as  can  be.  If  a 
single  artisan,  mechanic,  or  manufacturer  of  any  kind,  can  come  with 
his  mechanical  appliances,  to  use  with  his  own  hands,  why  should  not 
the  artisan,  mechanic  or  manufacturer,  who,  in  his  trade,  occupation, 
or  employment,  employs  other  men,  also,  come  with  his  mechanical 
appliances — "instruments, tools, and  implements;"  suchas  thespinner, 
the  weaver,  the  calico  printer,  the  steam  engine  or  locomotive  builder, 
the  cotton,  woolen,  worsted,  hemp  or  flax  manufacturer,  &c  ,  the  em- 
ployer as  well  as  the  employed?  What  better  right  had  a  foreign 
artisan,  or  a  domestic  one  returning  home  from  abroad,  to  bring 
his  tools,  implements,  &c.,  than  Governors  Allen  or  Steele,  or  Mr. 
Green,  or  Mr.  Maeldrum,  or  Ibbottson,  or  Mr.  Young,  to  bring  theirs? 
At  any  rate  there  is  no  langtuige  in  the  ad  to  authorize  the  distinction. 

From  the  declaratory  act  of  1846, 1  draw  the  opposite  inference  from 
that  drawn  by  the  Solicitor.  If  Congress  had  deemed  the  construc- 
tion given  by  the  different  officers  of  the  government,  in  the  very 
numerous  instances  referred  to,  only  a  portion  of  which  appear  in  this 
case,  so  clearly  wrong,  as  the  Solicitor  does,  they  lootdd  have  left  it  to 
the  courts  to  apply  the  proper  construction.  Instead  of  "  prooouncinff" 
the  construction  which  had  prevailed  "  an  abuse,"  or  "  evasion,"  by 
the  proviso  now  annexed,  they  show  they  deemed  there ^had  been  war- 
rant for  the  construction  of  the  former  act. 

Accordingly,  we  find  the  United  States  circuit  court  in  New  York,  did 
give  the  construction  now  daimed  to  this  act,  in  the  case  of  Thomas 
Rogers*  fly  frame,  (the  same  kind  of  machine  as  a  large  portion  of 
the  claimant's.)  See  letter  of  the  Comptroller  of  September  5,  1846, 
in  the  case.* 

<The  clainmiit's  caU  on  the  department  embraced  this  dediion,  but  it  is  not  ftiraiBhed, 
and  probably,  could  not  he  found. 
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2.  It  is  next  objected,  that  it  does  not  appear  that  Mr.  Young,  who 
was  *^  the  person  arriving  in  the  United  States,"  was  interested  in  the 
articles,  and  no  conveyances  are  annexed.  Yet  the  sworn  petition 
states,  that  such  ^^conveyances  to  Mr.  Young  were  executed,"  and 
Mr.  Young,  in  eight  or  ten  affidavits  made  at  the  time  and  in  the  cases 
as  well  as  his  deposition  now,  swears  to  this  interest.  This  was  the 
only  evidence  that  was  required  by  the  department,  in  the  four  cases 
where  the  duties  were  refunded  to  Mr.  Young  and  the  claimant,  and 
similar  to  that  in  all  the  cases  mentioned  in  the  documents  invoked 
from  thence,  and  was  all  that  the  claimant  deemed  needful,  though 
further  evidence  might  have  been  adduced,  and  still  may  be,  if  re- 
quired. As  to  the  entries  being  in  the  claimant's  name,  the  agents 
who  made  them  used  such  names  as  they  chose.  Mr.  Pearson,  an 
agent  of  the  parties,  entered  some  in  his  own  name,  or  at  least  claimed 
the  admission  fee,  and  it  was  granted.  Mr.  Young,  in  his  affidavit  of 
13th  April,  1846,  swears,  ^'Mr.  Cozzens'  agent  paid  the  duties^  in 
consequence  of  my  absence,"  and  he  practically  showed  his  interest 
by  receiving  back  himself,  the  duties  exacted  from  and  paid  by  Mr. 
Cozzens,  on  the  importation  per  Indiana^  as  appears  from  Leffing- 
weirs  deposition. 

II,  The  claim  is  next  rested  on  the  ground,  that  *'  the  machinery, 
tools,  and  implements"  in  question,  were  '*  models  of  machinery,  in- 
ventions, and  improvements  in  the  arts,"  &c.  And  the  first  objection 
made  by  the  Solicitor  is,  that  '^  the  right  was  put  on  the  first  ground 
above,"  already  considered  ^^in  the  affidavits  and  protests,  as  well  as 
in  the  cases  of  Allen  &  Son  and  others."  These  protests  and  affida- 
vits are  informal  papers,  prepared  not  by  lawyers,  but  by  persons  un- 
skilled in  technicalities  ;  but  they  plainly  refer  to  the  claim  that  the 
articles  be  admitted  free,  *' sometimes  under  the  tariff  act  of  1842  ;" 
^^ sometimes  under  existing  laws,"  and  ^'sometimes  referring  to  the 
sections,"  and  no  exception  has  been  taken  in  any  of  the  cases  before 
the  department  to  those  forms. 

The  next  objection  is,  that  *^  the  entries  were  q{  machinery ^  and  not 
models  of  machinery,"  and  Bend  vs.  Hoyt,  (13  Peters,  263,)  is  cited 
for  this,  but  the  cases  are  wholly  unlike.  In  that  case,  there  was  a 
mistake  in  fact  as  to  what  the  unopened  box  contained.  It  was  sup- 
posed to  be  **  cotton  gloves,"  a  dutiable  article.  Ten  months  after- 
wards the  collector  was  informed  the  box  contained  '^  silk  hose,  a  free 
article,  and  he  was  sued  for  a  return  of  the  duties  paid,  and  he  pre- 
vailed, because  the  importer  was  guilty  of  '*  culpable  negligence,"  in 
withholding  the  correction  so  long,  and  becausci  to  allow  such  an  ac- 
tion to  be  sustained,  would  cause  much  inconvenience  in  the  custom- 
house, but  Mr.  Justice  Thompson  dissented.  In  the  present  case, 
there  was  no  mistake  as  to  what  the  articles  were,  they  being  de- 
scribed in  the  invoices  to  the  custom-house  as  '^  machinery,  tools,  and 
implements,"  and  the  particular  machines  were  also  mentioned  in 
some  or  all,  and  some  of  them  were  described  as  engines,  lathes,  &c. 
The  only  question  was  upon  the  definition  not  the  face  of  these  articles, 
and  under  what  description  they  were  in  the  law.  All  the  facts  were 
before  the  collector  and  department.  Now,  we  say^  these  marines 
were  in  fadt  modei^. 
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We  do  not  seek  '*  after  such  a  laps  of  time,"  to  change  or  prove  any 
fact  except  that,  heing  models^  the  machines  were  used  and  served  as 
such.  And  reference  is  here  made  to  the  memorial  referred  to  in  the 
claimant's  petition  as  having  been  very  early  presented  to  the  Trea- 
sury Department,  in  which  these  machines  were  claimed  to  be  admitted 
free  as  models,  dtc, 

Bouvier's  definition  of  a  model  may  be  correct,  as  to  one  kind  of 
model,  but  a  model  is  not  necessarily  ^^  on  a  small  scale."  We  speak 
of  a  model  machine,  or  mill,  or  house,  or  ship.  A  large  and  full 
size  scale  is  often  much  better,  a  model  to  construct  by,  as  proved  by 
Mr.  Hill,  and  in  many  cases  is  indispensable.  The  patent  laws  pro- 
tect ^^  improvement  on  any  art,  machine,  manufacture,  or  composition 
of  matter."  The  act  in  question  was  probably  designed  to  facilitate 
the  importation  of  such  improvements^  whether  patented  or  not. 
Did  Congress  expect  these  would  come  in  the  form  of  miniaiure 
modeJsj  such  as  are  filed  in  the  Patent  Office  for  the  purpose  of  ex- 
plaining the  inventor's  full  and  exact  description,  so  that,  by  the  aid 
of  both,  the  machine  maybe  constructed?  Such  models  are  no  articles 
of  trade  or  importation  ;  are  not  constructed  abroad  for  importation^ 
and  in  cases  of  cotton  or  woolen  machinery,  could  not  be  procured  in 
Europe  where  they  are  willing  to  sell  us  their  suits  of  machinery,  if 
we  will  pay  for  the  patent  rights  as  this  claimant  did,  and  upon  which 
they  can  make  their  profit,  but  never  could  consent  to  send  us  wiinfo- 
iure  models  to  show  us  how  to  build  the  machines.  All  this  was 
known  to  the  Congress  which  enacted  this  law,  and  of  course,  they 
could  not  have  referred  to  such  models,  but  to  full  size  machines^ 
which  were  useful  and  the  most  improved,  and  to  suits  of  them,  be- 
cause, by  thus  uniting  and  working  them  together  is  the  only  way 
in  which  their  merits  can  be  tested,  and  they  be  generally  introduced. 
If  a  manufacturer  should  import  one  of  such  machines  it  would  be  of  no 
use  to  him,  as  he  could  not  try  it  alone,  nor  could  he  build  more  with- 
out great  expense  of  patterns  aad  long  delaj,  and  this  i^  the  ma- 
chinist's vocation,  but  this  privilege  was  intended  for  the  manufac- 
turer as  well  as  the  machinist.  The  construction  contended  for  would 
deny  it  to  the  former,  and  the  machinery  in  question  could  not  have 
been  built  in  this  country,  in  1845,  from  any  models^  such  was  then 
the  press  of  work  in  the  machine  shops. 

On  these  grounds,  undoubtedly,  the  different  suits  of  new  and  im- 
proved machinery  were  admitted  free,  under  tlie  directions  of  the 
Treasury  Department,  in  the  many  cases  referred  to  in  the  documents 
emanating  thence. 

It  is  next  denied  that  these  machines  have  served  as  models,  and  an 
equivocal  expression  of  Mr.  Hill  is  quoted  for  this.  In  his  answer  to 
the  16th  interogatory,  Mr.  Young  states  the  fact  of  what  Mr.  Hill  did, 
POsmvELY.  He  says,  **  Immediately  after  the  importation  of  the  ma- 
chinery, I  called  Mr.  Hill's  attention  to  the  slubbers  and  fly  frames, 
and  he  immediately  produced  a  set  of  patterns  and  ofiered  the  machines 
for  sale,  and  has  since  made  that  a  permanent  department  of  his  ex- 
tensive business,"  having,  as  he  says  himself,  built  800  of  the  ma- 
chines. Mr.  Young  says,  the  Potter  &  Smith  self-actors  were  also 
copied,  and  Mr.  Davol  says  he  built  50,000  spindles  of  similar  ones 


16  BENJAMIN  C0ZZEN8. 

for  Mr.  Young,  irisiting  the  claimant's  mill  to  examine  these  machines 
for  the  purpose.  These  drawing  frames  were  also  the  first  in  the 
country  which  contained  the  coilbr,  as  Mr.  Young  says,  since  ex- 
tensively used.  A  part  of  the  machines  on  which  duties  were  exacted, 
were  tools  to  be  used  by  the  ten  mechanics  who  arrived  with  them. 
(See  Mr.  Young's  deposition.) 

That  the  construction  of  the  act  now  contended  for  was  given  to  it 
deliberately,  and  after  the  full  consideration  of  the  Comptroller  and 
Secretary  of  the  Treasury,  is  proved  by  the  depositions  and  documents 
in  this  case^  viz :  in  the  claimant's  own  case,  of  parts  of  this  same 
machinery  imported  in  the  ships  Indiana,  Sheridan,  Samuel  Hicks  and 
Shenunga.  Also,  in  the  case  of  Philip  Allen  &  Son,  similar  machinery ; 
of  Gov.  Steele,  and  of  manufacturers  at  Lowell,  per  his  deposition  ; 
and  of  John  Marland,  as  stated  by  Mr.  Young.  Also^  of  many  others, 
some  of  which  appear  by  the  following  letters  from  the  Treasury  De- 
partment, viz : 

Comptroller  M'Culloch  to  Edward  Curtis,  collector  of  September 
18,  1843. 

Same  to  same,  of  September  22,  1843,  directing  tools,  &c.  imported 
by  one  man,  to  be  used  by  another,  a  manufacturer,  and  he  says  "  the 
object  of  the  enactment,  being  in  our  opinion,  (his  and  the  Secretary's,) 
as  well,  to  encourage  the  employment  of  artificers  in  the  United  Skates, 
in  the  mode  pursued  by  them,  as  by  admitting  free  from  duty  tools, 
ifec,  the  property  of  persons  arriving  in  the  United  States."  It  will 
be  seen  he  makes  no  difference  between  what  are  called  tools  and 
machinery. 

Same  to  Lemuel  Williams,  collector,  of  February  28,  1845,  ad- 
mitting machinery  of  a  manufacturer,  on  his  return  from  England. 
Same  to  same,  of  March  24,  1845,  ordering  duties  exacted  on  nine 
machines,  of  a  person  arriving  in  the  United  States,  to  be  refunded. 

Same  to  C.  W.  Lawrence,  collector,  of  September  5, 1845,  in  which 
cotton  machinery  is  directed  to  be  admitted  free  and  the  subject  is  de- 
liberately considered  and  the  decision  of  Secretary  Walker,  himself, 
in  the  previous  case,  and  that  of  the  United  States  circuit  court,  in 
New  York,  are  given  as  the  grounds  of  the  present  decision. 

Same  to  same,  of  October  5,  1845,  directing  Mr.  Butterfield's  ma- 
chinery for  making  worsted  and  cotton  goods,  as  well  as  that  of  Wil- 
liam Perry  and  others,  to  be  admitted  fi-ee. 

Same  to  same,  of  October  8, 1845,  directing  Noble  T.  Green's  tools, 
&C.J  to  be  admitted  free;  same  to  same  of  December  19,  1845,  di- 
recting the  free  admission  of  Mr.  MsBldrum's  machinery,  to  be  usedhy 
himself  and  Mr.  Burritt,  who  never  went  abroad,  for  making  cotton 
bagging  and  sail  duck.  The  memorial  is  addressed  to  Mr.  Walker. 
And,  lastly,  the  suit  of  machinery  of  the  Portsmouth  mill,  in  which 
Mr.  Young,  the  person  who  went  after  it,  had  a  small  interest,  and 
the  duties  on  which  were  remitted  by  Mr.  Walker,  himself.  This  case 
was  after  that  of  the  claimant's,  and  must  have  occurred  but  a  very 
short  time  before  Mr.  Walker's  circular,  of  June,  1846.  Such  a  series 
of  decisions  by  the  Comptroller  and  Secretary  of  the  Treasury,  seems 
very  important,  in  the  present  case,  in  two  aspects.     1.  It  shows  usage 
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and  custom  under  the  law,  being  cotemporary  construction,  and  hence 
binding. 

2.  An  admission  of  the  party,  the  government,  that  such  is  the  true 
construction  of  the  law,  and  hence  should  be  binding. 

3.  These  decisions  commend  themselves  as  fair,  liberal,  and  the  true 
construction  of  the  law.  And  they  were  based  upon,  and  expressly 
declared  to  be  conformable  to,  and  sustained  by  the  decision  of  the 
court  of  law,  having  full  and  final  jurisdiction  in  the  case,  a  decision 
which  I  presume  this  Court  will  not  think  proper  to  overrule. 

The  Solicitor's  printed  argument  contains  what  purport  to  be  sundry 
copies  of  letters  from  the  Treasury  Department,  which,  it  seems,  were 
handed  to  him  long  after  the  proofs  in  the  case  were  closed,  and  the 
argument  commenced,  and  there  are  no  copies  of  them  in  the  case,  and 
for  these  reasons  the  claimant  objects  to  their  being  considered  as  tes- 
timony. He  has  had  no  notice  of  such  papers  and  no  opportunity  to 
inquire  for  the  others  which  evidently  must  be  connected  with  them, 
if  there  are  such  documents  in  the  department.  A  copy  of  the  letter 
from  Secretary  Guthrie,  however,  is  annexed  to  Governor  Steele's  de- 
position, but  it  is  nothing  but  an  ex  post  facto  construction  of  the  act 
which  had  been  fully  administered  differently  by  his  predecessors, 
under  a  contemporaneous  construction.  As  such,  whatever  respect  it 
may  be  entitled  to,  as  the  opinion  of  an  able  lawyer,  it  can  have  no  au- 
thority with  the  Court. 

If  my  objection  to  the  other  documents  should  be  overruled,  as  I 
think  it  cannot  be,  I  beg  to  correct  some  important  errors  of  fact  in 
them.  Mr.  Barker  states  that  ^^  Governor  Steele's  case  was  attended 
by  PECULIAR  CIRCUMSTANCES,  the  machines  or  tools  of  trade  were  procured 
abroad  in  person  by  the  applicant."  I  think  Governor  Steele's  de- 
position shows  that  he  was  only  one  of  the  parties  interested  ;  also, 
that  he  ordered  a  part  of  the  machinery  sent  out  at  subsequent  periods. 
Mr.  Barker,  seems  entirely  ignorant  of  the  many  cases  above  referred 
to,  where  one  party  brought  out  the  machinery  himself  and  others,  or 
for  others  alone  ;  also,  that  Mr.  Young  was,  and  claimed  to  be,  in- 
terested with  Mr.  Cozzens  in  the  machinery,  as  much  as  Mr.  Young 
was  in  the  Portsmouth  machinery,  admitted  free  by  Mr.  Walker, 
himself,  and  Mr.  Allen,  Mr.  Maeldrum,  Mr.  Butterfield,  Mr.  Ibbottson 
and  the  others,  to  none  of  which  Mr.  Barker  refers,  and  he  seems  to 
be  ignorant  of  them. 

Such  glaring  defects  and  misstatements  being  found  in  Mr.  Barker's 
'*  Report,"  it  can  have  no  weight  with  the  Court,  nor  can  the  Secre- 
tary's action,  based  upon  it.  And  it  seems  no  fault  is  found  by  Mr. 
Barker  with  the  decision  in  Governor  Steele's  case.  Hence,  had  he 
known  the  facts  in  the  claimant's  case,  his  report  would  have  been 
different. 

The  other  documents,  if  admitted,  show  that,  after  the  deliberate 
decisions  and  action  of  the  department  above  proved  ;  in  June,  1846, 
which  must  have  been  nearly  cotemporaneous  with  his  free  admission 
of  the  Portsmouth  machinery,  the  Secretary  had  changed  his  views  of 
the  construction  of  the  act,  and  then,  for  the  first  time,  discovered 
that  **  frequent  attempts  at  evasion  of  the  payment  of  the  legal  duties 
had  been  made,"  &c.  Whether  this  oew  view  was  in  any  measure 
Mis.  Doc.  193 2 


I 


18  BENJAMIN   COZZENS. 

induced  unconsciously,  of  course,  in  the  mind  of  the  Secretary,  by  the 
low  state  of  the  treasury  at  the  time,  as  the  claimant's  agent  thought, 
or  not,  it  is  certain  that  all  those  '^attempts  at  evasion,"  were  fully 
sanctioned  by  him,  and  the  most  important  permitted  by  himself 
alone.  It  is  believed  the  new  construction  of  the  Secretary,  after  what 
he  had  previously  done,  will  have  little  influence  with  the  Court. 

In  reference  to  the  Solicitor's  remark  about  a  suit  at  law,  it  may  be 
proper  to  state,  that  the  claimant  ^*was  advised"  to  commence  one 
against  the  collector.  But  he  was  very  unwilling  to  relinquish  the 
idea  that  the  government,  having  admitted  the  four  last  importations 
FREE,  would  ultimately  consent  to  return  the  duties  which  all  its 
oflScers,  acting  in  the  matter,  had  admitted  to  be  wrongfully  exacted. 
He  accordingly,  as  his  petition  and  the  documents  show,  directly 
memorialized  the  department  before  the  date  of  the  circular  of  the 
Secretary  in  June,  1846,  but  unfortunately,  its  adverse  decision  was 

NOT  pronounced  TILL  THE  MONTH  AFTERWARDS. 

He  afterwards  placed  his  papers  in  the  hands  of  a  member  of  Con- 
gress, to  be  presented  to  the  department  again.  Nothing  was  done^ 
however,  and  when  the  claimant  got  back  his  papers,  he  was  about  to 
commence  his  action,  but  then  discovered  that  six  years  had  elapsed, 
and  on  inquiry  being  made  of  Mr.  Lawrence,  he  said,  if  sued,  he  should 
plead  the  statute  of  limitations,  and  the  action  was  abandoned.  Next, 
Governor  Steele  took  up  the  matter,  upon  whose  application  Mr,  Bar- 
ker's very  erroneous  report  was  made,  which  would  have  been  cor- 
rected by  the  claimant,  had  he  been  favored  with  a  sight  of  it.  It 
may  be  proper  to  remark  here,  that  if  the  Court  should  require  further 
PROOF  of  these,  or  any  facts  stated  in  this  brief,  it  will  be  furnished, 
if  the  case  can  be  opened  for  that  purpose. 

In  conclusion,  it  only  remains  to  say,  that  the  early  decisions  and 
action  of  the  department,  in  1843,  and  in  the  early  part  of  1845,  held 
out  to  the  claimant,  as  well  as  to  many  other  manufacturers,  a  strong 
inducement  to  go  to  England  for  their  machinery.  In  addition  to  ob- 
taining that  which  was  most  improved,  such  as  would  serve  as  models 
for  the  whole  country,  they  were  led  to  believe,  that  by  its  free  admis- 
sion a  considerable  saving  would  be  made  in  the  price.  This  expecta- 
tion was  realized,  it  is  believed,  in  every  instance,  except  the  two  un- 
important ones  mentioned  in  Secretary  Walker's  letter  of  June  6, 
1846,  and  the  present  claimant  for  a  large  portion  of  his  importations. 
The  government  has  thus  profited  by  the  inducements  it  held  out,  and 
received  a  considerable  sum  of  the  claimant's  money,  which  it  would 
not  otherwise  have  received.  Even  if  the  construction  given  to  the 
act  was  doubtful,  it  would  better  comport  with  the  dignity  of  the 
government,  as  well  as  with  justice,  to  carry  this  last  case  that  can 
arise  through  consistently,  than  that  a  decision  should  be  made  which 
would  leave  the  efibrt  to  complete  the  deception  upon  the  claimant. 

It  is  now  for  this  court  to  say,  whether  the  government  can,  ex 
aequo  et  bono^  retain  the  amount  of  these  duties,  or  should  not,  rather, 
refund  it,  with  interest;  which,  if  the  principal  is  awarded,  must  fol- 
low, at  the  legal  rate  in  the  State  where  the  payments  were  made,  as 
it  was  upon  no  contract  upon  which  the  payer  iQade  a  profit. 

BENJAMIN  COZZENS,  Trustee,  do. 
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IN  THE  COURT  OF  CLAIMS. 

Benjamin  Cozzens,  trustee,  vs.  The  United  States. 

Q-iLCHRiST,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  claim  stated  in  the  petition  is  as  follows : 

In  the  month  of  March,  1845,  the  claimant  then  heing  the  owner 
of  two  cotton  mills  at  Warwick,  in  the  county  of  Kent,  in  Rhode 
Island,  purchased  a  vacant  cotton  mill  at  East  Greenwich.  This  mill 
required  large  additions  and  alterations,  and  the  machinery  in  the 
Warwick  mills  required  to  be  replaced,  and  the  claimant  resolved  to 
import  from  England  such  of  the  machinery  and  tools  as  he  could  not 
obtain  to  advantage  in  this  country.  He  made  an  arrangement  with 
J.  S.  Young,  esq.,  who  had  experience  and  skill  in  machinery,  by 
virtue  of  which  Mr.  Young  was  to  go  to  England,  and  contract  for 
such  machinery  and  tools  as  they  intended  to  import,  and  then  re- 
turn to  the  United  States  and  put  the  machinery  in  operation.  He 
was  also  to  have  an  interest  in  the  mills  and  machinery,  which  was 
duly  conveyed  to  him.  Mr.  Young  sailed  for  England  in  the  month 
of  April,  1845,  and  executed  the  arrangements,  and  in  the  same  year 
returned  to  the  United  States,  and  brought  with  him  a  portion  of  the 
machinery.  The  residue  of  the  machinery,  &c. ,  wa>  mostly  received  at 
New  York,  and  the  greater  part  of  it,  by  Young's  aid  and  advice,  was 
put  in  operation  in  the  mills.  The  understanding  with  Young  was, 
that  the  machinery  and  tools  he  should  import  should  be  the  newest 
and  most  improved,  and  such  as  would  serve  for  models  or  patterns  to 
be  copied  by  our  machinists.  The  four  pairs  of  **  Potter's  Patent 
Self-Actors"  were  entirely  new,  and  also  the  '*  Smith's  Patent  Self- 
Actors,"  and  the  "  Drawing  Frames"  and  '' Roving  Frames,"  the 
latter  called  ^^Fly  Frames"  and  **  Slubbers,"  and  all  these  have 
served  as  models  and  have  been  extensively  copied  by  our  best  ma- 
chinists. The  claimant  alleges  that  ^'  in  case  of  the  principal  of  said 
machines"  he  paid  sixpence  sterling  per  spindle  on  some  1,200 
spindles  for  the  English  patent  right. 

The  claimant  then  states  that  ^^  the  extent  to  which  the  above 
described  machines  have  served  as  patterns  or  models  and  been  copied 
in  this  country,  seems  to  show  the  wisdom  of  the  tariff  act  of  1842,  in 
admitting  them  i'ree  of  duty.  Believing  such  to  be  the  true  construc- 
tion of  the  9th  section  of  said  act,  and  being  confirmed  in  this  by  find- 
ing that  many  other  manufacturers  about  the  same  time  imported 
machinery  and  tools  which,  on  the  same  construction  of  the  act,  were 
admitted  free  by  the  collectors  under  instructions  from  the  Treasury 
Department,  *  *  l  claimed  that  said  machinery,  &c. ,  should  be 
admitted  free.  But  this  being  refused  by  the  collectors,  I  paid  from 
my  own  funds,  according  to  my  understanding  with  Mr.  Young,  the 
duties  on  several  of  the  first  importations,  per  the  schedule  annexed, 
under  protest.  On  the  27th  day  of  March,  1846,  I  addressed  a  me- 
morial to  the  Treasury  Department,  stating  the  foregoing  facts,  and 
requested  that  an  order  might  issue  for  refunding  to  me  the  amount 
of  duties  thus  paid  by  me  upon  the  importations  of  said  machinery 


20  BENJAMIN    COZZENS. 

already  made,  and  that  the  shipments  then  to  arrive  might  he  ad- 
mitted free.  The  last  part  of  my  memorial  was  granted,  and  several 
shipments,  constituting  a  considerable  part  of  said  machinery,  were 
admitted  without  payment  of  duty,  but  why  the  same  oflScers  refused 
to  refund  the  duties  already  paid  under  the  same  circumstances,  I 
never  could  learn,  except  that  my  agent  supposed  it  was  on  account  of 
the  low  state  of  the  treasury  at  that  time. ' '  On  the  12th  of  December, 
1853,  the  late  Secretary  of  the  Treasury  decided  against  the  claimant 
on  the  ground  that  the  question  was  made  in  1846,  and  decided  against 
him,  and  also  because,  in  his  opinion,  the  machinery  was  by  law  liable 
to  pay  duties. 

On  the  1st  day  of  January,  1856,  this  claim  was  assigned  to  Samuel 
D,  Cozzens,  as  trustee  for  the  wife  of  the  claimant,  for  a  valuable  con- 
sideration, and  the  claim  is  now  prosecuted  by  her  husband  and 
Samuel  D.  Cozzens  for  her  benefit. 

By  the  3d  subdivision  of  section  9,  of  the  tariff  act  of  August  30, 
1842,  (5  Stat.,  560,)  '^implements  and  tools  of  trade,  occupation,  or 
employment  of  persons  arriving  in  the  United  States,"  are  admitted 
free  of  duty  ;  and  by  the  sixth  subdivision  of  the  same  section, 
'^  models  of  machinery  "  are  also  admitted  free  of  duty.  It  is  in  one 
of  these  categories  that  the  machinery  in  question  is  alleged  to  be 
included. 

It  is  proved  by  the  deposition  of  William  A,  Liffingwell,  that  upon 
importations  of  machinery  by  the  claimant,  duties  were  paid  as 
follows : 

Upon  importations  by  ship  *'Ohio," |466  80 

'^Roscius,'' 444  40 

''Sea," 1,866  30 

^'Sheridan," 427  20 

"Shakspeare," 14  40 

Southerner," 29  70 


i(  ! 


Amounting  to  the  sum  of, 3,248  80 


The  duties  paid  upon  the  importations  by  the  ship  Indiana  were 
refunded.  There  is  no  evidence  of  any  protest  in  the  case  of  the 
duties  upon  the  importations  by  the  ship  "  Empire  "  and  the  steamer 
"Arabia. ' '  Protests  were  made  in  the  six  cases  above  specified.  In  the 
case  of  the  importations  by  the  ship  "  Ohio,"  the  reason  for  the  pro- 
test is  stated  to  be  because  the  articles  were  "imported  by  Benjamin 
Cozzens,  and  selected  for  him  by  his  agents  in  England,  for  his  own 
use,  at  his  mills  at  East  Greenwich,  Rhode  Island,  and  not  imported 
directly  or  indirectly  for  any  other  person  or  persons,  or  intended  for 
sale  ;  but  to  be  operated  by  him  at  his  works  in  the  manufacture  of 
cotton  goods."  The  protest  also  states  that  he  claimed  "this  ma- 
machinery  as  tools  of  trade  of  Benjamin  Cozzens." 

In  the  protests  in  the  cases  of  the  importations  by  the  ships 
"Roscius,"  "Sea,"  "Sheridan,"  and  "Southerner,"  the  machinery 
is  described  as  "tools  of  trade."     In  the  protest  in  the  case  of  the 
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importations  by  the  ship  *^  Shakespeare,"  it  is  stated  that  '*  under  the 
existing  laws  said  machinery  is  entitled  to  be  entered  free" 

In  the  entries  at  the  custom-house  the  property  was  described  as 
follows : 

Importation  by  '*  Shakespeare,"  ^^one  case  of  machinery." 

**  Ohio,"  ^48  cases,  containing  two  pairs  mules." 
"Southerner,"  "one  box  machinery,  &c.,  and  con- 
tains one  model  ruling  machine." 
"Sea,"  "43  cases,    *    *    contain    machinery,  tools, 

implements,  model,  and  moulds." 
"Roscius,"   "13  cases  of  machinery    *    *    contain. 

tools,  implements,  and  machinery." 
"Sheridan,"  "twelve  cases  implements  models  and 
moulds." 

The  alBSdavit  of  Mr.  Young,  made  before  the  collector  of  Portsmouth, 
New  Hampshire,  states  that,  "about  a  year  ago,  (April,  1845,)  in 
order  to  improve  in  manufacturing  as  much  as  possible,  and  being 
desirous  of  introducing  into  said  mills  the  most  improved  inventions 
of  European  machinists,  and  finding  it  impossible  then  to  obtain  the 
most  important  machinery  and  tools  in  the  United  States,  I  proceeded 
to  England,  and  while  there  engaged  and  purchased  certain  machinery 
and  tools  to  be  used  in  our  said  cotton  mills,  a  portion  of  which  were 
imported  in  the  ship  Indiana,  recently  arrived  and  discharged  in  New 
York.  The  goods  are  correctly  described  in  the  entry  which  was 
made  on  the  — day  of  March  last,  and  the  duties  ($472  50,  expenses 
at  custon-house  |21  73,)  were  paid  under  protest  by  Mr.  Cozzens' 
agents  in  consequence  of  my  absence,  being  at  the  time  on  my  passage 
from  England.  *  *  *  The  said  machinery  and  tools  were  im- 
ported for  the  use  of  my  self  and  partner  in  said  mills,  and  not  directly 
or  indirectly  for  any  person  or  persons  whatsoever,  nor  intended  for 
sale." 

In  his  deposition,  Mr.  Young  states:  "I  did,  in  April,  1845,  go 
to  England  to  procure  machinery  for  Mr.  Cozzens,  the  claimant.  I 
contracted  for  the  machinery  in  England  and  had  it  shipped  to  Mr. 
Cozzens.  There  was  a  large  quantity  of  the  machinery,  mostly 
drawing- frames,  slubbing,  and  fly-frames,  and  self  acting  mules ;  also, 
a  considerable  amount  of  lathes  and  other  mechanical  tools."  The 
machinery  "  was  not  imported  for  sale,  but  for  use  in  Mr.  Cozzens' 
mills  at  Greenwich  and  Warwick."  "Parts  of  it  were  brought  in 
the  ship  with  me."  Hq  and  Mr.  Cozzens  claimed  that  the  machinery 
should  be  admitted  free,  "  under  those  acts  of  Congress  which  provide 
that  model  machinery  and  implements  of  trade  shall  be  admitted  free 
of  duty,"  and  a  portion  of  it  was  admitted  free  of  duty.  The  ma- 
chines were  essentially  new  in  this  country.  They  have  served  as 
models  from  which  to  construct  other  similar  machines,  as  follows : 
"  Certain  peculiarities  of  the  drawing-frames,  such  as  the  appliance 
of  the  boiler,  have  been  very  generally  adopted,  and  the  use  of  the 
fly- frame  and  slubber  has  nearly  altogether  superseded  all  other  ma- 
chinery for  making  roving.  Potter's  self-acting  mule  has  since  been 
largely  introduced  for  spinning  flne  yarns.     And  whether  Smith's 
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mules  were  previously  used  I  cannot  say,  but  they  have  since  been 
largely  used  for  more  ordinary  work.  The  witness  called  the  atten- 
tion of  Mr.  Hills,  an  extensive  machine  builder,  to  the  slubbers  and 
dy-frames,  '^and  he  immediately  produced  a  set  of  patterns  and 
offered  the  machines  for  sale,  and  has  since  made  that  a  prominent 
department  in  his  extensive  business." 

There  is  evidence  in  the  case  tending  to  prove  that  machinery  of  a 
similar  description  to  that  mentioned  in  this  case  has  been  imported 
by  other  persons,  and  has  been  admitted  free  of  duty. 

Upon  this  evidence,  the  first  inquiry  is,  whether  the  machines,  &c., 
were  *  implements  and  tools  of  trade,  occupation  or  employment  of 
persons  arriving  in  the  United  States."  It  is  always  difQcult  to  give 
-definitions,  but  the  line  must  be  drawn  somewhere.  It  is  very  clear 
that  all  the  material  means  which  a  person  may  use  by  which  to  earn 
his  living  cannot  be  considered  as  his  *^  tools  of  trade,"  in  the  meaning 
of  the  act  of  Congress.  The  library  which  might  be  imported  by  a 
lawyer;  the  drugs  to  be  used  by  the  'chemist ;  the  ready  made  articles 
imported  by  a  dealer  in  them,  are  the  means  by  which  these  indi- 
viduals respectively  acquire  their  livelihood,  but  it  would  hardly  be 
contended  that  they  should  be  admitted  free  of  duty  as  'Hocls  of 
trade."  We  must  give  to  words  the  signification  which  they  ordi- 
narily bear,  and  we  must  suppose  that  Congress,  in  a  law  relating 
to  the  business  affairs  of  men,  used  language  in  a  way  intended  to 
express  the  idea  which  would  be  conveyed  to  the  majority  of  those 
persons  whose  interests  were  to  be  affected.  The  primary  object  of 
the  claimant  was  to  import  machinery  for  the  use  of  his  mills  at  East 
Greenwich  and  Warwick.  He  says  in  his  petition  that  the  mill  *^  at 
East  Greenwich  required  large  additions  and  alterations,  and  to  be 
fitted  with  new  machinery,  tools,  &c.,  and  the  machinery  in  the 
Warwick  mills  was  much  worn,  and  required  to  be  replaced  with 
new."  And  he  very  properly  determined  to  import  from  England 
«uch  machinery  as  he  could  not  obtain  to  advantage  in  this  country. 
But  when  the  machinery  was  obtained,  and  set  up  and  worked  in  the 
mills,  it  became  a  part  of  the  fixed  investment  of  capital,  with  which 
the  claimants  business  was  carried  on,  and  thus  it  answered  the  pur- 
pose for  which  it  was  procured  and  imported.  It  no  more  constituted 
the  claimants  '*  tools  of  trade"  than  did  the  mills  in  which  it  was 
placed.  It  is  not  necessary  for  this  case  that  we  should  attempt  to 
give  a  definition,  which  would  be  correct  under  all  circumstances  of 
the  language  used  in  the  act  of  Congress.  It  was  probably  intended 
that  no  duties  should  be  imposed  upon  such  implements  and  tools  of 
trade  as  a  person  arriving  in  the  United  States  should  bring  with 
him  for  the  prosecution  of  his  mechanic  art.  In  one  sense  of  the 
word,  ^*machmery"  is  an  **  instrument ;"  that  is,  it  is  something 
subservient  to  the  execution  of  a  purpose,  but  something  more  than 
such  subserviency  is  required  to  bring  articles  within  the  description 
of  "  tools  of  trade."  The  word  *'  implement "  has  a  very  extensive 
signification.  In  its  broad  sense  it  means  anything  which  may  supply 
a  want,  but  it  is  particularly  applied  to  the  tools  or  instruments  of 
labor,  and  it  is  in  this  sense  that  we  speak  of  the  impl^nerUs  of  trade  or 
husbandry.     The  question  is  not  whether  machinery  of  the  description 
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imported  by  the  claimant  might  not,  under  some  circumstances,  come 
within  the  description  of  "  tools  of  trade  "  but  whether  machinery 
imported  for  the  declared  purpose  of  being  immediately  placed  in  a 
mill,  and  becoming  a  part  of  the  capital  there  invested,  was  intended 
by  the  language  used  in  the  act  to  be  admitted  free  of  duty.  We 
do  not  think  it  was  intended.  Our  opinion  is,  that  to  embrace 
machinery  imported  as  this  was,  in  that  description,  would  be  to  give 
to  the  words  of  the  law  a  wider  sense  than  was  intended,  or  than  it 
would  be  reasonable  to  attribute  to  them. 

It  is  also  contended  that  the  articles  were  entitled  to  be  admitted 
free  of  duty,  because  they  were  **  models  of  machinery,"  A  modd 
is  a  pattern  of  something  to  be  made,  anything  of  a  particular  form, 
shape,  or  construction  intended  for  imitation.  It  may,  undoubtedly^ 
be  made  on  a  small  scale,  according  to  the  definition  given  by  Bouvier, 
or  it  may  be  preferable  to  have  it  of  full  size  in  many  cases.  In 
either  case,  it  is  something  made  for  the  purpose  of  being  imitated, 
and  for  our  present  purpose  it  is  immaterial  whether  it  be  of  full 
size  or  not.  It  is  enough  that  the  intent,  the  predominant  purpose 
was  not  to  use  the  machinery  as  models,  simply  for  the  purpose  of 
affording  patterns  for  imitation,  but  it  was  imported  as  a  substantive 
thing  in  itself,  to  be  used  by  the  claimant  in  the  prosecution  of  his 
business.  The.  mere  fact  that  the  machinery  was  susceptible  of  being 
copied  and  imitated,  and  was  imitated,  is  not  enough  to  make  it  a 
model  in  the  sense  of  the  act.  If  this  were  so,  every  machine  which 
was  copied,  would  be,  by  the  fact  of  being  imitated,  a  model,  and  duties 
paid  upon  its  importation  should  be  refunded.  But  such  imitation 
cannot  effect  the  question  of  liability  to  pay  duties.  That  liability 
muBt  depend  on  the  facts  existing  at  the  time  of  the  importation  ;  and 
as  the  evidence  shows  that  the  machinery  was  imported  for  the  pur- 
pose of  being  used  by  the  claimant,  and  as  its  serving  as  models  wa& 
only  a  secondary  and  incidental  consideration,  we  do  not  think  it  was 
free  of  duty  within  the  meaning  of  the  act. 

It  appears  that  the  decision  of  the  Treasury  Department  upon  the 
liability  of  machinery  imported  under  such  circumstances  as  exist  in 
this  case  have  not  always  been  consistent  with  each  other.  Some- 
times duties  have  been  required  to  be  paid,  and  sometimes  the  ma- 
chinery has  been  admitted  free,  or  the  duties  paid  have  been  refunded. 
But  it  is  the  duty  of  the  court  to  ascertain,  if  possible,  the  true  meaning 
of  the  law,  irrespective  of  the  practice  of  the  executive  departments. 
A  decision  of  the  Treasury  Department  may  be  valuable  for  the  light 
which  its  reasoning  may  throw  upon  a  question,  but  cannot,  of  itself, 
have  the  force  of  law  in  construing  a  statute.  We  can  derive  na 
assistance  from  the  decisions  of  the  department  upon  the  present 
question,  as  its  practice  has  not  been  uniform. 

In  the  opinion  of  the  court,  Ihe  claimants  have  no  ground  for 
relief. 
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Id  Sesnon.     ]  {  No.  194. 


RESOLUTIONS 

OP  THB 

LEGISLATURE  OF  THE  STAH  OF  HXAS, 

Df  EIL&nOH  TO 

Kansas  affairs. 


March  9, 1858.— Ordered  to  lie  on  the  Uble  and  be  printed. 


JOINT  BESOLUnONS  in  response  to  the  gOYemor's  message  on  Kansas  affairs. 

Whereas  there  exists,  and  has  existed,  a  violent  determination,  on 
the  part  of  a  portion  of  the  inhabitants  of  the  Territory  of  Kansas,  to 
exclude  by  force  the  citizens  of  the  slaveholding  States  from  a  Just, 
eqnal,  and  peaceful  participation  in  the  use  and  enjoyment  of  the 
common  property  and  territory  of  the  members  of  the  confederacy ; 
and  whereas  this  determination,  owing  to  the  state  of  political  feeling 
in  the  northern  States  of  the  confederacy,  operating  upon  the  federal 
gpyernment,  may  become  effectual,  and  the  exdusion  perpetual: 
Therefore — 

1 .  Be  it  resolved  by  the  legislature  of  the  State  of  Texas y  That  the  gov- 
ernor of  this  State  is  hereby  authorized  to  order  an  election  for  seven 
delegates,  to  meet  delegates  appointed  by  the  other  southern  States, 
in  convention,  whenever  the  executives  of  a  majority  of  the  slavehold- 
ing States  shall  express  the  opinion  that  such  convention  is  necessary, 
to  preserve  the  equal  rights  of  such  States  in  the  Union,  and  advise 
the  governor  of  this  State  that  measures  have  been  taken  for  the 
appointment  of  delegates  to  meet  those  of  Texas.  And  that  the  sum 
of  ten  thousand  doUarSj  or  so  mnch  thereof  as  is  necessary,  be,  and 
the  same  is  hereby,  appropriated,  out  of  any  money  in  the  treasury 
not  otherwise  appropriated,  to  pay  the  mileage  and  per  diem  of  such 
delegates,  which  shall  be  paid  at  the  rate  paid  to  members  of  the 
United  States  Congress,  according  to  the  law  in  force  in  the  year 
1864. 

2.  Be  it  further  resolved,  That,  should  an  exigency  arise,  in 
the  opinion  of  the  governor,  in  which  it  is  necessary  for  the  State  of 
Texas  to  act  alone,  or  by  a  convention  representing  the  sovereignty 
of  the  State,  he  is  hereby  requested  to  call  a  special  session  of  the 
legislature  to  provide  for  such  State  convention. 

3.  Be  it  further  resolved,  That  the  governor  is  requested  to 
transmit  copies  of  these  resolutions  to  the  executives  of  each  of  the 
slaveholding  States  and  to  our  members  of  Congress. 

Approved  February  16,  1858. 


2         CONVEVnON  ON  THE  AFFAIB8  OF  KANSAS. 


DsPARTMBlirr  OF  SXATBy 

Austin^  Texaa^  February  23,  1858. 

I,  the  undersigned,  secretary  of  state  of  the  State  of  Texas,  do 
certify  that  the  aD<)ye  and  foregoing  is  a  correct  copy  of  the  original 
joint  resolutions  on  file  in  this  department. 

Given  under  my  hand  and  the  seal  of  the  department  of  state,  the 
[l.  8.1    day  and  year  first  above  written. 

T.  S.  ANDERSON, 

Secretary  of  StaJU. 


36th  Oonskkb,  )  SENATE.  ( Ms.  Doo. 

Lrf  Seaaion.     $  {  No.  196. 


MEMORIAL 

or  XHB 

LEGISLATURE  OF  THE  STATE  OF  WISCONSIN, 

nr  BBHALF  or 

The  daims  of  John  Shaw  to  pay  for  services  as  a  sf^  or  soout  in  the 
war  of  1812,  and  for  remimeration  for  losses  sustained  in  furnishing 
supplies  for  the  Missouri  and  lUinois  mounted  rangers  during  said  war. 


MjuicH  11,  1858. — Referred  to  the  Committee  on  Military  Affairs  and  the  Militia  and 

ordered  to  be  printed. 


MEMOBIAL  to  GongreM  in  behalf  of  the  chiimB  of  Colonel  John  Shaw,  of  Marqnette 

county,  Wisconsin. 

To  the  honorable  the  Senate  and  House  of  Bepresentatives  in  Congress 
assembled,  the  memorial  of  the  legislature  of  the  State  of  Wiscon- 
sin respectfully  represents: 

That  your  memorialists  have  learned  that  their  venerable  fellow- 
citizen,  <3olonel  John  Shaw,  has  made  application  to  Congress  for  pay 
for  three  years'  services,  during  the  entire  war  of  181^' 16,  on  the 
frontiers  of  Missouri  and  Illinois,  as  a  spy  or  scout,  say  from  the  out- 
break of  the  Indians  in  that  region,  in  the  spring  of  1812,  till  the 
news  of  peace  reached  the  northwestern  frontiers,  in  the  spring  of 
1816  ;  and  also  a  claim  of  $13,684  93,  for  losses  sustained  to  that 
amount  during  said  war,  in  consequence  of  furnishing  the  Missouri 
and  Illinois  rangers  with  various  kinds  of  supplies  necessary  for 
mounted  rangers ;  that  said  rangers  not  getting  their  pay  till  after 
they  were  disbanded  and  scattered  to  their  several  homes  and  else- 
where. Colonel  Shaw  fiailed  to  receive  his  just  dues  from  them,  to  the 
amonnt  above  mentioned ;  that  said  losses,  sustained  by  his  patriotic 
efforts  to  serve  his  country  in  her  day  of  need,  plunged  him  into  em- 
barrassments from  which  it  required  several  years  to  extricate  himself. 
Tour  memorialists  further  represent  that  Colonel  Shave  bears  among 
his  fellow-citizens  a  high  and  unblemished  character  for  worth,  integ- 
rity, and  enterprise,  and  none  who  know  him  doubt  his  statement  as 
to  his  services  or  the  losses  he  represents  himself  to  have  sustained ; 
and  now,  in  his  declining  years,  having  nearly  attained  the  age  of 
seventy-four,  and  so  nearly  blind  as  to  be  incapacitated  for  any  manual 
labor^  he  really  needs  all  that  is  justly  due  from  his  country.  A 
statement  of  his  services  may  be  found  in  the  Second  Annual  Beport 
and  CoUecUons  of  the  State  Historical  Society  of  Wisconsin^  which  state- 


I 


2  JOHN   SIUW. 

ment,  your  memorialists  are  satisfactorily  informed,  has  been  tho- 
roughly tested  by  the  officers  of  that  society,  and  found  to  be  worthy 
of  tne  fullest  confidence  and  belief.  Your  memorialists  therefore 
respectfully  ask  your  honorable  body  to  give  the  claims  of  Colonel 
John  Shaw  that  careful  attention  and  examination  which  they  are 
well  persuaded  they  justly  deserve. 

JOSHUA  STARK, 
Speaker  pro  tern,  of  (he  AaaenMy. 

B.  G.  GILL, 
President  pro  tern,  of  the  Senate. 

COLES  BASHFORD. 


Approved  October  4,  1856. 


Resolved  by  the  senate^  the  assembly  concurring^  That  the  governor 
be  requested  to  forward  copies  of  the  memorial  to  our  senators  and 
representatives  in  Congress,  in  relation  to  the  claims  of  Colonel  John 
Shaw,  who  are  hereby  solicited  to  use  their  best  endeavors  to  obtain 
from  Congress  favorable  action  on  said  memorial. 

I  hereby  certify  that  the  above  is  a  true  copy  of  a  joint  resolution 
originating  in  the  senate,  adopted  by  the  senate  October  6,  1856,  and 
returned  concurred  in  by  the  assembly  without  amendment^  October 
7,  1856. 

Attest: 

BYRON  PAINE, 
Chief  Clerk  Senate. 


State  op  Wisoonsin,  ) 
Secretary's  Office.    \  **' 

The  secretary  of  state  of  the  State  of  Wisoonsin  does  hereby  certify 

that  the  foregoing  act  has  been  compared  with  the  original  enrolled 

act  deposited  in  this  office,  and  that  the  same  is  a  true  and  correct 

copy  thereof  and  of  the  whole  of  such  original. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

r-- .  -  -I       great  seal  of  the  State,  at  the  capitol,  in  Madison,  this 

LSBAL.J       g^j^  ,      ^^  October,  1856. 

JOHN  W.  HUNT, 
Assistant  Secretary  of  State. 


SSrn  OoNGSBBS,  )  SENATE.  (  Mib.  Doo. 

IH  Seaawn.     \  \  No.  196. 


RESOLVES 

or  THE 

LEGISLATURE  OF  THE  STATE  OF  MAINE, 


RBaUKITINO 


The  FkncUors  and  BepreaentaUves  of  that  State  in  Cangreaa  to  use  their 
influence  to  prevent  the  repeal  of  the  law  aUowing  bounties  to  vesseh 
engaged  in  Uhe  cod  fleheries. 


Kaboh  12, 1868.— Ordered  to  lie  on  the  table  and  be  printed. 


STATE  OF  MAINE. 
BESOLYES  relative  to  bounty  on  cod  fisheries. 

Whereas  a  bill  has  been  proposed  in  Congress  to  repeal  the  act 
allowing  bounties  to  vessels  employed  in  the  cm  fisheries,  the  passage 
of  which  will  greatly  injure  if  not  destroy  one  of  the  most  important 
interests  of  this  State,  and  one  which  affords  employment  to  thou- 
sands of  our  hardy  citizens ;  and, 

Whereas  the  passage  of  such  a  bill  will  have  the  effect  to  render 
almost,  if  not  entirely,  useless  a  large  class  of  vessels  which,  from 
their  peculiar  build  and  model,  cannot  be  successiully  employed  in 
other  business,  and  which  have  been  built  under  what  was  supposed 
to  be  a  well-founded  reliance  upon  the  continuance  of  a  policy  which 
places  us  more  nearly  upon  a  level  with  those  of  other  nations  en- 
raged in  the  same  business,  whose  governments  bestow  a  more  liberal 
bounty  thereon  than  our  own  ;  and, 

Whereas  our  past  history  abundantly  proves  that  the  cod  fisheries 
afford  the  cheapest,  best  and  most  efficient  schools  for  manning  our 
navy  in  time  of  war ;  therefore, 

Beeolvedj  That  the  repeal  of  the  law  granting  bounties  to  vessels 
employed  in  the  fishing  business  will  be  unjust  and  oppressive  to 
those  induced  b^  the  existence  of  the  law  to  embark  a  large  amount 
of  capital  therein,  and  at  the  same  time  will,  in  a  national  point  of 
view,  be  impolitic  and  unwise,  inasmuchas  we  shall  thereby  be  de- 
prived, in  case  of  war,  of  the  most  reliable  source  for  a  supply  of 
American  seamen. 


2  FISmNG  BOUNTIES. 

Beaolved^  That  our  senatorB  and  representatives  in  Congress  be  re- 
quested to  exert  their  influence  to  prevent  the  repeal  of  the  law  allow- 
ing bounties  to  vessels  engaged  in  said  business. 

Beaolvedj  That  the  governor  be  requested  to  transmit  to  our  sena- 
tors and  representatives  in  Congress  a  copy  of  these  resolutions  to  be 
laid  before  Congress. 
In  the  house  of  representatives,  March  4, 1858.    Bead  and  passed. 

WILLIAM  T.  JOHNSON, 

iS^pedber,  pro  tern. 
In  senate,  March  6, 1868.    Bead  and  passed. 

BETH  SCAMMON, 

Preaident. 
March  6, 1868.    Approved. 

LOT  M.  MOBBILL. 

Office  of  Sbobbtabt  of  State, 

Augtuta,  March  8,  1858. 

I  hereby  certiiy  that  the  foregoing  is  a  true  copy  of  the  original 
deposited  m  this  office. 

LEWIS  D.  MOOBB, 
DqnUy  Secretary  of  State. 


35th  Ck)KaBE8S,  7  SENATE.  C  Mis.  Doo. 

la  Sesaiom.     l  I  No.  197. 


RESOLUTIONS 

or 

THE  LEGISLATURE  OF  THE  STATE  OF  CALIFORNU, 


RBavBimro 


The  aencUora  and  repreaerUcUivea  of  that  State  in  Congress  to  take 
measures  to  prevent  the  removal  of  the  Sebastian  Indian  reservation 
from  its  present  location. 


March  13, 1858.— lUftrred  to  the  Committee  on  Indian  Affain,  and  ordered  to  be  printed. 


Whereas  the  people  of  the  southern  portion  of  the  State  of  CaH- 
fomia  are  deeply  interested  in  presernn^  peaceful  relations  with  the 
numerous  and  warlike  tribes  of  Indians  in  their  neighborhood  ; 

And  whereas  the  Sebastian  Indian  reservation  has,  in  an  eminent 
degree,  practically  aided,  and  is  still  aiding,  in  the  preservation  of 
peace  and  quiet ; 

And  whereas,  furthermore,  reports  have  been  circulated  that  the 
federal  authorities  contemplate  a  change  of  location  of  said  reserva- 
tion, thereby  jeoparding  the  lives  and  property  of  our  fellow-citizens 
and  inviting  Indian  hostilities:     Therefore— 

Resolved  by  the  assembly  ^  the  senate  concurring ,  That  our  senators 
and  representatives  in  Congress  be  requested  to  obtain  such  legislation 
from  Congress  as  may  prevent  the  removal  of  said  reservation  from 
its  present  location ;  and  that  they  be  further  requested  to  use  their 
influence  with  the  proper  executive  department  to  induce  a  contin- 
uation of  the  present  reservation. 

Besdvedy  furth/er.  That  the  governor  be  requested  to  transmit 
copies  of  this  preamble  and  these  resolutions  to  our  representatives  in 
Congress  and  to  the  Secretary  of  the  Interior. 


Officb  of  Sbcrbtart  07  Statb, 
Sacramento  J  Cal.,  January  30,  1868. 

I,  Ferris  Forman,  secretary  of  state  of  the  State  of  California,  do 
hereby  certify  that  the  annexed  is  a  true  and  correct  copy  of  concur- 
rent resolutions  which  were  passed  by  the  assembly,  March  20^  1866, 
and  the  senate  March  21,  1856,  as  appears  the  assembly,  journals^ 
of  the  seventh  session. 

r        ^  Witness  my  hand  and  the  great  seal  of  State,  at  office  in  Sacra- 
L"^^- J     mento,  California,  the  30th  day  of  January,  A.  D.  1858. 

FEEEIS  FOEMAN, 
^icretary  of  State. 


35th  Congbess,  )  SENATE.  5  Mis.  Doo. 

lst£k88ion.     \  I  No.  198. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Maboh  13,  18S8. — ^Befened  to  the  Committee  on  Finance  and  ordered  to  be  printed. 


RESOLUTION 


LEGISLATURE  OF  THE  STATE  OF  TEXAS, 


BaQunmro 

The  senators  and  representatives  of  that  State  in  Congress  to  use  every 
exertion  in  their  power  to  obtain  the  enactment  of  a  law  to  authorize 
the  payment  to  that  State  of  the  balance  of  the  appropriation  made  by 
the  act  of  Wth  February^  1855,  providing  for  the  payment  of  a  certain 
portion  of  the  public  dd>t  of  Texas. 

JOINT  RESOLUTION. 

Whereas  there  is  a  considerable  balance  remaining  in  the  Treasury 
of  the  United  States  of  the  appropriation  made  by  the  act  of  Congress 
providing  for  the  payment  of  a  certain  portion  of  the  public  debt  of 
Texas,  passed  on  the  28th  of  February,  1855,  owing  mainly  to  the 
loss  of  securities  by  holders  of  the  same ;  and  whereas,  under  the  cir- 
cumstances^ those  parties  may  never  be  able  to  make  the  necessary 
exhibition  of  Texas  liabilities  at  that  department,  to  enable  them  to 
obtain  the  money  due  them,  and  will  be  compiled  to  apply  to  the 
State  legislature  for  relief;  and  whereas  Texas  is  entitled  to  any  and 
all  balances  in  the  Treasury  of  the  United  States  which  has  not  been 
paid  to  the  creditors  under  the  act  of  Congress  above  referred  to ; 
therefore — 

Be  it  resolved  by  the  legislature  of  the  State  of  Texas^  That  our 
senators  and  representatives  in  Congress  be,  and  they  are  hereby, 
requested  to  use  every  exertion  in  their  power  to  obtain  the  passage 
of  a  law  by  Congress  authorizing  the  payment  of  any  balance  remain- 
ing in  the  treasury  as  aforesaid  over  to  the  accredited  agent  of  the 
State  of  Texas. 

Resolved  J  That  the  governor  of  Texas  be,  and  he  is  hereby,,  requested 
to  furnish  each  of  our  delegates  in  Congress  with  a.  copy  of  this 
resolution. 

Approved  February  16,  1858. 


2  PUBLIC   DEBT   OF  TEXAS. 


Dbpartment  of  State, 
Auitifij  Texas,  February  25,  1858. 

I,  the  nndersigned,  acting  secretary  of  state  of  the  State  of  Texas, 
do  certify  that  the  transcript  on  the  reverse  hereof  is  a  correct  copy  of 
the  originaljoint  resolation  on  file  in  the  department  of  state. 

r         1  witness  my  hand  and  the  seal  of  the  department  of  state, 
L        'J      the  day  and  year  first  ahove  written. 

BIRD  HOLLAND, 
Acting  Secretary  cfStaie. 


35IH  CoNOKBBs,  )  SENATE.  (  Mm.  Doc. 

UStstum.     S  ?  No.  199. 


RESOLUTION 

or  THE 

LEGISLATURE  OF  THE  STATE  OF  NEW  YORK, 


INITRVCTDTO 


The  senators  and  requesting  the  representaiives  of  that  Staie  in  Congress 
to  use  their  influence  to  procure  the  enadment  of  a  law  granting  a 
pension  to  the  surviving  soldiers  of  the  Indian  wars  from  1791  to 
1795,  and  to  the  widows  of  those  deceased. 


Mabcb  15,  1858. — ^Referred  to  the  Committee  on  PensionB,  and  ordered  to  be  printed. 


STATE    OF    NEW    YOBK.— EXECUTIVE    DEPABTMENT. 

Besolvedj  (if  the  assembly  concur,)  That  our  senators  in  Congress 
be  instructed,  and  our  representatives  requested,  to  use  their  influence 
to  procure  the  passage  of  a  law  granting  a  pension  to  the  surviving 
loiters  of  the  Indian  wars  of  seventeen  hundred  and  ninety-one  to 
serenteen  hundred  and  ninety-five,  under  Generals  Wayne,  Harmer, 
ind  St.  Clair,  and  to  the  widows  of  the  deceased  soldiers  of  that  war. 

Besolvedy  (if  the  assembly  concur,^  That  his  excellency  the  governor 
be  requested  to  transmit  a  copy  of  tne  above  resolution  to  our  senators 
&Dd  representatives  in  Congress. 

In  Senate,  February  4, 1858. 
Passed. 
By  order:  8.  P.  ALLEN,  Olerh. 

In  Assembly,  February  27,  1858. 
»  Concurred  in. 
By  order :  D.  WILSON,  Clerk. 


35th  CoNanEss,  }                   SENATE,  ( Mis.  Doc. 

let  Salmon.     ] }    No.  200. 


RESOLUTIONS 


LEGISLATURE  OF  THE  STATE  OF  NEW  YORK, 

llfSTRUOTllfG 

The  senators  and  requesting  the  representatives  of  that  State  in  Congress 
to  urge  the  enactment  of  a  law  granting  to  the  mititia  of  the  States 
arms  and  equipments  of  the  greatest  efficiency ^  and  in  greatly  increased 
numbers;  and  also  the  enactment  of  a  law  to  improve  the  organization 
of  the  militia. 


Kaich  15, 1858.— Beferred  to  the  Committee  on  Biilitary  Affkin  and  the  Militia  and 

ordered  to  be  printed. 

STATE  OF  NEW  YORK. 

In  Senate,  March  5,  1858. 

Whereas  it  appears,  from  the  report  of  the  commissary  general  and 
other  officers,  that  the  muskets  furnished  hy  the  federal  government 
to  the  military  forces  of  this  State  are  of  an  old  pattern  and  unservice- 
able quality  ;  and  that  the  issue  of  such  arms  continues,  notwithstand- 
ing the  remonstrance  of  this  State,  and  the  fact  that  there  are  arms 
of  the  latest  and  most  improved  models  in  the  United  States  arsenals  ; 
and  whereas  this  State  has,  with  great  care  and  attention,  improved 
her  military  system^  and  holds  in  readiness  to  serve  the  republic  a 
large  and  reliable  force,  disciplined  and  equipped  according  to  act  of 
Congress  ;  therefore  be  it — 

Besclved,  (if  the  assembly  concur,)  That  our  senators  in  Congress 
be  instructed,  and  our  representatives  requested,  to  urge  the  passage 
of  a  law  which  shall  grant  to  the  militia  of  the  States  arms  and  equip- 
ments of  the  greatest  efficiency,  and  which  shall  greatly  increase  the 
quantity  of  arms  issued  ;  and  also  the  passage  of  a  law  to  improve  the 
organization  and  discipline  of  the  military  of  the  States. 

And  be  it  further  resolved ^  That  the  governor  be  requested  to  trans- 
mit a  copy  of  the  preamble  and  resolution  to  each  of  our  senators  and 
representatives  in  Congress. 

The  above  resolutions  were  duly  passed. 

By  order  of  the  senate  : 

S.  P.  ALLEN,  Clerk. 


2        AR3^IS  AND  EQUIPMENTS   TO   THE  MILITIA  OF  NEW   YOBK. 

In  Assemblt,  March  8,  1858. 
The  above  resolutions  were  duly  passed. 

By  order  of  the  assembly : 

D.  WILSON,  Clerh. 


State  of  New  York, 
Secretary's  Office. 

I  have  compared  the  preceding  with  the  original  concurrent  reso- 
lution on  file  in  this  office,  and  do  hereby  certify  that  the  same  is  a 
correct  transcript  therefrom,  and  of  the  whole  of  said  original  resolu- 
tion. 

Given  under  my  hand  and  seal  of  office,  at  the  city  of  Albany^  this 
eleventh  day  of  March,  in  the  year  one  thousand  eight  hundred  and 
fifty-eight. 

8.  W,  MORTON, 
Deputy  Secretary  of  State. 


35rH  CosQRKSs, )  SENATE.  (  Mis.  Doc. 

Itt  Session.     \  }  No.  201. 


MEMORIAL 


MEMBEBS  AND  OFFICERS  OF   THE   LEGISLATIVE 
ASSEMBLY  OF  THE  TERRITORY  OF  UTAH, 

IBTTINO   FORTH 

Their  grievances y  and  praying  Congress  to  reconsider  the  course  already 
taken,  to  respect  their  constitutional  rights^  withdraw  the  troops^  and 
give  them  a  voice  in  the  selection  of  their  rulers. 


Makch  17,  1858  — Referred  to  the  Cominittee  on  Territories  and  ordered  to  be  printed. 


MEMORIAL  from  the  members  and  officers  of  the  Wislative  assembly  of  the  Territory  of 
Utah  to  the  Piesident  and  Congress  of  the  United  States. 

Gentlemen  :  Your  memorialists  beg  leave  to  represent  that,  at  the 
la«t  session  of  the  legislative  assembly  of  this  Territory,  resolutions 
and  a  memorial  to  the  President  of  the  United  States  were  adopted  and 
Presented  to  him,  which  partially  set  forth  our  grievances  and  made 
Known  to  the  government  at  Washington  our  desires  and  wishes  in  re- 
gard to  the  appointment  of  the  federal  officers  for  Utah.     We  have 
received  no  response  to  those  documents,  unless  it  is  to  be  understood 
that  the  appointment  of  a  full  set  of  officers  for  this  Territory,  backed  by 
an  army  to  enforce  them  upon  us,  as  reported  by  common  rumor  to  have 
been  ordered  and  fitted  out,  and  sent  to  this  Territory  by  the  President, 
is  to  be  deemed  an  answer.     Certain  it  is  that  such  an  army  is  now 
invading  our  Territory,  claiming  to  have  been  sent  by  the  authority 
of  the  President  of  the  United  States. 

We  now  forward  to  you  respectfully,  to  wit :  the  President  and 
Houses  of  Congress,  a  printed  copy  of  those  resolutions  and  memorial, 
and  if  it  is  true  that  the  army  now  menacing  this  Territory  is  at  the 
instance  of  the  President,  and  by  the  authority  of  the  government,  we 
request  to  be  informed  of  the  fact,  and  why  it  is  so  ;  for  what  reasons 
our  resolutions  and  memorial  are  treated  with  silent  contempt,  and  a 
hostile  course  pursued  towards  an  unoffending  people?  Why  it  is 
that  our  eastern  mails  have  been  stopped,  and  the  communication 
between  this  Territory  and  the  general  government  cut  off? 

If  officers  had  been  appointed  and  sent  in  accordance  with  the  voice 
of  the  people,  as  ever  should  be  the  only  course  in  a  republican  govern- 
menty  there  would  have  been  no  need  of  an  army's  being  sent  here. 
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Were  the  resolutions  and  memorial  disrespectful  or  defiant?  Bead 
them  again  and  see.  There  is  not  a  word  or  sentiment  in  them  that 
can  fairly  be  construed  to  throw  obstacles  of  any  kind  in  the  way  of 
GOOD  men  that  might  be  appointed  to  rule  over  us  ;  they  simply  ex- 
press a  fixed  determination  not  to  submit  to  the  misrule  of  corrupt 
demagogues,  who  are  a  disgrace  to  the  government^  and  who,  as  sub- 
sequent events  have  proved,  expended  their  time  in  endeavoring  to 
create  a  disturbance  between  us  and  the  general  government. 

Cannot  American  citizens,  upon  American  soil,  be  heard  in  their 
own  defence?  Can  they  not  petition  the  parent  government,  without 
incurring  its  hot  displeasure  ?  Are  we  to  be  sacrificed  because  lying 
officials  and  anonymous  letter  writers  wish  it  so  ?  And  does  the  gov- 
ernment rely  upon  their  false  statements  to  base  its  action,  and  such 
action  to  send  an  army  compromising  the  constitutional  rights^  the 
liberties  of  freemen  ?  Are  the  horrid  scenes  of  Missouri  and  Illinois 
to  be  re-enacted  by  the  general  government?  Are  we  to  be  robbed 
and  plundered,  our  best  men  slain,  and  the  residue  again  driven  from 
their  homes  by  a  merciless  and  infuriated  soldiery,  under  authority 
usurped  by  the  general  government  ? 

Do  you  not  know,  gentlemen,  that  when  government  ceases  to  per- 
form its  legitimate  functions  to  the  people,  and  to  protect  them  in 
their  inalienable  rights,  among  which,  as  our  fathers  declared,  are 
'^  life,  liberty,  and  the  pursuit  of  happiness,''  and  seeks  to  oppress 
and  destroy,  it  becomes  an  object  of  dread — of  terror — a  foul  disgrace 
to  its  name,  and  cannot  expect  the  support,  respect,  and  esteem  which 
should  be  its  pride  and  is  its  duty  to  inspire  ? 

We  appeal  to  you  as  American  citizens,  who  have  been  wronged, 
insulted,  abused,  and  persecuted ;  driven  before  our  relentless  foes 
from  city  to  city,  from  State  to  State,  until  we  were  finally  expelled 
from  the  confines  of  civilization  (?)  to  seek  a  shelter  in  a  barren,  inhos- 
pitable clime,  amid  the  wild  and  savage  tribes  of  the  desert  plain. 
We  claim  to  be  a  portion  of  the  people,  and  as  such  have  rights  which 
must  be  respected,  and  which  we  have  a  right  to  demand.  We  claim 
that  in  a  republican  form  of  government,  such  as  our  fathers  estab- 
lished, and  such  as  ours  still  professes  to  be,  the  officers  are  and  should 
be  the  servants  of  the  people,  and  not  their  masters,  dictators,  or 
tyrants. 

To  the  numerous  charges  of  our  enemies  we  plead  not  guilty,  and 
challenge  the  world  before  any  just  tribunal  to  the  proof. 

Are  we  mistaken  in  our  views  in  regard  to  the  policy  and  intention 
of  the  government?  We  hope  that  you  will  prove  to  us  that  we  are. 
We  ask  you  to  reconsider  the  course  that  has  oeen  taken,  to  evince  by 
some  act  of  returning  justice  that  you  respect  our  constitutional  rights, 
and  see  whether  it  will  not  lighten  the  burden  of  oppression  which 
^ou  have  inflicted  ;  and  that  the  people  may  have  just  cause  to  rejoice 
m  and  applaud^  not  condemn  your  acts,  withdraw  your  troops,  and 
give  us  a  voice  in  the  selection  of  our  officers,  thus  proving  to  us  your 
willingness  to  extend  peace  rather  than  war. 

True,  this  Territory  is  a  part  of  the  public  domain  of  the  United 
States  ;  but  how  was  it  acquired  ?  Did  not  the  people  of  Utah  furnish, 
at  the  call  of  the  government,  an  altogether  unprecedented  quota  of 
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troops  to  aid  in  the  war  then  raging  with  Mexico,  and  that  too  under 
the  most  adverse  circumstances  ?  And  did  not  the  people  settle  this 
Territory  while  it  was  still  under  the  dominion  of  Mexico  ?  And  did 
not  the  governmeut  discharge  the  **Mormon"  battalion  in  an  enemy's 
country,  after  a  most  toilsome  march  of  over  two  thousand  miles, 
without  furnishing  them  the  means  to  return?  Your  present  acts 
would  deprive  of  life  and  liberty  those  very  men  who  so  gallantly 
perilled  their  lives  for  the  common  good. 

We  do  not  charge  the  acts  of  his  predecessors  upon  the  present  in- 
cumbent ;  but  now  restore  unto  us  our  rights  in  Missouri  and  other 
states,  of  which  we  were  most  inhumanly  robbed  ;  reinstate  and  guar- 
antee unto  us  the  peaceful  possession  of  lands  for  which  you  have  taken 
and  yet  retain  our  money  ;  bring  to  justice  the  murderers  of  Joseph 
and  Hyrum  Smith,  who  were  massacred  while  in  the  custody  of  the 
law — under  the  pledged  faith  of  a  sovereign  State  ;  punish  the  assassins 
of  Parley  P.  Pratt,  who  slew  their  unresisting  victim  beneath  the 
portals  of  the  court  which  had  pronounced  him  guiltless  ;  restore  unto 
us  our  political,  religious,  and  inalienable  rights,  that  we  may  have 
reason  to  believe  that  you  are  our  friends  and  not  our  enemies  ;  exe- 
cute justice  and  judgment  upon  the  guilty,  and  spare  the  innocent ; 
let  truth,  honesty^  industry,  love  of  right  and  liberty  stand  unmolested 
and  protected  by  your  acts,  as  they  are  by  the  very  genius  of  our  loved 
institutions.  Do  that  and  you  will  do  more  towards  rescuing  our 
beloved  country  from  its  foul  pollution  and  its  fearful  doom  than  can 
be  accomplished  by  endeavoring  to  destroy  a  people  who,  under  the 
broad  folds  of  the  Constitution,  deem  it  no  sin  to  unite  in  worshipping 
God  according  to  the  dictates  of  their  own  consciences.  Pay  us  a  few 
hundred  thousand  dollars,  which  the  government  honestly  owe  us  for 
suppressing  Indian  hostilities  and  maintaining  peaceful  relations  with 
the  native  tribes,  instead  of  expending  millions  to  deprive  a  portion  of 
your  citizens  of  "life,  liberty,  and  the  pursuit  of  happiness."  Try  on 
the  plaster  of  friendly  intercourse  and  honorable  dealings  instead  of 
foul  aggression  and  war.  Treat  us  as  friends — as  citizens  entitled  to 
and  possessing  equal  rights  with  our  fellows — and  not  as  "alien  ene- 
mies," lest  you  make  us  such. 

You  have  never  cherished  nor  fostered  this  as  you  have  other  Ter- 
ritories, though  having  more  claim  to  your  generosity,  forbearance 
and  protection.  In  1856  we  adopted  a  republican  constitution  and 
form  of  government,  and  forwarded  those  documents,  a  census  report, 
and  a  petition  to  be  admitted  into  the  Union  as  a  free,  sovereign,  and 
independent  state^  but  an  unhallowed  prejudice  was  so  strong  against 
us  that  our  delegiates  found  no  member  of  Congress  willing  to  present 
and  advocate  our  position.  Why  not  grant  us  admission,  and  thereby 
at  the  same  time  act  justly  and  peacefully  and  wisely  dispose  of  a 
vexed  question  ? 

You  have  appointed,  the  newspapers  state,  a  full  set  of  officers  for 
Utah  from  among  entire  strangers,  and  to  do  so  were  obliged  to  hawk 
about  the  offices  from  State  to  State,  every  honorable  and  principled 
man  indignantly  declining  your  appointments,  until  at  length  you 
succeeded  in  finding  the  requisite  number  from  among  the  reckless, 
the  drunken,  the  unprincipled,  the  dissolute,  the  houseless  and  penni- 
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less,  who  aloDe  feel  the  need  of  the  backing  afforded  by  bayonets,  and, 
for  this  reason,  had  far  better  remain  where  society  is  more  congenial 
to  their  depraved  and  corrupt  tastes.  No  doubt  such  is  the  character 
of  the  present  appointees — for  what  other  class  would  accept  offices 
among  a  people  where  they  well  knew  they  were  not  wanted,  and 
hence  had  no  right,  officially,  to  be?  All  we  have  further  to  say  of 
them  is,  they  had  better  tarry  with  their  friends,  if  they  really  have 
any. 

We  claim  that  we  should  have  the  privilege,  as  we  have  the  consti- 
tutional right,  to  choose  our  own  rulers  and  make  our  own  laws  with- 
out let  or  hindrance.  Examine  our  reports,  our  laws,  our  acts ;  they 
have  ever  been  before  the  public  ;  they  speak  for  themselves. 

All  we  want  is  the  truth,  and  fair  play.  The  administration  have 
been  imposed  upon  by  false  and  designing  men ;  their  acts  have  been 
precipate  and  hasty,  perhaps  through  lack  of  due  consideration.  Please 
to  let  us  know  what  you  want  of  us  before  you  prepare  your  halters  to 
hang,  or  ''apply  the  knife  to  cut  out  the  loathsome  and  disgusting 
ulcer."  Do  you  wish  us  to  deny  our  God  and  renounce  our  religion? 
That  we  shall  not  do.  We  are  at  the  defiance  of  earth  and  hell  to 
prove  that  we  have  done  aught  to  offend  the  good. 

Tou  have  not  extended  to  Utah  so  much  as  the  customary  usages  of 
investigation,  which  would  have  placed  in  your  possession  the  facts  in 
the  case.  Do  you  wish  us  to  permit  a  hireling  soldiery  to  come  into 
our  settlements?  If  so,  for  what  object?  Is  it  to  protect  the  citizens 
in  their  rights  ?  That  is  needless,  because  those  rights  have  never 
been,  in  the  least,  infringed  upon  in  Utah;  and  we  are  far  better  pre- 
pared to  protect  ourselves  than  when  we  first  settled  in  this  Territory, 
while  our  young  and  healthy  men  were  in  the  United  States  army  in 
Mexico.  United  States  troops,  acting  in  their  legitimate  capacity,  are 
only  sent  to  protect  the  citizens  or  suppress  insurrection,  and  never, 
in  any  case,  to  make  war  upon  the  people. 

We  feel  as  competent  to  protect  ourselves  as  we  have  hitherto ;  and 
there  is  no  insurrection  to  quell.  That  *' white  heap"  within  our 
borders  contains  something  besides  meal ;  there  are  the  deadly  fangs 
to  hold  the  innocent  prisoners  still  while  assassins  kill  them.  We 
shall  not  again  hold  still  while  fetters  are  being  forged  to  bind  us. 
We  have  no  confidence  to  believe  the  present  a  harmless  demonstra- 
tion, intended  for  our  good.  The  troops,  which  claim  to  have  been 
sent  by  the  government,  have  openly  said,  from  the  time  they  left  the 
Missouri  river,  and  even  before,  that  they  were  coming  to  destroy  the 
leaders  of  our  people,  and  that  that  was  their  object.  That  has  been  their 
constant  speech  by  day  and  the  burden  of  their  songs  by  night.  They 
have  threatened  to  take  our  lives  and  to  sport,  at  pleasure,  with  our 
wives  and  daughters.  That  is  their  openly  avowed  object;  but  woe  to 
all  who  attempt  to  accomplish  it.  We  trust,  therefore,  that  you  will 
excuse  us  if  we  do  not  entertain  a  very  exalted  idea  of  your  humane  (?) 
intentions  in  sending  armies  hither. 

Give  us  our  constitutional  rights  ;  they  are  all  we  ask,  and  them 
we  have  a  right  to  expect.  For  them  we  contend,  and  feel  alone  justi- 
fied in  80  doing. 

We  are  aware  that  we  have  many  enepiies,  and  that  they  make  a 
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strong  party  against  us.  From  them  we  expect  no  mercy.  A  large 
portion  of  them  know  that  if  justice  had  its  due  they  would  either  be 
pulling  hemp  by  the  neck  or  learning  a  trade  in  the  confines  of  a 
prison.  They  roam  at  lar^e  in  your  community  ;  are  boon  com- 
panions in  your  halls  of  business  and  of  pleasure  ;  adorn  your  circles 
of  fashion,  and  participate  in  your  festivities.  But  there  is  a  chord 
of  right — of  honesty — integrity  to  the  institutions  of  our  country — 
of  love  of  freedom  and  a  respect  for  the  rights  of  the  weak  and  com- 
paratively defenceless — that  will  yet  thrill  with  emotion,  vibrate 
through  the  honest  heart,  and  respond  to  the  cry  of  usurpation, 
tyranny  and  oppression  exercised  upon  an  innocent  people.  To  that 
we  appeal,  and  trust  that  a  stern  sense  of  justice  yet  remaining  among 
the  worthy  sons  of  patriotic  sires  will  stay  the  suicidal  hand  of  crawl- 
ing sycophants  and  corrupt  rulers,  and  that  American  liberty  may  not 
be  immolated  upon  her  own  altars,  nor  strangled  in  the  halls  of  her 
own  citadel  by  those  whose  sworn  duty  it  is  to  be  her  protectors. 

Withdraw  your  troops  ;  give  us  our  constitutional  rightSy  and  we  are 
at  home. 


Heber  C.  Kimball,  Preset  Council. 

Daniel  H.  Wells, 

Albert  Carrington, 

F.  D.  Richards, 

Lorenzo  Snow, 

Wilford  Woodruff, 

Lorin  Farr, 

Benjamin  F.  Johnson^ 

Leonard  £.  Harrington, 

Joseph  Holbrook, 

Warren  S.  Snow, 

Louis  Brunson, 

George  A.  Smith, 

John  Taylor,  Speaker  H.  R. 

W.  W.  Phelps, 

A.  P.  Rockwood, 

J.  C.  Little, 

Daniel  Spencer, 

Alexander  McRea, 

Orson  Hyde, 

J.  W.  Cummings, 

Hosea  Stout, 

Jos.  A.  Young, 

H.  B.  Clawson, 

John  Rowberry, 


J.  D.  Parker, 

Reddick  N.  AUred, 

Chauncey  M.  West, 

Aaron  Johnson, 

James  C.  Snow, 

Preston  Thomas, 

J.  a.  Bigler, 

George  Peacock, 

Philo  T.  Farnsworth, 

J.  C.  Haight, 

John  H.  Lee, 

Isaac  Bullock, 

Leo.  Hawkins,  Sec'y  of  GouncU. 

John  T.  Caine,  Assistant  do. 

George  D.  Grant,  Serg't-a^arms. 

Samuel  L.  Sprague,  Messenger. 

John  Sharp,  Foreman. 

C.  H.  Wheeler,  Chaplain. 

James  Ferguson,  Ch.  Clk.  H.  R. 

Patrick  Lynch,  Assistant    do. 

Wm.  H.  Kimball,  SergH-at-arma. 

N.  B.  Young,  jr..  Messenger. 

William  Derr,  Foreman. 

Jesse  Haven,  Chaplain. 

Wm.  H.  Hooper, 

8ec*y  pro.  tern.  U.  T. 


Great  Salt  Lake  Citt,  Utah  Territory,  January  6,  1858. 
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MEMORIAL 


LEGISLATURE  OF  THE  STATE  OF  IOWA, 


A  donation  of  land  for  the  purpose  of  eatahliaking  scientific  agrictdtural 

schools  in  that  State. 


March  17,  1858. — ^Referred  to  the  Committee  on  Public  Lands,  and  ordered  to  be  printed. 


MEMORIAL  to  Congren  for  a  grant  of  land  for  the  rapport  of  agricultural  colleges  and 

•cientific  agriculture. 

To  the  SencUe  and  House  of  Representatives  of  the  United  States  : 

Your  memorialists,  the  general  assembly  of  the  State  of  Iowa, 
respectfully  represent  to  your  honorable  body  that  the  farmers  of 
the  State  of  Iowa  are  exceedingly  desirous  to  establish  a  scientific 
agricultural  college  and  schools  for  the  purpose  of  giving  freely  to  all 
a  profound  knowledge  of  the  great  truths  and  fundamental  principles 
of  nature,  whereby  all  may  become  fully  acquainted  with  the  proper- 
ties of  the  earth,  the  vegetable  kingdom,  and  the  peculiar  adaptation 
of  plants  to  certain  soils,  and  likewise  to  obtain  a  complete  knowledge 
of  animals,  that  their  stock  may  be  brought  to  the  highest  state  of 
perfection. 

Your  memorialists  sincerely  believe  that,  by  conferring  this  great 
privilege  upon  the  respectdble  portion  of  community,  you  would 
thereby  add  greatly  to  the  interests  of  all  branches  of  industry,  by 
bringing  rapidly  to  perfection,  and  increasing,  the  products  of  the 
farmer. 

Your  memorialists  would  further  say,  that  as  it  has  been  a  practice  of 
your  honorable  body  to  make  munificent  grants  of  land  for  the  endow- 
ment of  schools  and  universities  ;  and  that  in  all  cases  the  interest  of 
that  class  of  community  which  is  generally  termed  the  backbone  of 
trade  and  commerce  has  been  entirely  overlooked : 

We,  therefore,  do  respectfully  ask  a  donation  of  50,000  acres  of 
land,  to  be  taken  from  the  public  lands  in  this  State,  for  the  purpose 
of  establishing  scientific  agricultural  schools. 
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Eesclvedy  That  the  secretary  of  state  be  instructed  to  send  certified 
copies  of  the  foregoing  memorial  to  each  of  our  representatives  and 
senators  in  Congress.  ^ 

STEPffEN  B.  SHELLEDt, 
Speaker  of  the  House  of  BepreserUativea. 

ORAN  FAVILLE, 

President  of  the  Senate. 

'  Approved  March  3, 1858. 

RALPH  P.  LOWE. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  from  the  original 
roll  on  file  in  my  office. 

ELIJAH  SELLS, 

Secretary  of  State. 
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MEMORIAL 


THE  LEGISLATURE  OF  THE  STATE  OF  WISCONSIN, 


The  adoption  of  such  measures  as  toiU  secure  to  that  StioUe  the  amount 
due  from  the  sale  of  public  lands  therein. 


Maecr  19, 1858« — Referred  to  the  Committee  on  the  Judiciary  and  ordered  to  be  printed. 


MEMORIAL  to  Con|rre8B  for  amount  due  from  sale  of  public  lands  lyini^  within  this  State. 

This  memorial  respectfully  represents  that  according  to  act  of  Con- 
gress, and  by  virtae  of  a  provision  in  the  constitution  of  Wisconsin/ 
tiiis  State  is  entitled  to  five  per  centum  of  the  net  proceeds  arising 
from  the  sale  of  public  lands  lying  within  the  same  ;  and  that  there 
is  now  due  the  State  from  the  general  government  about  the  sum  of 
three  hundred  thousand  dollars,  arising  from  that  source.  The 
amount  due  having  been  refused  on  the  application  of  persons  author- 
ized to  receive  it,  your  memorialists  respectfully  ask  your  honorable 
body  to  adopt  such  course  or  enact  such  laws,  as  will  secure  to  this 
State  the  amount  due  her  from  the  sales  of  public  lands,  as  herein 
set  forth. 

The  governor  of  this  State  is  hereby  requested  to  transmit  a  copy  of 
this  memorial  to  the  President  of  the  United  States  and  to  each  of 
our  senators  and  representatives  in  Congress. 

F.  S.  LOVELL, 
Speaker  of  the  Assembly, 
E.  D.  CAMPBELL, 
Lieutenant  Governor  and  President  of  the  Senate. 

Approved  March  12,  1868. 

ALEX.  W.  RANDALli. 


State  of  Wisconsin, 

Secretary's  Office.     J  **• 

The  secretary  of  state  of  the  State  of  Wisconsin  does  hereby  certify 
that  the  foregoing  memorial  has  been  compared  with  the  original 
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memorial  filed  in  this  office,  and  that  the  same  is  a  true  and  correct 
copy  thereof  and  of  the  whole  of  such  original. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
Tt  a  1  gi'^at  seal  of  the  State  at  the  capitol  in  Madison^  this  thirteenth 
L^-  ^-J  day  of  March,  A.  D.  1868. 

D.  W.  JONES, 
Secretary  of  Slate. 


35lH  Oo^QKBBS, 

1st  Session. 


SENATE. 


Mi8.  Doc. 
No.  204. 


RESOLUTION 

OF   THE 

LEGISLATURE  OF  THE  STATE  OF  NEW  YORK, 

RBLATITB    TO 

The  admission  of  Kansas  into  the  Union  as  a  State. 


Mabcb  24,  1858. — ^Bead,  ordered  to  lie  on  the  table,  and  be  printed. 


In  AssEifBLT,  Mardi  6,  1858. 

Resolved  (if  the  assembly  concur),  That  the  State  of  New  York  is 
opposed  to  the  admission  of  Kansas  into  the  Union  as  a  State,  with 
the  constitution  commonly  known  as  the  Lecompton  constitution,  or 
any  other  constitution  which  shall  not  have  been  in  all  its  parts  fairly 
submitted  to  the  legal  voters  of  the  Territory,  and  received  their 
sanction  and  approval. 

Besdvedy  That  a  copy  of  this  resolution  be  transmitted  to  the 
senators  and  members  of  the  House  of  Bepresentatives  from  this  State 
in  Congress. 


Passed  assembly. 
By  order : 


Passsd  Senate. 

By  order : 


DAVID  WILSON,  CfUrk. 
In  Senate,  March  19, 1858, 

S.  P.  ALLEN,  Olerk. 


35th  Congress,  )  SENATE.  C  Mis.  Doc. 

Ige  Session.     J  I  No.  205. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 

[To  accompany  Bill  S.  210.] 


LETTER 


FBOM 


THE  SECRETARY  OF  THE  INTERIOR, 


ENCL08IKQ 


A  communication  from  the  Commissioner  of  the  General  Land  Office^ 
with  an  opinion  as  to  the  practicability  and  necessity  for  creating 
additional  land  districts  in  Galifomia, 


March  25, 1858.-*-Ordered  to  be  prinied. 


Department  of  the  Interior, 
Washington^  March  24,  1858. 

Sir  :  I  have  the  honor  to  transmit  to  you  herewith  a  copy  of  the 
letter  of  the  Ocynmiflsioner  of  the  General  Land  Office,  dated  the  23d 
instant,  accompanying  the  draught  of  ^'a  hill  to  create  additional  land 
diftricts  in  the  State  of  California,"  &c. 

I  coincide  with  the  views  expressed  in  the  Commissioner's  letter, 
and  believe  the  enactment  of  the  proposed  law  would  promote  the 
public  interests,  and  be  just  to  Ihe  citizens  of  California. 
Very  respectfully,  your  obedient  servant, 

J.  THOMPSON, 

Secretary. 
Hon.  C.  E.  Stuart, 

Chairman  of  the  Committee  on  Public  Lands  j 

United  Stages  Senate. 


General  Land  Office, 

March  23,  1858. 

Sir  :  With  a  letter  of  this  date  from  the  Hon.  C.  E.  Stuart,  chair- 
man of  the  Senate  Committee  on  Public  Lands,  I  received  the  enclosed 
bill  ^^  to  create  additional  land  districts  in  the  State  of  California,  and 
for  other  purposes,"  desiring  our  opinion  as  to  the  propriety  and  ne- 
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cessity  of  its  passage,  and  expressing  a  wish  for  a  reply,  if  possible, 
by  to-morrow  morning. 

In  connexion  with  the  project,  we  bear  in  mind  the  great  geographi- 
cal extent  of  the  State  ;  its  extraordinary  physical  outline,  of  which 
its  sharp,  rugged,  and,  at  places,  impassable  mountains,  render  inland 
communication  from  certain  points  extremely  difficult,  and  sometimes 
impassable.  Then,  a^ain,  we  know  the  great  diversity  %{  interests — 
agricultural,  commercial,  and  mineral — the  importance  of  easy  and 
convenient  access  to  the  seat  of  the  land  office^  where  the  inviting  soil 
and  treasures  of  the  State  stimulate  the  increase  of  population  and 
extension  in  distant  directions  of  settlements.  These  facts  satisfy  this 
office  that  the  present  project  of  increase  in  number,  with  power  in 
the  Executive,  from  time  t«  time^  to  readjust  boundaries  and  change 
localities  of  land  offices,  is  a  very  necessary  ^nd  proper  one,  demanded 
by  high  public  interests,  and  it  is  accordingly  recommended 

With  great  respect,  your  obedient  servant, 

THOS.  A.  HENDBICKS, 

Commisaioner. 

Hon.  J.  Thompson, 

Secretary  of  the  Interior. 

^  V.  S. — I  suggest  the  propriety  of  the  following  amendment  of  the 
bill :  In  the  third  line  strike  out  the  words  ^*  two  or  three,"  and  after 
the  word  **  districts,"  in  the  same  line,  insert  **  in  his  discretion,  not 
exceeding  three." 

T.  A.  H.,  Gom'r. 


36ihC!ok0bbb8,  i  SENATE.  (  Mn.  Doo. 

lat  Searion.     J  {  No.  206. 


RESOLUTIONS 

07   TBI 

LEGISLATURE  OF  THE  STATE  OF  MAINE, 

Df  BILATIQir  lO 

KaniKU  and  tiavery. 


Harob  25, 1868.— Betd,  ordered  to  lie  on  the  table  and  be  printed. 


STATE  OP  MAINE. 
REPORT  OF  THB  OOMHITTSB  ON  SLAVERT. 

Your  committee,  to  which  was  referred  so  much  of  the  governor's 
address  as  relates  to  the  aggressions  of  slavery,  ask  leave  to  report : 
That,  folly  concurring  with  the  governor  in  his  ahle,  tmthfal  and 
thorough  review  of  the  alarming  aggressions  of  the  slave  power,  and 
of  the  rapid  revolution  now  on  the  eve  of  attempted  completion  by 
the  national  administration,  marked  by  a  radical  departure  from  the 
doctrines  of  the  fathers,  aided  by  the  Supreme  Court  of  the  United 
States,  in  a  bold  perversion  of  the  Constitution,  degrading  that  chap- 
ter of  liberty  to  tne  base  uses  of  slavery  extension,  and  crowned  by 
the  President's  endorsement  of  the  Kansas  usurpation  and  his  adop- 
tion of  the  Lecompton  outrage,  recommend  the  passage  of  the  follow- 
resolves. 

C.  W.  OODDARD, 
E.  W.  WOODBURY^ 
J.  W.  HANSON, 
HENRY  E.  PRENTISS; 
T.  H.  MARSHALL, 
HENRY  KINGSBURY^ 
B.  PRATT,  Jr. 


STATE  OP  MAINE. 
RBS0LVX8  RELATING  TO  KANSAS  AND  SLAVERY. 

Buolvedf  That  the  people  of  Maine  are  unalterable  in  their  devo- 
tion to  the  Constitution  and  the  Union,  and  demand  of  the  national 
administration  an  immediate  return  to  the  princij^es  on  which  the 
Constitution  was  framed,  and  by  which  alone  the  Union  can  be  pre- 
served. 
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Besclvedy  That  the  Missouri  compromise  was  a  solemn  compact  be- 
tween the  free  and  slave  States  ;  that  its  perfidious  breach  in  eighteen 
hundred  and  fifty-four  deserved,  as  it  received,  the  universal  condemna- 
tion of  our  legislature  and  people,  without  regard  to  party,  and  such 
remains  the  unchangeable  conviction  of  the  State. 

Beadvedy  That  the  reign  of  the  late  territorial  government  in  Kan- 
sas presents  a  record  of  villany  and  violence  unparalleled  in  modem 
history,  unfolding  a  gigantic  plot  to  force  African  slavery  upon  the 
freemen  of  that  Territory  by  the  barbarous  and  bloody  edicts  of  a 
foreign  legislature,  sustained  throughout  by  the  administration,  with 
its  army  and  territorial  judiciary. 

Readvedy  That  the  recent  message  of  the  President  of  the  United 
States  is  a  falsification  of  the  history  of  Kansas,  a  libel  upon  the  free 
people  of  that  Territory,  and  a  deep  disgrace  to  the  American  name, 
ana  to  the  office  once  filled  by  Washington. 

Besdved,  That  the  President's  confession  that  the  late  foreign  ter- 
ritorial government  in  Kansas  would  have  been  overthrown  by  the 
people  long  before  its  annihilation  in  October,  unless  he  had  upheld 
the  usurpation  by  military  power,  reveals  the  complicity  of  the  ad- 
ministration in  the  execrable  scheme  of  governing  Kansas  by  a 
minority  sustained  by  federal  bayonets,  setting  up  a  military  despot- 
ism to  ^' crush  out"  the  free-State  majority  and  the  sovereignty  of 
the  people  ;  and  his  estimate  that  a  standing  army  of  ^^  at  least  two 
thousand  regular  troops  "  had  been  found  necessary  to  maintain  the 
^uilibrium  of  parties  in  that  Territory,  measures  the  magnitude  of 
the  free  State  majority — so  enormous  as  to  equal  in  effective  power 
"  at  least  two  thousand  "  of  his  best  "  troops." 

Besdvedy  That  the  President's  astounding  assertion  that  ^^  Elansas 
is  at  this  moment  a^  much  a  slave  State  as  Georgia  or  South  Carolina" 
is  a  monstrous  heresy,  the  slave  power's  latest  commentary  on  the 
doctrine  of  popular  sovereignty,  and  a  suggestive  example  of  the 
operation  of  the  Kansas-Nebraska  bill. 

Beadvedy  That,  since  this  is  his  interpretation  of  the  Constitution 
and  the  law,  the  people  of  Maine  demand  of  the  President  its  prac- 
tical recognition,  by  an  immediate  withdrawal  of  the  federal  army, 
the  territorial  governor,  and  the  infamous  judiciary,  that  the  ^^  State" 
of  Kansas  may  be  left,  like  ^'(}eor^a  or  South  Carolina,"  to  the 
government  of  ^^  State  "  officers,  and  to  the  protection  of  a  ^'  State  " 
militia. 

Besdvedy  That  the  Lecompton  constitution  was  conceived  in  fraud 
and  brought  forth  in  contemptuous  defiance  of  the  popular  will  and 
in  mockery  of  the  professions  of  the  Kansas-Nebraska  bill,  by  which 
alone  the  iniquity  became  possible.  Maine  enters  her  solemn  and 
indignant  protest  against  the  stupendous  swindle. 

Besdvedy  That  those  members  of  Congress  who,  at  the  passage  of 
the  Kansas-Nebraska  bill,  professed  a  belief  in  its  avowed  principle 
of  popular  sovereignty,  are  now  loudly  called  upon  to  vindicate  the 
sincerity  of  their  professions  by  repudiating  the  Lecompton  constitu- 
tion, in  which  that  principle  has  b^n  shamelessly  betrayed. 

Beadvedy  That  if  that  constitution  shall  finally  be  forced  upon 
Kansas  against  the  solemn  remonstrance  of  its  people,  then,  in  the 
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opinion  of  this  legislature^  they  will  be  justified  in  resisting  it  at  all 
hazards  and  to  the  last  extremity ;  and^  in  so  righteous  a  struggle, 
the  people  of  Maine  are  ready  to  aid  them,  both  by  sympathy  and 
action. 

Beaolved,  That  the  people  of  Maine  have  just  cause  for  gratitude 
and  pride  that  they  are  now  fully  represented  in  both  branches  of 
Congress  by  men  who,  entertaining  ana  maintaining  sentiments  and 
principles  in  harmony  with  an  immense  majority  of  their  constituents, 
require  no  specific  instructions  from  this  legislature.  While  their 
past  course  meets  our  approval,  it  affords  us  the  surest  guarantee  that 
they  will,  to  the  extent  of  their  ability,  strive  to  avert  from  our 
country  the  impending  danger,  by  resistmeto  the  end  the  attempted 
outrage  of  forcing  upon  the  free  people  of  Kansas  a  slavery  constifcu- 
tion  that  they  abhor,  and  in  the  formation  of  which  they  have  had  no 
part. 

Beaolved,  That  the  governor  be  requested  to  forward  a  copy  of  these 
resolves  to  the  governors  of  the  several  States  and  Territories,  to  be 
laid  before  the  legislatures  thereof,  and  to  each  of  our  senators  and 
representatives  in  Congress,  to  be  laid  before  the  Senate  and  House 
of  Bepresentatives  of  tne  United  States. 

In  thb  Housb  of  Bbpbesentatives,  March  13,  1858. 

Bead  and  passed. 

JOSIAH  H.  DEUMMOND,  Speaker. 

In  Sknatb,  March  16,  1858. 

Bead  and  passed. 

8ETH  SCAMMAN,  President. 

Approved  March  16,  1858. 
^  LOT  M.  MOBBILL. 

Officb  of  Sbcertary  of  State, 

Augusta,  March  18,  1858. 

I  herebv  certify  that  the  foregoing  is  a  true  copy  of  the  original 
deposited  m  this  office. 

NOAH  SMITH,  Je., 

Secretary  of  State. 


35th  Congress,  >  SENATE.  C  Mrs.  Doc. 

let  Session.      \  {  No.  207 


MEMORIAL 


LAWHENCE  KEARNY,  A  CAPTAIN  IN  THE  UNITED 

STATES  NAVY, 

PRATijra 

CompenscUion  for  certain  expenses  incurred  and  aervicea  rendered. 


March  17,  1868. — ^Referred  to  the  Committee  on  Naval  Affairs.     Motion  to  print  referred 
to  the  Committee  on  Printing. 

Mabch  30,  1858 — Report  in  favor  of  printing  submitted,  considered  and  agreed  to. 


To  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled  ; 

The  memorial  of  Lawrence  Kearny,  a  captaia  in  the  navy  of  the 
United  States^  respectfully  represents :  That  he  entered  the  navy  as  a 
midshipman  on  the  24th  of  July,  1807,  under  President  Jefferson  ; 
was  promoted  to  a  lieutenancy  in  1813,  hy  President  Madison ;  to  the 
rank  of  master  commandant  in  1825,  hy  President  Monroe,  and  to 
that  of  captain^  in  1832,  hy  President  Jackson. 

The  naval  career  of  your  memorialist  has  heen  active  and  eventful 
for  the  period  of  upwards  of  fifty  years,  during  which  he  has  been  in 
the  service,  as  the  records  of  the  Navy  Department  will  fully  show, 
and  he  now  presents  himself  before  your  honorable  bodies,  for  the 
first  time,  a  petitioner  on  his  own  behalf. 

It  cannot  be  expected,  nor  is  it  necessary,  that  your  memorialist 
should  give  the  minute  details  of  a  life  of  service  extending  over  a 
period  of  half  a  century^  but  the  following  condensed  statement, 
together  with  extracts  from^  public  records  and  documents,  is  respect- 
fully submitted  for  consideration  as  a  part  of  this  memorial : 

Having  received  a  midshipman's  warrai^t  in  1807,  as  aforesaid^ 
your  memorialist  reported  to  Commodore  Rodgers,  on  the  New  York 
station,  and  served  there  in  the  flotilla  of  gun-boats  during  the  con- 
tinuance of  the  embargo  and  non-intercourse  acts ;  he  afterwards 
served  in  the  Constitution  and  President  frigates  on  the  coast  until 
the  year  1810,  when  he  was  transferred  from  the  latter  to  the  United 
States  schooner  Enterprise,  Lieutenant  Benjamin  Franklin  Read, 
commander,  and  sailed  for  New  Orleans.  Soon  after  leaving  port  the 
vessel  encountered  a  severe  gale  of  wind  ;  the  main  mast  was  carried 
away  by  the  fury  of  the  storm,  and  it  was  found  necessary  to  throw 


J 


2  CAPTAIN  LAWRENCE  KEARNY. 

the  battery  overboard  to  save  the  schooner  from  sinking.  The  En- 
terprise, having  sprung  a  leak,  was  obliged  to  put  into  Norfolk,  Yir- 
ginia,  where,  upon  survey,  she  was  found  to  be  unseaworthy,  and  her 
officers  and  crew,  your  memorialist  among  the  number,  took  passage 
for  Charleston,  South  Carolina,  in  the  packet  schooner  Ploughboy. 
Your  -memorialist,  having  been  stricken  down  by  a  severe  attack  of 
illness,  was  unable  to  proceed  further  than  this  latter  place,  and  the 
captain  of  the  Enterprise,  together  with  his  officers  and  crew,  took 
passage  for  New  Orleans  in  gun-boats,  leaving  him  dangerously  ill 
and  under  heavv  expense,  for  a  periocl  of  several  weeks,  at  one  of  the 
public  hotels  or  Charleston,  there  being  at  that  time  no  naval  hos- 
pital in  said  city'. 

The  Enterprise,  having  been  refitted,  arrived  at  Charleston,  under 
command  of  Lieutenant  Johnson  Blakely,  where  your  memorialist, 
whose  health  had  been  somewhat  restored^  again  joined  her  as  second 
lieutenant.  After  a  short  cruise  upon  the  southern  coast,  she  re- 
turned to  Washington,  where  she  was  rebuilt  and  converted  into  a 
brig,  and  sailed  for  New  Orleans  in  the  spring  of  1812^  your  me- 
morialist being  attached  to  her  as  first  lieutenant. 

The  war  with  great  Britain,  declared  on  the  18th  of  June,  1812, 
became  known  to  those  on  board  the  Enterprise  upon  arriving  inside 
the  Balize,  and  preparations  for  sea  were  immediately  made.  On 
leaving  New  Orleans,  in  August,  the  vessel  encountered  the  dread- 
ful hurricane  of  that  season,  which  carried  disaster  and  death  in  its 
track,  was  blown  high  and  dry  upon  the  shore,  and  greatly  damaged; 
every  other  vessel  in  port  su£ferea  more  or  less.  ]m>st  of  the  officers 
and  crew,  your  memorialist  among  the  number,  having  been  taken 
sick  with  a  dangerous  fever  then  prevailing,  they  were  sent  to  the 
hospital  for  treatment;  some  of  them  died,  and  your  memorialist 
narrowly,  but  fortunately,  escaped  the  same  iatn. 

The  Enterprise  was  once  more  refitted,  and  your  memorialist,  still 
suffering  from  his  illness,  rejoined  her  and  proceeded  to  the  port  of 
St.  Mary's,  in  Georgia,  where  he  quitted  the  vessel,  by  permission, 
and  travelled  to  Washington  city,  bearing  his  own  travelling  ex- 
penses. Those  expenses  have  never  been  paid  to  him ;  neither  has 
ne  received  any  compensation  for  the  serious  losses  he  suffered  in  the 
two  disasters  before  mentioned. 

Having  arrived  in  Washington,  your  memorialist  sought  to  be  as- 
signed to  one  of  the  frigates  in  the  north,  but  was  appointed  by  the  then 
Secretary  of  the  Navy  to  the  command  of  the  United  States  schooner 
Carolina,  just  built  at  Charleston,  South  Carolina,  mounting  fourteen 
guns.  Upon  assuming  his  command,  he  at  once  sailed  off  Bull's  bay 
in  pursuit  of  a  British  privateer,  the  Brilliant,  mounting  fifteen  guns, 
which  he  chased  under  the  guns  of  one  of  the  enemy's  frigates,  and 
from  being  a  pursuer  became  the  pursued.  After  a  long  chase  he 
effected  his  escape  from  his  formidable  enemy  by  running  the  Carolina 
over  Port  Royal  bar.  On  returning  to  Charleston,  your  memorialist 
was  superseded  in  his  command  by  Master  Commandant  John  D. 
Henley,  and,  under  orders,  assumed  command  of  the  United  States 
schooner  Ferret,  of  six  or  eight  guns,  engaged  in  the  coast  service. 
'  In  February,  1813,  the  Ferret'  fell  in  with  two  sloops-of-war  belonging 
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to  the  enemy,  and  being  cut  off  from  Charleston  by  one,  and  from 
Edisto  inlet  by  the  other,  escaped  from  both  by  running  into  Stono 
inlet.  In  attempting  to  get  out  of  that  inlet  on  the  day  following,  a 
heavy  gale  coming  suddenly  up,  the  schooner  was  wrecked,  and  sus- 
tained a  total  loss  of  vessel,  provisions,  stores,  clothing,  papers,  and 
all  valuables  of  every  nature.  For  the  individual  losses  sustained, 
neither  your  memorialist  nor  his  officers  and  crew  have  been  in  any 
way  compensated. 

Your  memorialist  was  immediately  ordered  to  the  command  of  the 
United  States  schooner  Nonsuch,  of  fourteen  guns,  and  while  cruising 
off  the  coast  of  South  Carolina  fell  in  with  the  British  frigate  Lace* 
demonian,  by  which  she  was  chased  for  some  eighteen  hours,  part  of 
the  time  being  within  reach  of  the  frigate's  guns,  but  her  shot  passing 
either  over  or  ahead  of  the  schooner ;  eventually,  by  throwing  over- 
board the  schooner's  battery,  shot  and  other  articles,  the  vessel  was 
enabled  to  approach  so  near  the  land  that  the  frigate  could  no  longer 
follow.  Disappointed  of  an  anticipated  prize,  the  frigate,  in  tacking, 
fired  a  parting  broadside  at  the  schooner,  but  fortunately  a  sudden 
squall  had  thrown  the  frigate  partially  over,  so  elevating  her  guns 
that  the  shot  passed  over  the  masthead  of  the  Nonsuch  and  fell  harm- 
lessly upoR  the  shore.  The  Nonsuch  having  reached  Charleston,  your 
memorialist  was  detached  and  ordered 'to  the  command  of  a  flotilla  of 
galleys  and  barges  employed  on  the  coast  and  in  the  sounds  and  bays 
of  South  Carolina,  in  which  service  he  continued  until  the  close  of  the 
war  in  1815.  While  employed  in  this  service,  your  memorialist, 
together  with  the  officers  and  crews  under  his  command,  rendered 
valuable  and  important  protection  to  the  inhabitants  of  that  bcction 
of  country,  for  which  your  memorialist  has  every  reason  to  believe 
they  entertained  a  high  appreciation  ;  and,  it  is  believed,  that  the  said 
services  are  still  remembered  with  a  lively  sense  of  gratitude.  The 
last  service  rendered  by  the  flotilla  under  the  command  of  your  memo- 
rialist was  immediately  before  hostilities  ceased,  when  your  memo- 
rialist, at  Bull's  bay,  captured,  with  a  couple  of  boats,  an  armed 
schooner  and  a  boat  belonging  to  an  English  frigate  in  the  offing ;  the 
boat  was  afterwards  carried  into  Charleston,  but  the  schooner  went  to 
pieces  in  Bull's  bar  breakers  in  a  gale,  a  total  loss  to  the  captors  as 
well  as  Ijp  the  enemy. 

Tour  memorialist  refers,  respectfuUjr,  to  the  accounts  in  Cooper's. 
Naval  History,  and  extracts  from  Niles'  Begister,  copies  hereunto 
annexed,  showing  the  value  and  importance  of  his  services,  in  part, . 
on  the  coast  of  South  Carolina,  and  also  to  the  official  letters  of  Captain. 
Dent,  commander  of  the  Charleston  station,  to  the  Navy  Department.. 

After  the  close  of  the  war  with  Great  Britain  in  1816,  your  memori- 
alist was  ordered  to  the  command  of  the  United  States  brig  Enterprise, 
which  vessel,  after  going  to  Bermuda  for  the  officers  and  crew  of  the 
frigate  President,  and  making  one  cruise  in  the  Mediterranean,  was 
engaged  in  various  duties  on  our  own  coast,  and  in  the  suppression  of 
piracy  in  the  West  Indies  and  Gulf  of  Mexico.  It  is  a  matter  of  hifl- 
torical  record  that  the  services  rendered  by  the  Enterprise,  under  comr 
mandof  your  memorialist^  were  of  the  highest  importance,  not  only,  to 
,the  commerce  of  the  United  States,  but  that  of  other  nations  trading. 
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in  the  West  Indies  and'the  Gulf  of  Mexico.  Those  seas  were  infested 
with  lawless  and  powerful  gangs  of  pirates,  engaged  in  depredating 
upon  the  commerce  of  all  nations,  and  causing  not  only  ^reat  pecuniary 
loss,  but  that  of  life  to  innocent  and  unoffending  parties.  Through 
the  active  exertions  of  your  memorialist  near  Cape  Antonio,  on  tne 
island  of  Cuba,  the  gang  of  the  notorious  Gibbs,  afterwards  hanged 
in  chains  at  New  York,  was  dispersed  and  some  of  their  number  taken. 
The  chief  pirate,  with  his  principal  followers,  succeeded  in  escaping  at 
that  time,  after  a  long  and  arduous  chase.  The  American  brig  Aristides 
and  ship  Lucies,  with  full  cargoes  from  Liverpool,  and  the  English 
brig  Larch,  which  had  been  attacked  and  partly  plundered  by  the 
pirates,  were  recaptured,  and,  with  the  exception  of  the  first  named, 
which  being  stranded  on  a  reef  of  rocks  was  burned  by  your  memori- 
alist, were  restored  to  their  owners.  The  most  valuable  portion  of 
the  cargo  of  the  Aristides  was  saved  and  sent  to  Charleston  in  the 
vessels  captured  from  the  pirates.  Four  piratical  schooners  of  about 
forty  tons  each,  and  one  sloop  of  twenty  five  tons,  engaged  in  piratical 
aggressions  under  the  noted  Gibbs,  were  captured  ;  two  of  the  schooners 
were  burnt  by  your  memorialist,  and  the  others,  together  with  the 
sloop  were  sent  to  Charleston  and  condemned.  Subsequently  a  schooner 
of  thirty-five  tons  burden  was  captured  and  burnt ^  and  your  memori- 
alist also  captured  and  destroyed  three  lauches  andfour  barges,  belong- 
ing to  the  pirates  and  employed  in  their  expeditions.  Your  memorialist 
continued  for  a  period  of  seven  years  in  command  of  the  Enterprise, 
in  the  active  discharge  of  varied  duties,  and  during  a  part  of  that 
time  examined  nearly  every  nook  and  corner  in  the  West  India  islands, 
dispersing  the  pirates  and  breaking  up  their  strongholds.  The  ser- 
vices rendered  to  the  commerce  of  all  nations  by  your  memorialist, 
and  those  under  his  command,  received  the  highest  commendation 
from  insurance  companies,  merchants  and  ship  owners  engaged  in  the 
commerce  of  that  quarter  of  the  globe,  as  will  appear  by  reference  to 
the  archives  of  the  Navy  Department.  The  hardships  to  which  your 
memorialist  submitted  while  in  the  discharge  of  his  arduous  duties, 
being  incident  to  his  profession,  were  endured  without  murmur,  but 
he  was  necessarily  compelled  to  disburse  very  considerable  sums  of 
money  over  and  above  his  pay,  for  which  he  has  never  been  renumer- 
ated,  notwithstanding  the  government  derived  directly  much  benefit 
therefrom.  The  duties  accruing  to  the  United  States  upon  the  goods 
captured  and  sent  into  Charleston  in  the  vessels  taken  from  the  pirates 
amounted  to  the  sum  of  nine  thousand  three  hundred  and  forty- three 
dollars  and  seventy-one  cents,  while  the  net  proceeds  of  the  prizes 
•  condemned  amounted  only  to  the  sum  of  one  hundred  and  twenty-five 
dollars,  which  trifling  amount  was  distributed  among  the  officers  and 
crew  of  the  Enterprise. 

Immediately  upon  returning  to  the  United  States  from  a  seven 
years'  cruise  in  the  Enterprise,  your  memorialist^  at  his  own  request, 
was  ordered  to  the  command  of  the  Decoy,  attached  to  the  squadron 
under  Commodore  David  Porter,  for  the  suppression  of  piracy,  and, 
in  the  month  of  January,  1823,  sailed  from  Norfolk  for  the  West 
Indies,  where  he  continued  with  said  squadron  in  command  of  the 
Decoy,  and  afterwards  of  the  schooner  Greyhound^  until  August  16, 
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1823,  when  the  latter  was  condemned.  In  a  letter  detaching  your 
memorialist^  and  directing  him  to  report  to  the  honorable  Secretary 
of  the  Navy,  Commodore  Porter  says,  "  It  affords  me  sincere  pleasure 
to  express  to  you  my  high  sense  of  the  important  service  you  have 
rendered  to  the  expedition  which  I  have  the  honor  to  command,  and 
of  your  indefatigable  zeal  and  unremitting  efforts  on  all  occasiouB, 
and  in  every  way  that  presented  itself,  for  the  suppression  of  piracy. 
It  is  my  hope  that  they  may  be  rewarded  by  your  speedy  advancement 
to  a  higher  rank,  and  it  will  be  gratifying  to  me,  on  your  obtaining 
a  proper  command,  to  have  you  again  under  my  orders."  Your 
memorialist  was  conveyed  in  a  puUic  vessel  to  Savannah,  Georgia, 
and  from  thence  to  Washington  was  compelled  to  bear  his  own  ex- 
penses, which  have  never  been  refunded.  Hereto  appended  will  be 
found  extracts  from  a  report  of  the  cruise  of  the  Greyhound,  made  to 
Commodore  Porter,  to  which  your  memorialist  respectfully  refers 

On  the  2d  of  December,  1826,  your  memorialist,  who  had  been  pre- 
viously promoted  to  the  rank  of  master  commandant,  was  ordered  to 
the  command  of  the  United  States  ship  Warren,  and  sailed  for  the 
Mediterranean  on  the  22d  of  February,  182t.  While  in  the  Levant 
in  that  year,  your  memorialist,  learning  that  the  Greek  pirates  were 
committing  frequent  and  serious  depredations  upon  the  commerce  of 
all  nations,  resolved  to  put  a  stop  to  it.  Through  the  indefatigable 
exertions  of  himself  and  those  under  his  command,  the  strongholds  of 
the  pirates  were  broken  up,  the  gangs  dispersed,  and  commerce  re- 
lieved of  their  depredations.  It  is  deemed  unnecessary  to  enter  into 
a  detail  of  the  varied  services  rendered  by  the  Warren,  or  to  enlarge 
upon  the  benefits  which  resulted  to  the  commercial  interests  of  our 
own  and  other  countries.  Your  memorialist  respectfully  refers  to  the 
official  report  of  the  Warren's  cruise,  on  file  in  the  Navy  Department, 
(copy  hereto  appended,)  and  to  the  documents  hereto  annexed,  to  show 
^he  valuable  agency  of  that  vessel  in  the  suppression  of  piracy,  and 
the  protection  of  commerce  in  the  Grecian  archipelago. 

While  thus  affording  protection  to  the  commerce  of  all  nations  from 
piratical  depredations'  your  memorialist,  with  those  under  his  com- 
mand, were  exposed  to  many  privations  as  well  as  much  suffering  and 
hardship,  and  besides  were  unable,  from  circumstances  entirely  be- 
yond  their  control,  to  avail  themselves  of  the  benefit  of  the  captures 
they  had  made. 

After  serving  for  upwards  of  two  years  in  the  Warren,  your  memo- 
rialist was  detached  and  returned  to  the  United  States,  and  on  the 
20th  of  December,  1832,  was  promoted  to  the  rank  of  a  captain  in  the 
navy.  For  several  years  he  was  engaged  in  miscellaneous  shore 
duties,  and  waiting  orders,  until  the  year  1839,  when  he  was  ap- 

fointed  to  the  command  of  the  frigate  United  States,  then  at  Boston, 
n  1840,  it  having  been  ascertained  upon  survey  that  the  United 
States  was  unseaworthy,  he  was  appointed  to  the  command  of  the 
frigate  Potomac,  and  sailed  for  Brazil  and  reported  to  Commodore 
Ridgley,  then  in  command  on  that  station.  While  there,  your  memo- 
rialist was  appointed  to  the  command  of  the  East  India  squadron ,  and 
in  February,  1841,  hoisted  his  broad  pennant  on  board  the  frigate 
Constellation,  in  the  harbor  of  Bio  de  Janeiro,  it  being  the  first  in- 
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stance  in  onr  navy  that  a  broad  pennant  had  been  raised  on  a  foreigrn' 
station,  and  sailed,  in  company  with  the  United  States  ship  Boston, 
for  his  destination  in  the  month  of  March  following.  Upon  arriving 
at  the  Cape  of  Good  Hope  it  was  found  that  the  standing  rigging  of 
the  Constellation  was  in  a  very  defective  condition,  and  the  vessels 
were  there  delayed  for  some  time  in  order  that  the  necessary  repairs 
might  be  completed.  On  the  30th  of  July,  all  being  in  readiness, 
the  vessels  made  sail,  and  in  the  month  of  August  following  arrived 
at  Johanna,  one  of  the  Comoro  islands,  under  the  dominion  of  King 
Selim.  Here  your  memorialist  was  approached  and  desired  by  the 
king  to  furnish  him  with  arms  and  munitions  of  war,  but  stated- in 
reply  to  the  request  that  his  government,  being  at  peace  with  all 
nations  and  allied  to  none,  did  not  permit  her  officers  to  interfere  in 
foreign  wars,  or  by  furnishing  arms  and  munitions  of  war  to  strengthen 
the  military  power  of  one  party  to  the  injury  of  the  other.  While  at 
the  island  of  Johanna  an  interchange  of  courtesies  took  place  between 
his  Majesty  King  Selim  and  your  memorialist,  and,  as  is  usual  in  such 
cases,  some  trifling  presents  were  made  to  the  king  ;  the  value  of  those 
presents  anM>unted  to  fifty-six  dollars  and  eight  cents,  ($56  8,)  which 
was  charged  to  and  paid  by  your  memorialist,  and  which  sum  has 
never  been  repaid  to  him.  The  squadron  arrived  in  Macao  roads  in 
the  spring  of  1842,  when  your  memorialist  found  thatBfter  the  sup- 
pression of  opium  smuggling  under  the  British  flag  our  national 
standard  had  been  used  to  cover  the  illicit  trade.  This  desecration  of 
our  flag,  and  violation  of  national  principle,  were  promptly  suppressed 
by  your  memorialist,  resulting  in  the  capture  of  the  Ariel,  a  noted 
opium  smuggler. 

While  in  the  performance  of  the  duties  appertaining  to  his  com- 
mand, your  memorialist  found  that  the  American  merchants  in  China 
had  claims  for  grievances,  in  part  growing  out  of  the  loss  of  property 
in  the  Dutch  factory,  which  had  been  plundered  and  burned  by  ^ 
Chinese  mob  on  the  7th  and  8th  of  December,  1842,  and  for  which 
reparation  had  been  vainly  sought  through  the  hongs.  Your  memo- 
rialist took  prompt  measures  to  secure  redress,  Vhich  resulted  in  the 
speedy  settlement  of  their  claims,  amounting  to  the  sum  of  $261,2:^0, 
(two  hundred  and  sixty-one  thousand  two  hundred  and  thirty  dollars.) 

Your  memorialist  learned  that  a  commercial  treaty  was  about  being 
concluded  between  the  English  and  Chinese,  and  justly  fearing  that, 
unless  carefully  guarded,  the  interests  of  the  United  States  might  be 
made  to  suffer,  he  at  once  opened  a  direct  correspondence  with  the 
governor  of  Canton  and  the  imperial  commissioners  on  the  subject. 
It  had  been  customary  to  send  all  communications  for  the  Chinese 
authorities  through  the  hong  merchants,  and,  for  reasons  too  obvious 
to  need  special  mention,  the  hongs  were  extremely  anxious  that  the 
custom  should  be  continued,  but  your  memorialist,  for  the  first  time 
in  the  history  of  this  government,  determined  to  pursue  a  different 
course,  in  order  that  his  communications  might  more  certainly  reach 
the  hands  for  which  they  were  designed.  The  communications,  ad- 
dressed by  your  memorialist  as  aforesaid,  resulted  in  a  promise  on  the 
part  of  the  Chinese  authorities  to  recognize  our  right  of  trade,  and  to 
extend  to  our  merchants  the  same  protection  and  lacilities  which  were 


GAPTAIN   LAWRENCE   KEARNY.  7 

aboxit  being  granted  to  those  of  Great  Britain.  In  connexion  with 
his  services  while  in  command  of  the  East  India  squadron  at  China, 
your  memorialist  begs  leave  to  refer  to  the  several  letters,  despatches, 
&c,j  afterwards  communicated  to  the  Senate  of  the  United  States,  in 
response  to  a  resolution  of  that  body  of  the  25th  of  February,  1845, 
which  will  be  found  in  Senate  Document  No.  139,  1st  session  29th  Con- 
gress, (copy  herewith,)  and  also  to  the  additional  documents  hereunto 
appended.  It  will  be  perceived  that  while  in  China  your  memori- 
alist was  afforded  an  opportunity  of  negotiating  a  treaty  of  commerce 
with  the  Chinese,  and  only  declined  doing  so  because  not  vested  by 
his  government  with  the  necessary  diplomatic  powers.  The  entire 
subject  was,  however,  communicated  to  the  government,  and  led  to 
the  appointment  of  a  special  envoy  by  President  Tyler  in  the  month 
of  May,  1843,  who  proceeded  to  China  and  there  negotiated  the  treaty, 
which  was  ratified  January  17,  1845,  and  proclaimed  on  the  18th  of 
April,  1846,  by  which  treaty  the  right  of  trade  and  other  facilities 
preferred  by  the  Chinese  authorities  to  your  memorialist  were  secured 
to  citizens  of  the  United  States. 

While  at  China,  engaged  during  eighteen  months  in  the  various 
duties  of  his  command,  and  also  those  of  an  extra  official  character, 
which  led  to  the  important  results  just  named,  your  memorialist  was 
compelled  to  sustain  heavy  expenses,  especially  in  the  reception  on 
board  his  ship  of  high  officials  of  the  Chinese  government,  and  in 
making  presents  and  preserving  an  interchange  of  those  courtesies 
rendered  imperative  by  the  usage  of  nations.  It  would  be  impossible 
for  him  at  this  time  to  state,  with  any  degree  of  exactness,  the  items 
of  expenditure  ;  he  regards  it  as  sufficient  to  state  that,  to  meet  those 
expenses,  he  was  obliged,  on  the  settlement  of  accounts,  to  encumber 
his  private  estate  ;  for  his  various  outlays  he  has  never  been  remune- 
rate by  the  government,  in  whose,  service  they  were  made  On 
leaving  China,  after  having  proceeded  as  far  as  possible  in  the  extra 
official  matters  already  referred  to,  your  memorialist  proceeded  to  the 
Sandwich  Islands,  where  he  arrived  in  June,  1843,  in  time  to  learn 
that  a  provisional  treaty  had  been  made  between  King  Kameha- 
meha  and  the  representative  of  the  British  government,  tor  a  trans- 
fer of  his  dominions  to  the  British  crown,  without  reference  to  the 
rights  or  interests  of  the  United  States  or  her  merchants.  Against 
such  cession  your  memorialist  immediately  protested,  as  will  appear 
by  reference  to  his  protest^  embraced  in  the  documents  communicated 
to  the  Senate  as  already  stated,  notifying  both  the  king  and  Captain 
Lord  Gteorge  Paulet,  the  British  representative,  that  they  would  be 
held  respectively  liable  for  all  injury  to  American  commerce  and 
American  merchants. 

The  time  for  which  his  crew  was  engaged  being  about  to  expire, 
your  memorialist,  against  his  own  wishes,  but  in  conformity  to  the 
wishes  of  his  countrymen  trading  at  the  Sandwich  Islands,  was  in- 
duced to  remain  there,  and  did  so,  until  a  definite  settlement  of  the 
matters  just  referred  to  had  been  made,  and  the  island  flag  restored 
to  King  Kamehameha  by  Admiral  Thomas,  of  the  British  navy,  who 
arrived  at  that  place  duringthe  stay  of  your  memorialist. 

Since  his  return  to  the  United  States,  your  memorialist  has  beei> 
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waiting  orders^  or  engaged  in  miscellaneons  shore  duties^  embracing 
the  command  of  the  New  York  station,  and  the  presidency  of  one  of 
the  naval  courts  of  inquiry  instituted  under  the  act  of  Congress  of 
January  16,  1857. 

Having  thus  briefly  presented  for  your  consideration  his  long  and 
varied  services,  your  memorialist  prays  that  he  may  be  reimbursed 
for  the  expense  to  which  he  was  subjected  while  lying  ill  at  Charles- 
ton, in  1810  and  1811,  amounting,  as  nearly  as  can  be  now  stated,  to 
about  three  hundred  dollars ;  and  indemnified  for  the  individual 
losses  sustained  by  him  in  consequence  of  the  shipwreck  of  the 
schooner  Ferret,  at  Stono  inlet,  in  1813,  which  amounted  to  the  sum 
of  four  hundred  dollars ;  that  he  may  be  allowed  for  the  extra  expenses 
to  which  he  was  subjected  in  his  long  and  arduous  cruise  in  the  brig 
Enterprise,  engaged  in  the  suppression  of  piracy  in  the  West  Indies, 
which  amounted  to  the  sum  of  three  hundred  and  fifty  dollars  ;  also 
for  his  travelling  expenses  from  St.  Mary's,  Georgia,  to  Washington 
city,  on  being  detached  from  the  brig  Enterprise,  Captain  Blakely, 
during  the  war  in  1813,  and  for  his  travelling  expenses  from  Savan- 
nah, Georgia,  to  Washington,  on  being  detached  from  the  Grey- 
hound, in  the  squadron  under  Commodore  Porter,  and  directed  to 
report  to  the  Secretary  of  the  Navy,  amounting  to  the  sum  of  one 
hundred  and  fifty  dollars. 

And  your  memorialist  further  prays  that  he  may  be  compensated 
for  his  extraordinary  and  successful  exertions  while  in  command  of 
the  Warren,  engaged  in  the  suppression  of  piracy  in  the  Grecian 
archipelago,  during  which  time  neither  your  memorialist  nor  those 
under  his  command  derived  any  advantages  whatever  from  the 
captures  made,  and  for  the  expenses  to  which  he  was  subjected  while 
engaged  in  that  service,  which  amounted  to  about  fifteen  hundred 
dollars. 

And  vour  memorialist  further  prays  that  the  sum  of  fifty-six  dollars 
and  eight  cents,  paid  by  him  for  presents  to  his  Majesty  King  8elim, 
in  1841,  may  be  refunded  to  him. 

And  your  memorialist  further  prays  that  he  may  be  remunerated 
for  the  heavy  expenses  to  which  he  was  subjected  in  China,  beyond 
those  properly  appertaining  to  his  command,  while  acting  in  a  minis- 
terial character  m  conducting  the  necessary  diplomatiocowfespondenoe 
relative  to  a  proposed  treaty  with  the  Chinese  authorities,  and  which 
duties  continued  for  a  period  of  more  than  twelve  months.  And  also, 
that  such  an  allowance  may  be  made  your  memorialist  for  the  services 
of  an  extra  official  nature  rendered  by  him  as  to  your  honorable 
bodies  may  seem  fit  and  proper. 

And,  as  in  duty  bound,  your  memorialist  will  ever  pray,  &c. 

LAWRENCE  KEARNY. 
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No.  1. 

Report  of  tJm  cruise  and  loss  of  the  schboner  Ferrety  at  Stono  Irdet,  in 

February  J  1814. 

Charleston,  S.  C,  February  10,  1814. 

Sir  :  When  I  had  the  honor  to  communicate  to  you  the  loss  of  the 
United  States  schooner  Ferret,  under  my  command,  I  was  not  able  to 
state  to  you  the  circumstances  attending  it,  and  hereby  embrace  the 
opportunity. 

Being  at  Port  Royal  on  the  29th  of  January,  I  had  the  honor  to 
receive,  by  Captain  Henley,  your  orders,  in  compliance  with  which  I 
set  out  for  this  place  for  provisions,  stopping  at  St.  Helena  sound  to 
sufiply  the  Alligator,  also  to  get  from  her  the  pilot,  who  attended 
both  vessels  alternately,  to  fetch  me  to  this  place.  Not  finding  either 
the  Alligator  or  a  pilot,  I  proceeded  to  sea  early  the  next  day  with  the 
intention  of  taking  a  pilot  off  Charleston  bar  ;  but  falling  in  with  two 
eneir  v's  cruisers  off  Stono,  I  was  obliged  to  put  into  that  mlet  to  evade 
them. 

The  weather  being  such  as  not  to  allow  me  to  get  out  next  day,  I 

Eroceeded  up  Stono  river  for  the  purpose  of  making  my  way  inland, 
ut  found  1  could  not  pass  through  Whappo  cut,  there  not  being  a 
sufificiency  of  water,  when  I  again  returned  to  the  inlet. 

On  the  2d  February  I  proceeded  down  Stono  inlet ;  but  finding  the 
sea  very  heavy  on  the  bar,  in  consequence  of  the  easterly  gales  that 
had  prevailed  for  two  or  three  days,  and  the  tide  at  the  same  time 
being  low  and  the  wind  light,  I  conceived  it  most  prudent  to  anchor 
until  a  more  favorable  time  should  offer.  While  at  anchor  between  the 
north  and  south  breakers  the  wind  shifted  suddenly  to  the  westward 
and  blew  a  gale,  which  obliged  me  to  let  go  a  second  anchor  and  send 
everything  aown  from  aloft.  The  wind  continued  to  blow  heavy ;  the 
ebb  tide  and  night  approaching,  I  consulted  with  my  officers  respect- 
iuK  the  propriety  of  attempting  to  ride  it  out  through  the  nisht ;  as  the 
holding  ground  was  bad  there  was  little  probability  of  her  nolding  on 
after  the  ebb  should  make,  which,  in  the  channel  where  we  then  laid, 
runs  very  hard. 
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It  being  thought  most  prudent  to  shift  our  berth,  I  got  under  way 
with  the  intention  of  either  getting  further  up  the  inlet  in  better 
anchorage,  or  run  the  risk  of  getting  out  to  sea.  When  beating  up 
and  in  the  act  of  going  about,  I  had  the  misfortune  to  touch  ground, 
and  by  the  heavy  sea  running  was  hove  into  shoal  water,  where  she 
soon  lost  her  rudder  and  bilged.  The  masts  were  then  cut  away  and 
the  deck  cleared  of  everything  of  weight. 

After  finding  her  partly  full  of  water,  and  all  hopes  of  saving  the 
vessel  vain,  I  commenced  getting  the  men  on  shore,  the  sick  and  such 
as  «were  least  able  to  assist  themselves  being  first  sent  off.  The  boats 
were  not  able  to  return  for  a  long  time  in  consequence  of  the  heavy 
bi'eakers  around  the  vessel. 

At  low  water  the  sea  abated  a  little,  and  afforded  us  all  an  oppor- 
tunity of  reaching  the  shore  in  safety,  though  without  having  saved 
any  property,  either  public  or  private.  We  were  all  received  with, 
much  hospitality  on  the  plantation  of  Mr.  Darby. 

Next  morning,  the  3d,  I  proceeded  to  the  wreck,  but  was  not  able 
to  save  anything  of  consequence,  the  sea  breaking  heavily  over  and 
about  her.  From  the  3d  to  the  5th  I  employed  the  crew  in  saving 
what  of  the  public  stores  they  could  ;  part  of  them  have  arrived  and 
are  deposited  in  the  public  store  at  this  place. 

To  the  good  conduct  and  great  exertions  of  all  the  officers  and  men 
must  be  attributed  the  happy  circumstance  of  there  being  no  lives  lost. 

I  have  the  honor  to  be,  <fec. 

L.  KEARNY. 

Commodore  John  H.  Dent, 

Commanding  Charleston  Station. 


No.  2.    • 

[Extract  from  Cooper's  Naval  History,  volume  2,  page  276.] 

In  January,  1815,  while  Captain  Dent  was  at  the  North  Edisto,  he 
obtained  information  that  a  party  of  officers  and  men  belonging  to  the 
Hebrus,  Captain  Palmer,  were  watering  on  one  of  the  islands  in  the 
vicinity,  and  he  directed  Mr.  Lawrence  Kearny  to  proceed  outside 
with  three  barges  to  cut  them  off,  while  a  party  of  militia  endeavored 
to  assail  them  by  land.  The  frigate  was  at  anchor,  out  of  gun  shot, 
but  as  soon  as  she  perceived  the  design  of  the  Americans,  she  fired 
guns  and  made  other  signals  of  recall,  when  two  of  the  boats  pulled 
towards  her,  and  a  tender  that  contained  a  strong  party  attempted  to 
pull  out  also.  Fortunately^  the  wind  shifted,  bringing  the  Heorus  to 
windWkrd  of  the  American  barges  it  is  true,  but  the  tender  to  leeward 
of  them.  Discovering  his  advantage,  Mr.  Kearny  determined  to  make 
a  dash  at  the  latter,  regardless  of  the  frigate  and  the  two  boats  that 
were  pulling  off.  The  Hebrus  perceiving  the  danger  in  which  her 
tender  was  placed,  now  made  the  greatccit  exertions  to  save  her.  Shot 
were  fired  at  her  own  cutters  to  drive  them  back  to  the  assistance  of 
the  tender,  and  a  third  boat  was  sent  from  the  frigate  with  the  same 
obj^t.     She  also  opened  her  fire  on  the  American  barges  with  some 
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effect,  one  of  her  shot  taking  off  the  head  of  a  man  at  Mr.  Kearny's 
side.  But  this  gallant  officer,  disregarding  everything  but  his  object, 
laid  the  tender  aboard  in  the  steadiest  manner,  and  carried  her  off 
directly  under  the  guns  of  the  frigate  to  which  she  belonged.  The 
Hebrus'  launch  was  also  taken,  the  people  having  hurried  aboard  the 
tender  when  the  alarm  was  given.  The  latter  had  a  carronade  and 
six  brass  swivels  in  her,  besides  other  arms. 

Mr.  Kearny  made  about  forty  prisoners  on  this  occasion.  The 
Hebrus  intercepting  his  return  by  the  way  he  had  come  out,  he  car- 
ried his  prize  to  the  South  Edisto. 

A  few  days  later,  Mr.  Kearny,  in  the  launch  of  the  Hebrus,  with  a 
crew  of  twenty -five  men,  went  out  and  captured  a  tender  belonging  to 
the  Severn,  having  on  board  between  thirty  and  forty  men.  Hand- 
somer exploits  of  the  sort  were  not  performed  during  the  war. 

Note  by  Mr.  Cooper. — The  services  and  professional  character  of 
Captain  Kearny,  who  is  still  living,  are  much  better  known  to  the 
navy  than  to  the  country.  This  gentleman  was  put  in  situatio'^s  of 
command  and  responsibility  soon  after  he  entered  the  service,  in  1807; 
and  while  a  lieutenant,  he  probably  had  commanded  vessels  longer 
than  any  captain  on  the  list.  He  commanded  the  Enterprise  many 
years  as  a  lieutenant,  and  before  he  was  made  a  master  and  com- 
mander had  passed  about  ten  years  in  separate  commands.  In  the 
Mediterranean,  at  a  much  later  day,  it  was  said  of  this  officer,  that  his 
ship,  the  Warren,  20,  had  done  more  to  suppress  piracy  than  all  the 
other  vessels,  French,  English,  American,  and  Russian,  united.  Cap- 
tain Kearny's  mother  was  a  sister  of  the  regretted  Lawrence. 


No.  3. 

Letter  from  Captain  Dent  to  the  Secretary  of  the  Navy,  from  Niles' 
Register y  vol.  7,  p.  382. 

Charlbbton,  January  31,  1815. 

Sir:  I  had  the  honor  to  inform  you,  on  the  28th  instant,  that  from 
information  received  by  the  commanding  general  of  the  situation  of 
the  enemy  near  North  Edisto,  and  the  great  alarm  of  the  inhabitants, 
I  had  decided  to  visit  the  place.  On  my  arrival  at  the  camp  on  John's 
island,  I  sent  an  express  to  Lieutenant  Kearny,  commanding  the  flo- 
tilla, to  meet  me  with  his  flotilla  in  North  Edisto  river. 

Lieutenant  Kearny  did  not  arrive  there  until  2  p.  m.  on  Sunday, 
when  I  was  informed  that  the  enemy  were  watering  with  their  barges 
and  about  eighty  men  on  the  opposite  island.  I  immediately  directed 
the  three  barges  to  be  manned  with  volunteers,  and  ordered  Lieuten- 
ant Kearny  to  proceed  outside  and  cut  them  off,  while  a  body  of 
volunteers  and  militia,  by  order  of  the  general,  were  landed  on  the 
island.  A  little  after,  three  of  the  barges  moved,  and,  on  turning 
the  point,  were  discovered  by  the  enemy's  frigate,  when  she  fired 
several  guns  and  made  the  signal  of  recall  to  her  boats,  and  immedi- 
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ately  got  under  way  and  opened  a  heavy  fire  on  our  barges.  Wind 
about  this  time  changed  from  west  to  east,  and  very  light,  which 
enabled  our  barges  to  cutoff  the  tender,  which  was  discovered  working 
out  of  a  small  bay  with  two  barges.  After  a  close  running  fight  of 
one  hour  and  a  half,  and  in  the  act  of  boarding.  I  had  the  satisfaction 
to  see  the  tender  surrender,  after  which  the  frigate  recalled  her  two 
boats  and  ceased  firing. 

.Lieutenant  Kearny,  the  officers  and  men  engaged  in  this  enter- 
prise, behaved  themselves  in  a  manner  that  does  honor  to  their  coun- 
try and  themselves.  Although  they  had  to  continue  so  long  under 
the  fire  of  the  frigate,  nothing  could  divert  them  from  their  object. 
The  frigate  having  cut  off  Lieutenant  Kearny  from  North  Edisto,  he 
was  obliged  to  put  into  South  Edisto  with  his  prize. 

The  detachment  of  militia  and  volunteers  proceeded  to  the  place 
where  the  enemy  were  watering,  and  found  their  launch  aground 
and  abandoned,  the  crew  having  gone  on  board  th^  tender.  She 
was  filled  with  water  casks  and  had  mounted  a  carronade,  six  brass 
swivels,  with  muskets,  pistols,  &c.,  &c.  She 'was  got  off  at  high 
water,  and  I  expect  her  around  with  the  prize. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant, 

JOHN  H.  DENT, 
Gom'g  Naval  Station^  Charleston^  8.  C. 

Hon.  B,  W.  Crowninshield, 

Secretary  of  the  Navy. 


No.  4. 

Documents  relative  to  the  cruise  of  the  brig  Enterprise^  engaged  in  the 
suppression  o/pira^cy,  dec. 

United  States  Brig  Enterprise, 
Omoa,  June  30,  1819. 

Sir:  On  looking  over  my  instructions  from  the  government  re- 
specting the  schooner  JKetrieve,  her  cargo,  and  the  men  who,  it  is 
said,  murdered  the  master  of  that  vessel,  I  find  it  is  expected  of  me 
to  see  the  vessel  and  cargo,  if  relinquished  by  the  authorities  here, 
delivered  over  to  Captain  Coggeshall,  who  is,  as  before  stated,  the 
agent  for  the  property  in  behalf  of  Mr.  Peter  Harmony,  owner;  and  it 
is  also  expected  of  me  to  proceed  with  the  schooner  and  all  the  evi- 
dence that  I  can  procure  for  substantiating  the  alleged  crime  of  mur- 
der. It  will,  therefore,  I  find,  be  the  means  of  delaying  me  here  much 
longer  than  I  at  first  expected,  and  I  shall  be  obliged  to  replenish  my 
stock  of  provisions  from  the  Balize  or  elsewhere,  in  order  to  remain 
this  additional  length  of  time. 

As  you  have  been  so  obliging  as  to  give  up  the  men  and  to  allow 
the  vessel  to  be  put  in  a  state  of  preparation  for  sea,  I  feel  a  diffi- 
dence in  asking  a  iurther  indulgence.  But  as  you  must  be  aware 
that  by  my  being  trusted  with  the  management  of  this  affair  by  my 
government,  I  must  feel  naturally  desirous  of  accomplishing  it  as  soon 
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as  possible,  and  with  as  little  expense  to  the  unfortunate  owner  of  the 
property. 

The  delay  I  shall  have  to  make  to  hear  the  decision  of  the  captain 
general  will  be  attended  with  great  expense  and  inconvenience,  and 
should  I  proceed  before  that  to  the  United  States  with  the  prisoners, 
it  is  desirable  that  Captain  Coggeshall  should  appear  on  the  trial  to 
testify  as  to  transactions  within  his  knowledge. 

Under  these  circumstances,  sir,  I  do  myself  the  honor  to  address 
you  once  more  upon  this  business,  and  to  request  your  further  con- 
sideration and  indulgence. 

As  the  property  and  men  in  question  are  clearly  American,  and  as 
I  understand  you  to  be  fully  impressed  with  that  belief,  I  trust  that 
upon  this  representation  you  will  accede  to  the  proposal  I  have  to 
make.  • 

Although  authorized  myself  to  enter  into  measures  for  the  recovery 
of  the  property,  I  have  consulted  Captain  Coggeshall  upon  the  pro- 
priety of  relinquishing  the  outstanding  debt  of  seven  or  eight  hundred 
dollars  at  Guatemala,  for  the  present,  and  d?pend  upon  you  to  trans- 
mit it  to  Mr.  Peter  Harmony,  at  New  York,  when  recovered. 

As  to  the  accounts  at  this  place,  I  beg  the  favor  of  having  them 
adjusted  as  soon  as  possible,  as  I  am  desirous  to  know  what  expenses 
will  be  brought  against  the  vessel,  and  how  far  the  debts  will  go  to 
defray  them. 

I  hope  you  will  take  into  view  the  nature  of  my  instructions,  and 
have  the  goodness  to  restore  the  vessel  and  cargo  without  further 
delay. 

With  much  respect,  I  am,  sir,  your  obedient  servant, 

L.  KEARNY. 

The  Governor  of  Omoa, 


No.  5. 

United  States  Brig  Enterpribb, 
Quarantine  Oroundy  Staten  hlandy  July  28,  1819. 

Sir:  I  have  the  honor  to  report  to  you  my  having  anchored  here 
this  day  with  the  United  States  brig  Enterprise,  under  my  command. 
The  result  of  my  cruise„  I  am  happy  to  inform  you,  has  been  success- 
ful. 

The  schooner  Retrieve  and  cargo  I  was  directed  to  proceed  for  to 
Omoa  has  been  recovered,  and  proceeded  to  Vera  Cruz,  agreeable  to 
the  instructions  from  the  owner  to  the  agent  now  in  charge  of  the 
property.  The  mate  and  one  man,  late  of  said  schooner,  are  now  on 
board  this  vessel,  and  shall  be  given  up  to  the  civil  authority  at  New 
York,  as  directed  by  your  order  of  the  26th  May.  I  have  enclosed  to 
you  all  the  receipts  of  Captain  Coggeshall  for  the  schooner  Retrieve 
and  cargo,  and  I  also  transmit  to  you  the  copy  of  the  trial  of  the  mur- 
derers of  the  Retrieve,  with  such  other  papers  as  I  have  been  able  to 
collect  at  Omoa. 

Nothing  farther  of  consequence  has  occurred  during  my  cruise. 

I  have  the  honor  to  be,  respectfully,  your  obedient  servant, 

L.  KEARNY, 

Hon.  Smith  Thompson,  Secretary  of  the  Navy. 
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N.  B. — ^The  remainder  of  the  schootier  Retrieve's  crew  conld  not  be 
apprehended.  Two  had  fled — one  to  Camptochy,  the  other  to  the 
Havana  ;  one,  the  cook,  died  at  Omoa. 


No.  6. 

New  York,  Jtdy  30,  1819. 
Sir  :  In  compliance  with  a  resolution  passed  by  the  directors  of  .the 
offices  we  have  the  honor  to  represent^  we  beg  leave  to  express  the 
high  sense  we  entertain  of  the  efficient  stepS  taken  by  government  in 
despatching  a  vessel  to  reclaim  the  schooner  Retrieve  ;  and  while  we 
acknowledge  the  favor  conferred  on  us  by  your  designating  and  equip- 
ping a  vessel,  and  the  promptitude  with  which  that  favor  was  granted, 
we  feel  much  pleasure  in  assuring  you  that  the  conduct  of  Captain 
Kearny  has  not  only  met  our  highest  approbation,  but  we  are  satisfied 
his  visit  to  Omoa  has  been  equally  honorable  to  himself  and  creditable 
to  the  nation. 

We  have  the  honor  to  be,  sir,   with  great  respect,   your  most 
obedient  servants, 

SAM'L  A.  LAWRENCE, 

Prea't  Union  Ins.  Co, 
THEO.  DEPEYSTER, 
Hon.  Sboth  Thompson.  PrtaH  National  Ina.  Co. 


No.  7. 

New  York,  November  16,  1819. 

Sib  :  In  pursuance  of  resolves  of  the  respective  insurance  companies 
which  we  represent,  we  have  the  honor  to  present  to  you,  in  their 
behalf,  a  service  of  plate,  of  which  they  request  your  acceptance  as  an 
evidence  of  their  approbation  of  your  conduct  in  your  late  expedition 
to  Omoa,  by  which  the  schooner  Retrieve  and  the  principal  part  of 
her  cargo,  insured  by  these  companies,  were  so  speedily  restored  to 
them. 

A  zealous  attention  to  the  protection  of  commerce,  such  as  you  have 
manifest'ed  on  this  occasion,  by  the  officers  of  the  American  navy,  will 
render  that  establishment  as  strikingly  useful  as  its  course  has  hitherto 
been  glorious  to  our  country. 

With  our  best  wishes  for  your  individual  happiness  and  success,  we 
have  the  honor  to  be,  sir,  your  obedient  servants, 

ROBERT  BENSON,  Jr., 
CHARLES  KING, 
HENRY  CAREY, 
Committee/rom  the  Union  Insurance  Company. 
ISAAC  LAWRENCE, 
JAMES  K.  HAMILTON, 
PETER  HARMONY, 
Committee  from  the  National  Insurance  Oompany. 
Lawbsscb  Kbarnt,  Esq., 

U.  8.  Brig  Enterprise^  New  York. 
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For  which  the  duties  thereon  have  been  paid,  amounting  to  nine 
thousand  three  hundred  and  forty-three  dollars  and  seventy-one  cents. 

Given  under  our  hands  and  seals  of  office  this  twenty-fourth  day  of 
December,  one  thousand  eight  hundred  and  twenty  two. 
rsRAL.l  J.  R.  PRINGLE, 

[ftKAL.]  JOHN  S.  COGDELL, 

Naval  Officer. 


I  certify,  on  honor,  that  the  net  proceeds  of  the  within  mentioned 
prizes,  Nos.  1,  2,  3,  amounted  to  one  hundred  and  twenty-five  dollars 
and  nineteen  cents,  which  sum  was  divided  among  the  officers  and 
men  of  the  Enterprise. 

And  that  this  small  sum  was  left,  after  the  various  charges  had 
been  m&de  against  the  gross  amount  of  sales  of  said  vessels,  for 
wharfage^  marshars  and  court  charges,  &c.,  &c.,  at  Charleston,  South 
Carolina,  as  per  account  in  my  possession. 

LAWRENCE  KEARNY. 


No.  12. 

Bepcrt  of  the  cruise  of  the  United  States  schooner  Greyhoundy  in  the 
squadron  under  command  of  Commodore  Porter^  engaged  in  the 
suppression  of  piracy  in  the  West  Indies. 

United  States  Schooner  Greyhound, 
Thompson's  Island^  August  10,  1823. 

Sir  :  I  have  the  honor  of  transmitting  herewith  for  your  informa- 
tion the  enclosed  report  of  the  cruise  of  this  vessel,  commenced  under 
circumstances  of  a  vexatious  nature,  as  the  report  will  show,  but  termi- 
nating in  a  manner,  I  trust,  somewhat  satisfactory  to  you,  although 
the  principal  object  pointed  out  in  your  letter  (respecting  the  pirates 
at  tne  Isle  of  Pines)  has  not  met  that  success  you  may  have  antici- 
pated ;  but  I  have  the  satisfaction  to  inform  you  that,  although  I 
nave  not  been  so  fortunate  myself,  it  has  been  the  fortune  of  others  to 
apprehend  those  very  villians  who  committed  the  outrage  upon  the 
American  vessels  *'Keuben  and  Eliza,"  and  *' Mechanic,"  as  men- 
tioned in  your  orders.  They  are  now  in  prison  at  Trinidad  de  Cuba. 
My  having  had  a  communication  with  the  governor  of  that  place  on 
the  subject,  I  submit  herewith  my  letter  and  his  answer,  togetner  with 
some  publications  to  be  seen  in  Spanish  newspapers,  for  your  informa- 
tion. 

Although  I  was  not  successful  in  getting  the  pirates  into  my  pos- 
session by  the  application  made  through  the  enclosed  letter  (and  which 
indeed^  I  did  not  expect,)  yet  you  will  perceive  it  has  drawn  an  official 
ackmowledgement  of  these  pirates  being  in  possession  of  the  authori- 
ties ;  making  it  a  matter  of  public  notoriety,  it  becomes  obligatory  to 
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pursue  their  prosecution  to  a  just  and  proper  issue.  I  take  this  occa- 
sion to  express  to  you  the  high  sense  I  entertain  of  the  governor  of 
Trinidad,  which  his  attentions  demand  ;  he  tendered  us  every  civility , 
and  did  all  in  his  power  to  assist  us  in  the  prosecution  of  our  duties, 
offering  to  procure  us  a  pilot,  and  altogether  evincing  a  disposition  of 
friendly  co-operation  seldom  met  with  on  the  island  of  Cuha. 

For  your  better  information  on  the  subject  of  our  visit  to  Cape  Cruz, 
I  beg  leave  to  subjoin  the  detail  of  events  in  a  more  circumstantial  and 
particular  manner  than  given  in  the  enclosed  report^  viz  : 

On  the  20th  ultimo,  cruising  in  company  with  the  Beagle,  Lieu- 
tenant Commandant  Newton,  Cape  Cruz  bearing  southwest  about  four 
leagues,  brought  to  and  examined  a  small  armed  schooner  of  about 
thirty-five  tons,  having  three  prizes  in  company.  She  proved  to  be  a 
Columbian,  duly  commissioned,  commanded  by  a  Frenchman,  and 
manned  by  Frenchmen  and  some  others,  apparently  natives  of  the 
country  to  which  she  belonged.  Her  commission  was  dated  at  Carth- 
agena  last  December ;  her  prizes  were  examined  by  Captain  Newton 
and  found  to  be  Spanish  droguerss,  except  one,  a  large  canoe,  calcu- 
lated to  carry  about  twenty  men,  which  boat  had  been  taken  on  shore 
near  the  cape,  where  she  had  been  abandoned,  by  a  party  they  supposed 
to  be  pirates,  on  being  chased  by  said  schooner. 

On  the  following  day  we  stood  in,  with  the  Beagle  in  company,  and 
anchored  under  the  cape ;  Captain  Newton  and  myself,  as  well  for  re- 
creation as  to  examine  the  cape,  landed  with  a  small  boat,  but  finding 
the  walking  bad,  we  again  embarked,  and  proceeded  along  shore  in 
search  of  some  settlement. 

Soon  after  getting  out  of  sight  of  our  schooners,  (by  doubling  the 
cape,)  a  sudden  and  quick  fire  was  opened  upon  us  from  among  a 
thicket  of  mangrove  bushes  and  rocks,  with  which  the  cape  is  bor- 
dered. The  party  was  armed  with  muskets  and  blunderbusses,  which 
were  alternately  fired  upon  us  without  effect ;  at  the  same  time  a 
firing  upon  us  was  opened  from  another  quarter,  from  guns  mounted 
on  a  high  point  of  rocks  a  short  distance  ahead.  Thus  situated,  with 
a  cross-fire  upon  us,  enabled  only  occasionally  to  return  the  fire  of  the 
party  in  ambush,  as  some  of  them  would  dodge  from  bush  to  bush,  or 
rock  to  rock,  (having  for  our  arms  but  a  fowling  piece  and  one  or  two 
muskets,)  we  were  induced  to  return  to  our  vessels,  which  we  did.  It 
being  late,  we  waited  until  next  day.  On  the  morning  of  the  22d 
Captain  Newton  and  myself  again  set  off,  hoisting  our  colors  upon 
the  boat,  as  it  was  a  fair  presumption  that,  in  consequence  of  a  Co- 
lumbian vessel  being  on  the  coast,  some  mistake  on  the  part  of  the 
people  on  shore  might  have  been  made  in  regard  to  our  character  ;  bnt 
that  proved  to  be  groundless  ;  for,  having  reached  within  the  distance 
of  their  guns,  they  opened  upon  us  with  more  apparent  spirit  and 
determination  than  before  from  a  position  inaccessible,  apparently,  in 
the  rear  from  thickets  of  bushes  and  briars,  and  the  same  in  front 
from  a  precipice  of  rugged  rocks,  and  so  commanding  altogether,  that 
to  prevent  the  loss  of  lives,  I  directed  both  vessels  to  be  warped  ro«nd 
the  cape,  along  an  extensive  reef,  which  almost  encircles  it,  affording 
a  smooth  and  shallow  harbor.  We  did  not  succeed  in  getting  within 
gunshot  of  the  establishment  until  we  had  reached  five  or  six  feet 
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water,  when  we  anchored.     Lieutenant  Farragut,  with  the  marines 
and  some  seamen,  was  ordered  on  shore  to  endeavor  to  gain  a  position 
in   their  rear,  to  attack   them  or  cut  off  their  retreat  before  the 
schooners  moored  or  their  landing  could  be  discovered  by  the  pirates, 
as  we  had  deemed  the  party  we  were  about  to  attack.     The  officers 
of  both  schooners  volunteered  and  accompanied  the  party  on  shore, 
one  only  being  reserved  in  each  schooner,  and  a  sufficiency  of  men  for 
the  guns.     Hoping  to  attract  the  attention  of  the  pirates  from  Mr. 
Farragut's  party,  several  shots  were  fired  from  the  schooners,  which 
drove  the  pirates  into  places  of  security  behind  the  jutting  rocks, 
where  they  seemed  to  be  in  considerable  force — the  shot  being  seen  to 
strike  among  the  rocks  behind  which  they  sat;  and  not  until  the  boats 
were  despatched  to  land  in  front,  and  Lieutenant  Farragut's  party 
was  close  upon  them,  did  they  abandon  the  advantageous  position 
they  occupied.     They  were  pursued,  but  with  so  decided  a  disadvan- 
tage to  the  pursuers,  from  their  want  of  knowledge  of  the  passes,  that 
none,  unfortunately,  were  taken,  except  two  old  and  decrepit  beings, 
whose  age  and  infirmities  placed  them  beyond  the  merited  chastise- 
ment their  more  active  comrades,  had  they  fallen  in  our  power,  would 
have  received.     A  four-pounder,  two  swivels  mounted  on  the  heights, 
and  some  indifferent  articles  of  small  arms,  were  found.     They,  how- 
ever, escaped  with  their  muskets  and  blunderbusses,  or  else  hid  them 
in  some  of  the  numerous  deep  and  intricate  caverns  to  be  found  on 
the  cape,  in  one  of  which  various  articles  of  plunder  were  stored,  but 
of  no  value  ;  however,  enough  to  show  the  character  of  the  wretches 
who  infest  that  place.     Human  bones  were  found  in  the  cave.     We 
found  eight  boats,  but  not  of  a  large  size  ;  their  principal  one  was,  no 
doubt,  the  one  taken  by  the  Columbian  cruiser,  as  before  stated,  and 
the  men  armed  with  blunderbusses  were,  no  doubt,  her  crew.     From 
information  derived  from  the  prisoners,  we  learned  that  the  captain 
of  the  gang  was  in  prison  in  the  interior  of  the  island,  for  having 
burnt  an  English  vessel  off  that  cape.     As  a  singular  instance  of  the 
growing  propensity  of  the  present  age  for  piracy,  I  have  to  inform 
you  that  even  a  woman  and  children  were  of  this  gang,  belonging  to 
the  captain  of  them — a  second  Helen  McGregor ;  and  the  old  men, 
too,  who  can  do  nothing  else,  light  up  the  signal  fire,  which  was  don^ 
in  the  present  instance  on  our  appearing  on  the  coast.     In  another 
case  a  captain  of  a  vessel  informed  me  that  he  had  been  plundered  by 
a  gang  of  pirates  under  the  following  stratagem,  viz :  An  old  man — 
his  bald  head  and  hoary  locks  exposed  to  view — and  a  little  boy  to 
steer  the  boat,  pulled  or  sailed  alongside  of  his  vessel ;  when  it  was 
too  late  he  discovered  that  a  strong  party  lay  concealed  in  the  bottom 
of  the  boat,  to  whom  he  had  to  surrender. 

The  female  just  mentioned  was  removed  to  some  place  of  safety 
before  the  attack  was  made,  (said  to  be  the  wife  of  the  captain.) 

Finding  our  pursuit  of  the  pirates  promised  no  success,  I  considered 
it  unimportant  to  remain  longer  at  the  cape,  having  destroyed  their 
means  of  doing  mischief  for  a  time ;  and  taking  into  consideration 
the  state  of  our  officers  and  men,  worn  down  by  fatigue  from  a  long 
pursuit  over  one  of  the  roughest  of  countries  I  have  ever  seen,  their 
clothes  nearly  torn  off  by  bushes  of  impenetrable  thickness,  and  their 
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slioes  cut  off  their  feet  by  sharp  rocks  over  which  they  passed,  I 
abandoned  the  place,  bringing  off  the  arms,  &c.,  of  any  consequence, 
and  setting  fire  to  anything  else  that  would  burn.  One  large,  well 
thatched  house  and  three  smaller  ones  were  consumed,  and  a  quantity 
of  fishing  nets  and  their  furniture,  which  I  have  always  observed  to 
be  part  of  the  outfit  of  a  piratical  establishment ;  they  are  merely 
used  for  their  immediate  wants  in  procuring  sustenance,  where  their 
real  profession  proves  unfruitful  and  compels  them  to  it. 

I  have  written  you  a  very  long  and  full  account  of  this  affair,  in 
order  that  you  may  be  possessed  of  every  information  in  my  power  to 
give,  in  the  event  of  a  question  arising  as  to  the  propriety  of  landing 
and  burning  property  on  a  foreign  shore,  and  this  case  be  noticed  by 
the  supporters  of  '^territorial  jurisdiction"  (over  uninhabited  parts 
of  the  coast  of  Cuba,  notorious  only  for  murders  and  piracy ;)  it  will 
be  seen  that  your  officers  and  men's  lives  have  been  jeopardized,  and 
the  flag  of  their  country  made  a  target  for  the  lawless  villians  to  fire 
at,  at  their  pleasure,  and  which  will  continue  so  to  be  if  any  restriction 
should  be  put  upon  our  landing  in  similar  places,  where  no  authority 
exists  other  than  the  will  of  the  marauders  themselves  who  inhabit 
those  places. 

I  took  the  liberty  of  releasing  the  two  prisoners,  as  there  was  no 
proof  to  establish  them  pirates,  and  I  furnished  them  a  boat,  with 
the  express  condition  that  they  should  never  appear  again  at  the  cape, 
and  that  I  should  take  and  treat  as  pirates  any  persons  found  there 
hereafter  not  furnished  with  a  special  license  from  the  present 
captain-general  of  Cuba  setting  fortn  their  character  and  occupation. 
This  was  taking  upon  myself  perhaps  too  much,  but  it  is  now  sub- 
mitted to  you,  whether  such  a  measure  would  not  be  proper  not  only 
in  regard  to  that  place  but  all  others  of  a  like  position. 

That  there  is  a  chain  of  intercourse  with  fishermen  who  live  in 
such  places  and  pirates  I  have  no  doubt,  and  it  must  be  obvious  from 
several  cases  of  late.  As  regards  those  at  the  Isle  of  Pines  they  affect 
to  know  nothing  of  the  robbery  of  the  vessels  your  order  to  me  men- 
tions as  having  taken  place  there,  although  the  very  articles  of  the 
cargoes  of  those  vessels  I  saw  in  their  houses.  At  Cape  Antonio,  two 
years  since,  I  found  fishermen's  huts  filled  with  piratical  goods,  papers 
and  letters  robbed  from  different  vessels,  strewed  about  their  floors. 
That  fishermen  as  well  as  pirates,  should  be  removed  from  all  the 
capes,  or  other  uninhabited  parts  of  Cuba  where  the  proper  authorities 
can  have  no  control,  I  think  necessary,  and  will  I  nope,  be  the  case. 
Very  respectfully,  &c., 

LAWRENCE  KEARNY, 
Lieutenant  Commandingy  United  States  Navy. 

P.  S.  In  my  report  of  the  affair  off  Cape  Cruz  I  forgot  to  mention 
that  we  were  not  either  hailed  nor  were  there  any  colors  displayed 
by  the  party  that  attacked  us.  As  regards  our  character  they  could 
have  no  doubt,  for  they  had  seen  us  communicating  with  an  English 
ship-of-war  close  off  the  cape  on  the  same  day  of  our  arrival.  I  was 
informed  by  the  governor  of  Trinidad  of  pirates  infesting  the  coast 
to  the  eastward  of  that  place,  and  was  induced  to  proceed  within  the 
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keys  in  pursuit.  On  my  way  boarded  a  small  schooner  belonging  to 
Grand  Cayman  island,  and  the  information  before  received  was  cor- 
roborated by  her  master.  Under  these  impressions  I  reached  Cape 
Cruz,  and  our  reception  there  induced  a  belief  that  we  had  met  the 
party  complained  of. 

I  am,  yery  respectfully, 

L.  KEARNY. 
Commodore  D.  Portbr, 
Commanding  United  States  Naval  Forces  in  the 

West  Indies  and  Gulf  of  Mexico. 


No.  13. 

Sea  Gull, 
Port  Rodgersj  August  16,  1823. 

Sir  :  Agreeably  to  your  request  of  this  date,  and  for  the  reasons 
therein  stated,  you  have  permission  to  return  to  the  United  States, 
when  you  will  report  to  the  Secretary  of  the  Navy,  sending  a  copy  of 
this  order. 

It  affords  me  sincere  pleasure  to  express  to  you  my  high  sense  of  the 
important  services  you  have  rendered  to  the  expedition  I  have  the  honor 
to  command,  and  of  your  indefatigable  zeal  and  unremitting  efforts  on 
all  occasions  and  in  every  way  that  presented  itself  for  the  suppression 
of  piracy. 

it  is  my  hope  that  they  may  be  rewarded  by  you?  speedy  advance- 
ment to  a  higher  rank,  and  it  would  be  highly  gratifying  to  me,  on 
your  obtaining  a  proper  command,  to  have  you  again  under  my  orders. 
With  sincere  esteem,  your  obedient  servant, 

D.  PORTER. 

Lieut.  Com.  L,  Kearny. 


No.  14. 

Letters  and  documents  relative  to  the  cruise  of  the  United  States  ship 
Warren^  engaged  in  the  suppression  of  piracy  in  the  Ghredan  archi- 
pelago, in  the  years  1827  and  1826, 

United  States  Ship  Warren, 

0^  MUoy  October  8,  1827. 
Sir  :  In  compliance  with  your  instructions  of  the  23d  ult.,  I  acoom- 
paied  the  convoy  about  180  miles  west  of  the  Cerigo,  and  after  return- 
ing, fell  in  with  the  Lexington  and  relieved  her,  off  Ceregotto,  on 
the  3d  instant. 

The  following  day  arriving  at  Carabusa,  the  piratical  hold  men- 
tioned in  your  orders,  we  captured  a  boat  with  murteen  well  armed 
men  and  one  boy,  to  leeward  of  the  harbor  \  the  boat  was  soon  after 
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cat  adrift,  and  is  lost,  in  chase  of  a  suspicions  brig  making  for  the 
harbor  to  windward,  which  we  succeeded  in  taking,  and  from  her  sus- 
picions character  keep  possession  of,  with  the  view  of  sending  her  to 
the  seat  of  the  Greek  government,  having  no  instructions  to  dispose 
of  prizes  of  this  nature.  She  is  a  fine  new  vessel  of  about  180  tons, 
just  launched  and  not  yet  fitted ;  she  had  scarcely  any  rigging  on 
board,  and  had  just  left  Spezzia  with  a  kind  of  commission  from  the 
Greek  secretary,  (a  copy  of  which  I  enclose  as  translated  on  board  this 
vessel.)  Being  bare  of  almost  everything,  without  pumps  and  leaky, 
I  sent  her  to  Suda,  after  taking  out  her  officers  and  crew  of  about  thirty 
men.  This  vessel  was  to  have  fitted  out  and  augmented  her  crew  in 
that  piratical  establishment,  Carabusa.  What  her  conduct  would  have 
been  is  left  to  conjecture. 

Having  sent  a  boat  into  Milo,  to  say,  should  any  American  vessel  be 
there,  or  arrive  during  my  absence,  that  we  will  return  in  a  day  or 
two  to  convoy  them,  should  no  other  vessel  be  ordered.  I  shall  return 
off  Carabusa  to  communicate  to  the  authorities  your  orders  and  in- 
structions, which  I  have  not  been  able  to  do  from  circumstances  before 
mentioned. 

After  taking  the  brig,  another  equally  suspicious  vessel  hove  in 
eight,  coming  around  the  west  end  of  Candia,  which  we  pursued  from 
that  place  until  we  got  abreast  of  Ceregotto,  where  we  unfortunately 
got  becalmed  under  the  island  for  several  hours,  while  the  chase, 
mvored  with  a  breeze,  made  her  escape.  From  thence  we  shaped  our 
course  for  Suda  to  refit  the  prize,  but  off  Cape  Spada,  in  the  night, 
another  suspicious  brig  hove  in  sight,  which  I  imagined  had  left  Cara- 
busa that  day,  seeing  us  in  chase  to  the  northward  after  the  vessel  be- 
fore mentioned.  Believing  her  to  be  one  of  those  pirates,  I  pursued 
her  from  thence  until  last  night  up  the  Gulf  of  Napoli,  where  she 
made  her  escape  either  into  Spezzia  or  bearing  away  for  Hydra.  We, 
however,  overhauled  a  vessel  answering  so  fully  the  description  of  the 
one  which  robbed  the  American  brig  Cherub,  I  took  immediate  posses- 
sion and  took  out  her  officers  and  crew.  This  addition  of  prisoners, 
making  in  all  one  hundred  and  two,  rendered  it  necessary  for  the  bet- 
ter safety  of  my  vessel  to  put  them  all  in  irons,  which  I  accordingly  did. 
We  examnined  the  vessel  more  particularly  after  daylight,  and 
although  her  ornaments  about  the  stern,  her  painting,  &c.,  corre- 
sponds with  a  description  I  have  of  the  pirate  brig,  I  was  induced  to 
set  her  at  liberty  from  some  material  facts  not  agreeing,  she  being  a 
fall  rigged  brig  and  her  head  differing  from  that  in  the  description. 
However,  from  information  from  a  Turkish  prisoner  found  on  board, 
she  had  robbed  a  French  brig  of  the  cargo  on  board,  but  in  such  a 
case  I  did  not  feel  at  liberty  to  detain  her,  the  property  not  being 
identified  in  any  way,  besides  being  mostly  Turkish,  laccordingly  re- 
leased her  and  she  went  to  Speszia. 

I  have  the  honor  to  be,  respectfully,  &c.,  your  obedient  servant, 

L.  KBABNY. 

Captain  D.  T.  Patibbson, 

Commanding  U.  S.  Naval  Forces,  Archipelago. 


24  CAPTAIN  LAWRENCE  KEABNT. 

No.  15. 

U.  S.  Ship  Warren, 
OfMiconiy  October  31,  182T. 

To  the  Oovemor  and  all  the  Primates  o/Micani: 

Gbntlbmen  :  In  consequence  of  the  repeated  acts  of  piracy  which 
have  taken  place  by  the  people  of  your  town  upon  American  vessels, 
and  the  reports  which  have  reached  me  of  American  citizens  being 
murdered  by  the  people  of  Miconi,  I  have  now  to  inform  you  imme- 
diate explanation  and  full  atonement  is  demanded  of  you. 

Therefore,  you  are  ordered  to  explain  how  these  piracies  are  carried 
on,  and  what  disposal  has  been  made  of  the  plunder  landed  in  your 
town. 

I  do  hereby  direct  that  each  and  all  of  you  come  immediately  on 
board  this  ship.  Should  you  fail  to  do  so,  all  the  consequences  must 
rest  with  you  in  respect  to  the  town. 

I  will  await  your  arrival,  earnestly  hoping  you  will  not  oblige  me 
to  use  that  force  which  is  at  my  disposal. 
Tour  obedient  servant, 

L.  KEARNY. 


No.  16. 

U.  S.  Ship  Warrkn, 
Harbor  of  Miconi ^  November  4,  1827. 

Dear  Sir  :  To  relieve  the  distress  of  the  females  and  children  of 
Miconi,  I  beg  you  to  proclaim  that  it  is  not  my  intention  to  fire  into 
the  town.  Should  any  force  from  this  vessel  be  sent  on  shore,  the 
good  people  are  requested  to  assist  them  in  destrojring  pirate  houses 
and  property,  and  also  assist  in  recovering  stolen  goods. 

Be  pleased,  therefore,  to  say  that  no  violence  against  the  town  is 
now  intended,  provided  the  good  people  will  do  all  in  their  power  to 
take  the  pirates  and  restore  the  plunder. 

I  am,  respectfully,  your  obedient  servant, 

L.  KEARNY. 
To  American  (Consul 

For  the  Island  of  Miconi. 


No.  17. 

United  States  Ship  Warren, 
Harbor  of  Miooniy  November  4,  1827. 
Gentlemen:  I  have  received  your  letter  of  yesterday's  date,  but 
have  not  before  had  an  opportunity  of  replying  thereto. 

The  property  and  citizens  of  your  respective  nations  in  Miconi,  will 
be,  as  mr  as  is  in  my  power,  respected,  in  case  of  my  being  under  the 
necessity  of  firing  into  the  town  to  force  the  surrender  of  American 
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property  piratically  taken  and  held  by  its  inhabitants.  Yon  will, 
therefore,  oblige  me  with  the  names  of  citizens,  and  description  of  the 
property,  of  your  nations  endangered. 

I  must  beg  leave  to  remark,  that  the  terms  you  apply  to  an  act  of 
this  necessity  being,  as  you  say  scandalous  and  unjust,  is  more  appli- 
cable to  the  neglectful  conduct  of  those  who  quietly  submit  to  depre- 
dations of  pirates. 

I  am,  respectfully,  your  obedient  servant, 

L.  KEARNY. 

The  CoNSUi^  of  France^  Auatriay  and  Sardiniay  at  Maconi. 


No.  18. 

United  States  Ship  Warren, 
Harbor  of  Miconi,  November  5,  1827. 

Sir :  In  consequence  of  American  property  being  unladen  in  your 
harbor  openly  by  the  hands  of  pirates,  who  are  very  numerous,  and 
commit  frequent  depredations  upon  American  commerce,  I  have  to 
call  upon  you  to  use  your  authority  and  exertions  to  apprehend  all 
persons  engaged  in  such  depredations,  and  also  to  order  all  property 
found,  together  with  the  persons,  to  be  given  up  to  the  American 
consul. 

The  exertions  of  all  good  people  are  called  for,  and  your  protection 
and  aid  is  particularly  requested. 

Any  violence  committed  on  the  person  or  property  of  the  American 
consul  by  these  pirates,  in  consequence  of  his  interference  in  securing 
American  property,  or  other  duties  for  the  benefit  of  citizens  of  the 
United  States,  will  be  noticed  and  punished  immediately. 

The  extent  of  this  system  of  piracy  found  to  exist  among  the  peo- 
ple is  now  ascertained,  and  a  careful  watch  will  be  kept  over  the 
transactions  in  this  quarter  of  the  archipelago. 

I  have  the  honor  to  be  your  obedient  servant, 

L.  KEARNY. 

To  the  Governor  op  Miconi. 


No.  19. 

Unttbd  States  Ship  Warren, 

Syraj  November  7,  1827. 
Sir  :  I  have  sent  herewith  a  list  of  plunder  taken  at  Miconi,  and 
have  put  the  articles  on  board  the  Cherub,  from  whence  they  were 
taken  by  the  pirates  of  that  place. 

I  was  uuder  the  necessity  of  opening  a  fire  upon  the  town,  and 
securing  the  authorities,  before  any  disposition  was  shown  to  give  up 
the  plunder.     Two  or  three  houses  were  struck,  but  no  lives  lost. 
After  the  date  of  my  last  letter,  and  the  circumstances  detailed  up 
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to  that  time,  we  examined  Argentera  in  search  of  some  pirate  boats 
said  to  be  there,  but  were  not  suooessful.  We  proceeded  from  thence 
to  Suda,  where  we  found  the  prize  brig  mentioned  in  my  last  letter. 
Having  ascertained  that  her  commission  was  as  good  as  the  rest  of 
those  under  the  Greek  flag,  I  released  her,  warning  her  not  to  enter 
Carabusa. 

We  continued  to  cruise  between  Carabusa  and  Matapan,  agreeably 
to  your  instructions,  until  hearing  of  the  robbery  of  the  Cherub  and 
Rob  Roy.  On  arriving  off  Milo,  I  proceeded  on  towards  the  scene  of 
robbery,  and,  in  passing  by  Milo,  discovered  an  hermaphrodite  brig 
standing  down  behind  Argentera,  which  we  pursued  and  sunk  on  the 
south  side  of  Argentera.  We  fired  about  forty  guns  among  the  rocks, 
in  hope  of  finding  some  of  her  crew.  What  good,  other  than  de- 
stroying the  vessel,  was  done  has  not  been  ascertained.  She  proved 
to  be  a  Carabusa  pirate,  and  is  believed  to  be  the  vessel  which  robbed 
the  Cherub.  The  people  of  Argentera  made  no  exertions  to  appre- 
hend the  fugitive  pirates. 

On  the  28th  ult.,  between  Tino  and  Miconi,  fell  in  with  an  Aus- 
trian brig,  stripped  of  almost  everything  by  pirates.  We  towed  her 
into  Miconi,  and  gave  her  in  charge  to  the  Lexington,  since  which  she 
has  been  restored  to  her  captain,  together  with  a  quantity  of  sails  and 
articles  which  I  found  in  Miconi. 

On  the  31st  ult.  we  took  a  mistico,  which  we  have  fitted  out.  She 
rows  forty  oars.  I  found  her  in  possession  of  a  small  schooner  with 
a  Greek  commission  ;  and,  believing  she  would  soon  be  fitted  out  as 
a  pirate,  I  took  her  away  from  the  captain,  giving  him  all  the  sails 
and  spars  of  the  pirate  brig  sunk  at  Argentera.  We  found  another 
piratical  boat  at  Miconi,  which  we  brought  off.  The  French,  Aus- 
trian, and  Sardinian  consuls  at  Miconi  talked  of  protesting  against 
my  operations  at  that  place,  but  neither  afforded  me  any  information 
as  to  the  system  of  piracy  carried  on  there.  The  fact  of  an  Austrian 
brig  robbed  off  their  island,  and  the  sails  openly  landed  in  the  store 
of  Mermalecha,  the  chief  pirate,  is  an  evidence  how  much  the  ser- 
vices on  this  island  are  worth. 

I  have  five  pirates  on  board,  and  am  collecting  evidence.  I  will 
proceed  from  this  to  Milo,  thence  to  my  cruising  ground,  should  no 
convoy  offer. 

I  am,  respectfully,  your  obedient  servant, 

L.  KEARNY. 

Captain  D.  Patterson,  U.  8.  N. 

Some  of  the  pirates  on  board  this  ship  are  recognized  by  the  crew  of 
the  Austrian  brig. 


No.  20, 

Ukitbd  States  Ship  Warren, 

Off  Andrasy  November  8,  1827. 

Sib  :  Agreeably  to  your  orders  of  the  7th  instant,  directing  me  to 
command  the  boat  expedition,  consisting  of  the  Forty  Thieves  and 
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Cleftis,*  I  have  to  report  that,  having  proceeded  as  far  as  the  north- 
west point  of  the  island  of  Tino,  we  discovered  two  caiques,  of  whose 
character  we  were  suspicious.  After  nearing  them  sufficiently  to  hail, 
and  ordering  them  to  heave  to,  which  they  refused,  I  directed  two 
muskets  to  be  fired  ahead  of  them,  which  in  a  few  minutes  they 
answered  in  a  similar  manner.  At  the  same  time  a  vessel  was  seen 
on  our  starboard  bow,  between  us  and  the  land ;  made  for  her^  when 
within  half  pistol  shot  she  fired  two  guns  with  ^rape  and  canister, 
and  kept  up  a  continual  discharge  oi  musketry  K)r  the  space  of  ten 
minutes.  During  this  time  about  thirty  boats  hove  in  sight,  (which 
our  pilot  supposed  to  be  her  convoy  ;)  these  were  running  within  hail 
of  us,  and  discharging  their  muskets  into  our  boat. 

When  we  were  on  the  point,  from  unavoidable  necessity  and  for  the 
preservation  of  our  lives,  of  boarding  this  vessel,  and  the  order  given 
to  tbat  effect,  a  parley  ensued,  but  the  commander  of  this  vessel, 
which  proved  to  oe  an  hermaphrodite  brig,  who  had  a  boat  astern, 
refused  to  send  on  board  of  us  to  ascertain  our  character,  or  permit 
one  of  our  boats  to  go  to  him.  In  this  situation,  and  fully  impressed 
with  the  idea  they  believed  us  to  be  pirates,  while  the  brig  was  wear- 
ing round  we  made  sail  and  with  the  help  of  our  sweeps  got  clear  of 
her,  not,  however,  without  being  chased  by  her,  and  a  continued  dis- 
charge of  musketry  kept  up  until  they  found  their  shot  fall  short. 
The  brig  then  tacked  and  stood  for  her  convoy. 

We  received  several  shot  in  our  sails  and  one  in  the  mainmast.  A 
spent  ball  struck  one  of  the  men,  and  the  pilot  had  a  ball  pass  through 
his  jacket. 

We  now  made  the  best  of  our  way  for  the  piratical  bay  in  the  island 
of  Andros,  which  we  examined.  We  here  surprised  and  took  five 
pirates  in  a  house  pointed  out  to  us  as  being  owned  by  the  leading 

{)iratical  character  of  the  place.  Two  or  three  of  the  men  escaped 
rom  this  house,  and  were  fired  upon  by  our  men  and  marines  without 
effect.  At  daylight  commenced  a  search  of  the  houses  in  the  town, 
by  permission  of  the  primate  ;  to6k  off  four  small  guns,  some  muskets, 
powder,  ball  and  some  ready-made  cartridges,  and  sails  from  the  house 
in  which  we  found  the  pirates.  From  the  beach,  one  large  boat 
pointed  out  as  piratical,  and  burnt  another  ;  made  search  for  a  pirat- 
ical boat  sunk  in  the  harbor  without  finding  her. 
Very  respectfully,  sir,  your  obedient  servant, 

WM.  L.  HUDSON. 
Lawrbncb  Kbarnt,  Esq.y 

Com'g  U.  S.  Ship  Warren. 

^Captorod  from  the  pirates. 
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No.   21. 

Translation  of  an  eoctrad  from  ^^  The  Spectateur  Oriental y"  Smyrna, 

November  7,  1827. 

^'  The  American  corvette,  which  is  at  this  moment  in  our  port,  has 
defended  the  interests  of  commerce  with  an  energy  deserving  the 
greatest  praise. 

"Having  been  apprised  that  part  of  the  goods  plundered  from  Amer- 
ican shipping  was  concealed  at  Miconi,  he  proceeded  to  that  island, 
sent  for  the  primate  and  eparch  on  hoard  his  ship,  and  not  being  able 
to  obtain  restitution  b^  fair  means,  he  opened  his  fire  upon  the  town, 
when  a  certain  quantity  of  the  plundered  articles  was  immediately 
sent  on  board.  Three  houses  suffered,  but  no  lives  were  lost.  From 
Miconi  the  Warren  made  sail  for  Argentera,  and  from  thence  to  Suda, 
constantly  in  pursuit  of  pirates  who  abound  in  those  seas. 

"The  commander,  learning  from  an  English  ship  that  fresh  spolia- 
tions had  been  committed  on  the  vessels — the  Cherub  and  the  Rob 
Roy — he  therefore  sailed  for  the  place  that  had  been  pointed  out  to 
him  as  that  where  the  plunder  had  taken  place.  Passing  close  to 
Milo  he  perceived  from  after  the  hermaphrodite  brig  that  had  cap- 
tured and  robbed  the  Cherub  at  Carabusa  on  her  arrival  in  the  archi- 
pelago, overtook  her,  and,  after  having  firmly  convinced  himself  of 
ner  identity,  burnt  her.  Two  days  afterwards  he  fell  in  with  an 
abandoned  Austrian  brig  at  sea ;  he  took  her  in  tow,  brought  her  into 
this  port,  and  had  the  pleasure  of  restoring  her  to  the  captain  and 
crew.  Among  the  property  taken  at  Miconi  were  many  sails  and 
much  cordage,  taken  from  the  same  vessel,  which  were  likewise  re- 
stored.    This  brig  (the  Silencio)  sailed  from  Smyrna. 

"The  indefatigable  commander  of  the  Warren  afterwards  took  the 
necessary  measures  for  the  return  of  the  Cherub  to  Smyrna,  which 
vessel  was  likewise  here,  after  having  been  plundered. 

"  He  sailed  again  and  captured  at  sea  a  large  piratical  mistico,  all 
the  crew  of  which  he  seized,  and  manned  her  from  his  own  ship  and 
sent  her  to  cruise  among  the  small  islands.  Off  Miconi  hie  captured 
another  piratical  vessel.  Amongst  the  prisoners  whom  he  has  on 
board  are  the  captain  and  crew  of  the  recaptured  Austrian  brig,  who 
recognized  several  of  the  villains  who  had  robbed  them  and  treated 
them  so  infamously  by  threatening  to  assassinate  them.  If  the  ca^ 
tains  of  ships-of-war  could  take  similar  energetic  measures,  that  evil 
would  soon  nave  disappeared,  whatever  may  be  said  of  it." 


No.  22. 

Translation  of  an  extract  from  the  same  paper y  of  December  8,  1827, 

"The  American   sloop-of-war  Warren,  Captain  Kearny,  arrived 
here  yesterday  from  a  cruise  in  the  archipelago  in  search  of  pirates 
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by  sea  and  land.    She  passed  up  with  two  boats  in  tow,  having  taken 
and  destroyed  many  others. 

*^It  appears  from  the  following  details  that  Captain  Kearny  has 
done  much  for  the  honor  of  his  flag  and  the  protection  of  American 
commerce  in  these  seas. 

** Having  sailed  from  Andros,  where  he  effected  a  landing,  he  suc- 
ceeded not  only  in  discovering  the  pirates  who  had  robbed  the  Cherub 
and  Rob  Roy,  but,  what  was  still  more  fortunate,  the  owner  of  the 
numerous  mistics  which  infest  the  adjacent  sea.  In  the  house  of  this 
pirate  were  found  fragments  of  the  instructions  and  other  papers  of 
the  Cherub,  also  many  other  articles  recognized  as  belonging  to  those 
vessels.  Not  having  been  able  to  'seize  the  culprit,  the  captain 
ordered  his  house  to  be  blown  up,  which  had  lately  been  built  on  the 
rocks  from  the  avails  of  a  long  course  of  piracy.  This  order  was  im- 
mediately executed.  The  search  made  oy  a  detachment  from  the 
Warren  for  the  chief  of  the  pirates  proved  fruitless,  but  positive 
information  was  obtained  of  his  routes,  and  that  he  might  probably 
be  found  at  Smyrna,  whither  he  usually  goes  in  person  to  dispose  of 
his  plunder;  and,  indeed,  he  was  here  a  few  days  before,  but  has  re- 
cently returned  to  Andros  to  resume  his  depredations. 

'^The  inhabitants  and  primates  of  Andros,  observing  the  manner 
in  which  the  Americans  punish  those  who  attack  their  flag  and  com- 
merce, have  formally  promised  Captain  Kearny  that  they  will  do 
their  utmost  to  prevent  the  molestation  of  American  vessels  in  the 
archipelago," 


No.  23. 

[Extract  from  a  Boston  paper.] 


*'  When  the  Cherub,  Captain  Rich,  left  Smyrna,  July  8,  piracies 
appeared  to  be  nearly  suppressed,  only  one  piratical  vessel  having 
been  detected  in  the  last  four  or  five  months,  which  was  a  Greek  brig 
of  about  200  tons,  and  10  guns,  which  had  been  taken  in  the  bay  of 
Salonica,  with  goods  of  almost  all  nations,  and  carried  into  Smyrna 
by  an  Austrian  vessel. 

'^  It  had  been  acknowledged  by  the  Greek  pirates  that  if  two  such 
vessels  as  the  United  States  ship  Warren,  Captain  Kearny,  were 
cruising  in  the  arches,  piracy  must  be  given  up^  for  at  night  she  was 
at  one  island  and  before  morning  at  another,  and  there  was  no  calcu- 
lating to  avoid  her." 


No.  24. 

We,  Francis  Werry,  his  Britannic  Majesty's  consul  in  this  city  of 

Smyrna,  do  hereby  certify  that  we  have  received  from Kearny, 

esq.,  captain,  commanding  the  United  States  corvette  Warren,  a 
tratta,  captured  by  Captain  Kearny  from  a  Greek  schooner,  and  which 
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said  tratta,  from  documents  duly  authenticated  and  in  our  possession, 
is  bona  fide  the  property  of  Panaotti  Confiatti,  an  Ionian  subject, 
under  the  protection  of  his  Britannic  Majesty,  and  will  be  delivered 
up  to  him  accordingly  ;  the  said  tratta  having  been  taken  from  the 
said  Panaotti  Confiatti  by  Greek  pirates,  on  the  20th  October  last 
past. 

Given  under  my  hand  and  seal  of  o£Sce  this  seventeenth  day  of 
[l.  s  1  December,  one  thousand  eight  hundred  and  twentv-seven. 

FRANCIS  WERRY,  CoMfd. 


No.  25. 

Report  of  the  cruise  of  the  United  States  ship  Warren,  under  com- 
mand of  L,  Kearny,  commenced  agreeably  to  orders  from  Captain 
Patterson. 

September  25.  Sailed  with  a  convoy  of  American  vessels  from 
Smyrna,  which  we  separated  from  on  the  28th,  200  miles  westward  of 
Cerigo. 

October  24.  Off  Carabusa  captured  a  piratical  boat  with  14  men 
and  one  boy.  Same  day  captured  a  brig  under  the  Greek  flag,  pierced 
for  10  guns,  bound  into  Carabusa.  From  4th  to  24th  cruising  from 
Cape  Matapan  to  Carabusa,  touching  at  Milo  for  convoy  occasionally. 

October  25.  Off  Milo  heai:d  of  the  robbery  of  the  American  brigs 
Rob  Roy  and  Cherub  ;  same  day  chased  a  piratical  10-gun  brig  be- 
longing to  Carabusa,  and  sunk  her  at  the  island  Argentera,  crew 
making  their  escape  into  the  mountains ;  cut  away  her  masts,  and, 
stripping  her  of  sails  and  rigging,  left  her  under  water. 

October  28.  At  Syra  found  the  Cherub,  and  took  possession  of  her. 
That  evening  the  United  States  ship  Lexington,  under  the  command 
of  Lieutenant  Breese  arrived,  (Captain  Booth  being  sick  at  Smyrna,) 
assumed  the  duties  pointed  out  in  the  instructions  of  Captain  Patter- 
son, addressed  to  Captain  Booth,  and  showed  me  by  Lieutenant  Breese. 
Proceeded  to  Miconi,  leaving  the  Cherub  in  possession  of  the  Lex- 
ington. 

October  29.  Between  Tino  and  Miconi  fell  in  with  the  Austrian 
brig  Silencio,  robbed  of  everything ;  towed  her  into  Syra,  and  left 
her  in  charge  of  the  Lexington. 

October  30  and  31. — Cruising  around  Miconi,  captured  a  large  tratta 
(a  piratical  boat)  capable  of  rowing  forty  oars. 

November  1. — Came  to  in  the  harbor  of  Miconi,  and  on  this  and  the 
succeeding  day  recovered  some  sails  and  property  taken  from  the 
Cherub,  and  two  cases  of  opium  taken  from  the  Rob  Roy ;  also  the 
sails  and  rigging  of  the  brig  Silencio,  before  mentioned.  Four  men 
were  brought  off  by  the  inhabitants  and  one  taken  by  us  in  the  moun- 
tains, accused  of  piracy.  Took  possession  of  a  boat  belonging  to  the 
pirates  living  in  this  town,  which  we  afterwards  burnt. 

November  7. — Returned  to  Syra  and  restored  the  plunder  belonging 
to  the  Cherub,  and  the  sails  and  rigging  belonging  to  the  Austrian 
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brig  Silencio.  The  Lexington  and  Cherub  sailed  for  Smyrna.  Same 
evening  got  under  way  and  sent  the  boats,  under  Lieutenant  Hudson , 
around  Andros.  Blew  up  a  piratical  house  at  the  end  of  the  bay, 
near  the  north  end  of  the  bay,  and  raised  a  large  twenty-oared  boat 
which  belonged  to  the  owner  of  the  house,  and  had  been  sunk  to  elude 
observation.  The  boat  has  since  been  recognized  by  the  pilot  of  the 
Rob  Boy  as  the  same  which  robbed  that  vessel. 

Until  November  14,  cruising  around  Jura  and  Andros  ;  the  people 
of  Andros  sent  off  a  boat  said  to  belong  to  pirates  ;  found  on  board  of 
her  a  twelve-pound  carronade,  and  some  tools  with  *'  B.  Cherub" 
marked  on  the  handles ;  this  boat  is  one  of  those  which  robbed  the 
Cherub. 

November  18. — Arrived  at  Milo,  and  on  the  27th  the  American  brig 
Sarah  and  Esther  arrived  from  Boston. 

November  30. — Got  under  way  with  the  Sarah  and  Esther,  and  six 
other  vessels  for  Smyrna. 

December  6. — Arrived  at  Smyrna. 

After  recovering  the  Cherub  and  executing  the  orders  of  Captain 
Patterson,  which  he  had  addressed  to  Captain  Booth,  relating  to  the 
property  at  Miconi,  I  should  have  returned  to  my  station  to  the  wind- 
ward, but  light  winds  from  that  quarter,  and  frequent  calms  prevail- 
ing from  the  28th  of  October  to  the  17th  of  November,  when  we 
arrived  at  Milo,  it  was  not  in  my  power  ;  and,  therefore,  availing 
myself  of  the  opportunity  of  this  detention,  I  continued  to  cruise  in 
that  neighborhood,  as  above  stated. 

All  the  officers  engaged  in  these  expeditions  have  conducted  them- 
selves with  great  zeal  and  prudence.  To  the  particular  good  conduct 
and  prudence  of  Lieutenant  Hudson^  charged  with  the  expedition  of 
boats  to  Andros,  it  is  owing  that  many  valuable  lives  were  saved  in 
an  attack  made  on  him  in  the  night  by  a  brig  with  a  convoy  of  twenty 
or  thirty  boats,  mistaking  him  for  a  pirate  and  opening  a  fire  upon 
him,  which,  from  the  piratical  appearance  of  his  boats,  no  explanation 
or  assurances  served  to  check  ;  he,  therefore,  after  receiving  a  number 
of  shot  through  his  sails  and  some  in  his  spars,  a  few  passing  through 
the  clothes  of  some  of  his  party,  pulled  off  and  effected  the  object  of 
his  expedition  at  Andros  without  losing  a  man. 

All  of  the  officers  and  men  have  been  very  zealous  and  indefatigable 
in  the  performance  of  their  duties,  and  from  unavoidable  exposure  and 
fatigue  many  have  been  sick.  Of  the  lieutenants,  only  one  was  on 
duty  for  some  part  of  the  time. 

The  brig  taken  off  Carabusa  was  released  on  the  16th  of  October, 
after  ascertaining  that  the  papers  she  sailed  under  were  from  a  mem^ 
her  of  the  Greek  government. 

The  boat  was  cut  adrift  at  sea  in  chase,  her  crew  released  at  Argen- 
tera  for  want  of  sufficient  evidence  to  authorize  a  trial. 

There  are  nine  Greek  prisoners,  under  charge  of  piracy,  now  on 
board;  they  were  taken  at  Miconi  and  Andros;  no  proof  having  yet 
been  obtained  of  either  of  them  being  engaged  in  the  robbery  of 
American  vessels. 

L.  KEARNY. 
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The  following  is  a  list  of  prizes  destroyed  or  now  in  oar  possession : 

1  ten-gun  brig,  sunk. 
1  tratta  of  sixteen  oars,  burnt. 

1  tratta  of  sixteen  oars,  recaptured  and  given  up  to  the  owners  at  Tino, 
1  tratta  of  sixteen  oars,  sunk. 
1  ten-oared  boat,  burnt. 
1  tratta  calculated  for  forty  oars. 
1  tratta  of  twenty  guns,  now  in  our  possession. 
Total  7. 


No.  26. 

The  undersigned  having  been  acquainted  with  Captain  Lawrence 
Kearny,  commanding  the  United  States  ship  Warren,  at  the  time  of 
his  station  in  the  Mediterranean  and  cruise  in  the  Levant,  in  the  years 
1827  and  1828,  when  piracies  were  committed  in  the  archipelago, 
cannot  refrain  from  paying  him  the  tribute  of  my  warmest  thanks  and 
acknowledgments  for  his  unremitted  and  eminent  services  in  protect- 
ing American  commerce  and  suppressing  piracies ;  and  without  his 
unremitting  zeal  and  exertions,  no  merchantman  would  have  put  to 
sea  without  the  greatest  peril,  and  commerce  would  have  been  seriously 
interrupted.  The  merit  of  this  oflBicer  has  been  honorably  recognized 
and  acknowledged  by  other  nations,  and  a  diminution  of  premiums  of 
insurance  on  property  bound  to  the  Levant  may  be  fairly  ascribed  to 
the  efficient  protection  afforded  by  him  and  his  flag  to  the  merchant- 
men of  this  country  and  others,  so  much  so  that  his  services  were 
complimented  by  European  papers — 

^'That  if  there  was  another  vessel  of  war  commanded  by  as  active 
a  captain  as  the  Warren's,  no  piracies  would  now  exist  in  the  Levant." 

In  testimony  of  which  I  subscribe  my  name. 

B.  ISSAVARDENS, 
Of  the  house  Issavardens,  Stith  dt  Co.^  of  Smyrna. 

New  York,  4th  day  January^  1834. 


No.  27. 

Eoetract  from  a  letter  dated  aJt  Smymay  October  5,  1829,  Jrom  David 
Ojffley,  Eaq.f  United  States  oonstd  at  that  place j  to  Lawrence  Kearny. 

*'  Whatever  may  be  said  at  Washington,  or  elsewhere,  I  know  not, 
but  at  Smyrna  and  the  archipelago,  it  is  said  you  did  more  to  pro- 
tect American  commerce,  and  to  punish  those  who  molested  it,  tnan 
all  others  put  together  ;  this  is  not  only  the  opinion  of  the  Americans, 
but  of  all  nations,  including  the  poor  Greeks  themselves/' 
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No.  28. 


Extract  from  another  letter  of  the  samcy  dated  Smyrna,  October  7, 1833. 

"Sm:  I  observe  your  intention  of  asking  of  government  compen- 
sation  for  the  pirate  vessels  destroyed  by  you  in  the  Archipelago.  It 
appears  to  me  it  would  have  been  better  to  have  done  so  immediately 
after  your  return  to  the  United  States,  or  at  least  as  soon  as  you  dis- 
covered, on  the  settlement  of  your  accounts,  that  your  expenses  on 
that  service  had  exceeded  your  pay. 

''Your  own  relation  of  the  pirate  vessels  and  boats  destroyed  by 
you,  I  am  persuaded  would  be  regarded  by  Congress  as  sufficient  evi- 
dence of  the  fact ;  the  log-book  of  your  ship,  and  the  testimony  of 
the  officers  who  sailed  with  you,  might  be  added.  If  necessary,  a 
declaration  from  all  the  merchants  resident  in  this  city,  would  be  easy 
to  obtain,  stating  the  services  you  rendered  to  our  commerce  and  that 
of  all  other  nations^  by  your  great  activity  in  protecting  them  from 
pirates,  and  destroying  the  vessels  and  boats  of  some  amongst  the 
most  daring  of  them.  The  pirates  themselves  have  frequently  declared 
that  if  there  was  one  other  corvette  that  would  pursue  them  as  actively 
as  you  did  in  the  Warren,  running  your  ship  into  places  where  it  was 
not  thought  possible  a  ship  could  enter,  that  they  should  no  longer 
be  able  to  pursue  their  plundering.  ♦♦♦*♦♦  That  the 
brig  you  sunk  at  Argentera  is  a  notorious  pirate,  is  publicly  known, 
and  notorious  to  all  Smyrna  as  well  as  to  your  pilots.  That  you  were 
entitled  to  salvage  on  the  brig  Cherub  and  her  cargo,  except  so  far  as 
commanding  a  ship-of-war  prevents  it,  has  ever  been  my  opinion. 

**The  breaking  up  by  you  of  the  piratical  establishment  at  Miconi 

was  one  amongst  the  many  important  services  rendered,  besides  the 

recovery  of  American  property  to  some  extent,  and  which  would  have 

been  much  greater  had  every  one,  like  you,  done  their  duty  with  zeal. 

**  Very  sincerely,  my  dear  sir,  your  friend, 

**  DAVID  OFFLEY." 


No.  29. 

Treasury  Dbpartmbni, 
Fourth  Auditor's  Office,  October  12,  1830. 

Sir  :  By  the  pay  roll  of  the  Qnited  States  sloop  Warren,  it  appears 
that  you  were  paid  |75  per  month  and  six  rations  per  day  from  2d  of 
December,  1826,  to  3d  April,  1829. 

By  law  you  were  entitled  to  but  |60  per  month  and  five  rations  per 
day. 

The  difference,  amounting  to  $633,  has  been  charged  to  you  on  the 
books  of  this  office. 

Very  respectfully,  your  obedient  servant, 

AMOS  KENDALL. 
Lawrence  Kearny, 

M.  Com.  U.  S.  Navy,  New  York. 
Mis.  Doc.  207 3 
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No.  30, 


WASHnraxoN,  January  27,  1858. 

Dbab  Sir  :  It  has  given  me  much  pleasure  to  have  met  you  here, 
after  so  mauj  years  have  passed,  ana  to  have  it  in  my  power  to  state 
that  I  entirely  coincide  with  Mr.  B.  Issavardeu's  statement  (whose 
signature  I  recognize)  of  your  eminent  services  in  the  Grecian  Archi- 
pelago, when  that  sea  was  swarming  with  pirates.  Your  energetic 
conduct  and  unwearied  exertions  had  an  immense  effect  in  checking 
piracy,  and  in  a  great  measure  suppressing  it. 

I  will  merely  add  that,  by  your  exertions  in  protecting  our  flag, 
you  in  one  instance  brought  back  from  the  pirates  at  Miconi  nearly 
$10,000  value  in  opium  plundered  from  the  American  brig  Rob  Roy, 
which  you  delivered  to  me,  the  agent  of  the  American  owners. 
I  remain,  most  truly^  your  ooedient  servant, 

J.  LANQDON. 

Com.  Kbaent,  Washington. 


No.  31. 

LETTERS  AND  DOCUMENTS  RELATIVE  TO  SBRVICB3  WHILE  IN  THE  COMICAND  OF 

BAST  INDIA  SQUADRON. 

Extracts  from  the  original  instructions  of  the  Navy  Department^  dated 

November  3,  1840. 

"  Sir  :  Having  completed  your  provisions  and  stores  at  Rio  de 
Janeiro,  you  may,  if  convenient,  stop  at  the  Cape  of  Gk)od  Hope  for 
refreshments  ;  and  then,  should  the  prevailing  monsoon  be  favorable 
for  reaching  the  China  seas  by  the  western  straits,  you  will  touch  at 
some  of  the  ports  on  the  west  coast  of  Sumatra,  causing  it  to  be  dis- 
tinctly understood  by  the  rajahs  and  others,  that  your  visit  is  for  the 
express  purpose  of  punishing  any  aggressions  or  outrages  that  may 
have  been  committed  on  the  persons  or  property  of  American  citizens, 
and  that  the  visit  will  be  repeated  annually  by  other  vessels  of  the 
United  States.     *  *  .         *.  *  *  *  * 

<<  You  will  take  all  occasions  to  impress  upon  the  Chinese  and  their 
authorities  that  one  ^reat  object  of  your  visit  is  to  prevent  and  punish 
the  smuggling  of  opium  into  China,  either  by  Americans  or  by  other 
nations,  under  cover  of  the  American  flag,  should  it  be  attempted. 

'<  Should  a  peace  have  been  concluded  between  Great  Britain  and 
China  previous  to  your  arrival  at  your  destination,  or  at  any  subse* 
quent  period,  which  will  admit  of  your  absence  without  detriment  to 
the  public  interests  committed  to  your  charge,  and  time  will  permit 
your  doing  so  without  lengthening  your  cruise  beyond  the  allotted 
period,  you  will  visit  such  portion  of  the  coasts  of  New  Zealand  and 
Sfew  Holland,  as  are  most  frequented  by  our  whale  ships,  for  the  pur- 
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pose  of  giving  every  lawful  protection  they  may  reqaire.  At  the 
same  time  you  will  ascertain  whether  they  are,  or  have  been,  or  are 
likely  to  be  subjected  to  any  injuries  or  insults  from  any  nations  or 
authorities  from  whom  we  have  a  right  to  seek  redress  for  the  past 
and  security  for  the  future. 

The  leading  objects  of  your  proposed  cruise  are : 

First,  to  protect  the  interests  of  the  United  States  and  their  citizens 
on  the  coast  of  China,  most  especially  during  the  existence  of  the  war 
of  that  country  with  Great  Britain. 

The  second  is  the  protection  of  the  same  interests  as  connected  with 
the  whale  fisheries  on  the  coasts  of  New  Zealand,  New  Holland,  and 
other  places  lying  near  the  track  of  the  squadron  on  its  passage  out 
and  home. 

And^  lastly,  the  protection  of  our  trade  on  the  coast  of  Sumatra, 
and  at  such  other  places  as  you  may  visit  during  your  cruise.    *     * 

In  the  course  of  the  long  and  varied  cruise  on  which  you  are  about 
to  proceed,  you  will  no  doubt  occasionally  be  placed  in  situations  and 
circumstances  which  cannot  be  foreseen,  ana,  therefore,  cannot  be 
provided  for  by  special  instructions.  In  all  such  cases,  the  depart- 
ment feels  assured  that  it  may  confidently  rely  on  your  bravery, 
firmness,  judgment  and  skill,  and  that  the  honor  and  interests  of  the 
United  States  may  be  safely  entrusted  to  your  care. 

The  leading  policy  of  your  government  is  peace  with  all  nations,  so 
long  as  it  can  be  preserved  without  the  sacrince  of  the  national  honor, 
and  by  this  you  will  regulate  your  conduct  towards  others.     *     * 

Wishing  you  a  prosperous  cruise  and  a  happy  return,  I  am,  sir, 
very  respectfully,  your  obedient  servant, 

J.  K.  PAULDING. 

Commodore  Lawrence  Kbarnt, 

Commanding  United  Slates  Squadron^ 

Destined  to  China  Seaa. 


No.  32. 

Canton,  May  4, 1842. 
Sir  :  An  imperial  officer  of  rank — an  admiral — being  desirous  of 

Saying  you  and  your  ship  a  visit,  solicits  from  me  this  letter  of  intro- 
uction  to  your  good  self,  supposing  it  may  be  useful  in  case  of  any 
mistake  or  misapprehension  of  the  nature  or  object  of  his  visit. 
I  am,  sir,  your  obedient  servant, 

W,  DELANO,  Jr. 
Commodore  L.  Eearnt, 

United  States  Ship  Constellation,  Whampoa. 


No.  33. 
To  His  Excellency  the  Governor  of  Canton,  (fee,  Ac. : 

Kearny,  commodore  of  the  United  States  squadron  in  the  East 
Indies,  has  been  officially  informed  by  King,  an  American  commer- 
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cial  agent,  that  a  mob  of  Chinese  on  the  7th  December  last  attacked 
and  burnt  the  dwellinff  of  Heard,  an  American  citizen,  and  plundered 
a  large  amount  of  dollars.  That  on  the  16th  ultimo  a  statement  of 
losses,  duly  authenticated,  was  presented,  with  a  respectful  address  to 
your  excellency  for  reparation,  to  which  no  reply  direct  from  your  ex- 
cellency or  satisfactory  explanation  has  been  received  by  said  commer- 
cial agent. 

Ttie  commodore,  as  in  duty  bound,  must  aid  the  consuls  of  his 
country  abroad  in  all  lawiul  assistance,  and  he  therefore  submits  to 
your  excellency  that,  though  a  consul  is  supposed  to  be  clothed  with 
authority  for  commercial  purposes  only,  that  in  his  official  character 
as  a  public  agent  of  his  country  he  has  a  right  to  interpose  claims, 
and  is  entitled  to  that  respect  and  courtesy  which  your  excellency  has 
80  kindly  extended  to  the  commodore  himself.  He,  therefore,  prays 
your  excellency  to  cause  communication  to  pass  through  some  more 
direct  channel^  as  is  the  case,  he  understands,  with  regard  to  the 
English,  and  not  by  means  of  the  Hong  merchants. 

The  commodore  desires  to  avoid  the  appearance  of  interfering  with 
any  fixed  usages  or  customs  of  the  provincial  government,  but  requests 
to  explain,  that  your  excellency,  considering  the  case  before  you,  and 
acting  upon  the  suggestion,  would  at  once  establish  confidence  and 
contentment  in  American  citizens  so  long  as  the  consular  flag  of  their 
country  is  displayed  in  China,  and  the  commodore  will  then  be  satis- 
fied and  contented.  And  in  behalf  of  the  United  States  and  their 
ci  izens,  he  respectfully  protests  against  every  act  of  the  Hong  mer- 
chants, or  others  in  communicating  with  the  American  consulate, 
unless  by  authority  of  your  excellency,  where  questions  arise  under 
the  interposition  of  that  office. 

This  is  the  commodore's  address,  with  regards,  &o. 

Dated  on  board  the  United  States  ship  Constellation,  Canton  river, 
February  7,  1843,  


No.  34. 

United  States  Ship  Constellation, 
Whampoa,  Canton  Biver,  February  25,  1843, 

Sir  :  I  have  the  honor  to  inform  you  that  the  claims  of  Messrs, 
Heard  &  Co.,  for  losses  sustained  by  them,  referred  to  in  my  letter 
No.  38,  are  still  before  the  authorities  and  unsettled.  I  have,  how- 
ever, just  been  informed  that  the  amount,  which  is  $253,430  50,  will 
be  paid. 

The  circumstances  of  the  mob  in  December  were  such  that  I  con- 
sidered it  doubtful  whether  the  foreigners  in  Canton  can  be  safe  for 
some  time  to  come.  The  conclusion  of  the  war  has  not  afforded  this 
hope.  The  burning  of  the  factories  is  an  evidence  of  the  state  of 
feeling  on  the  part  of  the  Chinese  claiming  the  title  of  '^  patriotics." 
They  have  threatened  to  burn  the  rest  of  the  factories,  particularly 
those  where  the  English  dwell.  The  feeling  here  is  certainly  not 
good  towards  foreigners,  and,  as  before  stated,  other  troubles  may  be 
expected  before  long. 
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The  American  interests  are  no  less  in  jeopardy  than  others  from 
these  circumstances.  Although  it  is  not  designed  to  molest  the  Amer- 
ican houses,  their  close  proximity  to  the  English  makes  the  danger 
anavoidable  when  fire  takes  place. 

A  threat  is  out  of  burning  a  Hong  where  an  English  merchant 
resides,  and  another  Hong  where  the  English  are  making  out  the  d^ 
tails  of  a  commercial  treaty.  The  American  ladies  have  left  Canton 
in  consequence. 

It  is  reported  that  the  Emperor  approves  the  course  pursued  by  his 
**  patriotic"  subjects  in  Canton  in  burning  the  factories ;  but  this  is 
doubtful,  and  if  so,  it  must  be  from  false  representations  made  to  him, 
which  is  no  uncommon  thing  with  the  Chinese. 

In  reference  to  this  state  of  things,  I  need  not  say  that  the  presence 
of  this  ship  at  Whampoa  is  regarded  as  important  at  this  time,  and 
has  no  doubt  produced  the  favorable  prospect,  of  which  I  am  informed, 
of  getting  reparation  for  past  losses,  and  may  be  a  check  upon  designs 
at  this  time  to  commit  similar  outrages. 

It  is  hoped  that  when  the  treaty  shall  have  been  duly  ratified,  and 
the  new  regulations  for  trade  are  established,  that  some  measures  will 
then  be  taken  to  guard  against  these  constant  causes  of  alarm.  The 
British  cannot  hope  to  resume  business  as  heretofore  with  any  degree 
of  safety  in  China  until  this  is  effected. 

I  have  considered  it  my  duty  to  apprise  you  of  these  matters,  as  an 
additional  reason  for  my  long  stay  in  China ;  other  reasons  have  been 
already  communicated  in  my  despatch  No.  34. 

The  bearer  of  despatches  from  England,  with  the  treaty  ratified  by 
the  British  sovereign,  is  expected  here  on  the  10th  proximo. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

L.  KEARNY. 

Hon.  Secbbtary  of  the  Navy,  fVaahington. 


No.  35. 
To  his  excellency  the  Governor  of  Canton^  cfec,  cfec,  dec. : 

The  undersigned,  commodore  commanding  the  United  States  squad- 
ron in  the  East  Indies,  has  the  honor  of  making  this  address  on  the 
occasion  of  his  visit  to  Whampoa.  With  regard  to  the  outrage  and 
burning  of  the  factories,  and  robbery  of  American  citizens  by  the  mob 
in  December  last,  your  excellency  has  been  fully  informed,  and  it  is 
known  to  the  commodore  that  your  excellency  has  ordered  payment 
to  be  made  for  remunerating  the  Americans  for  their  losses  on  the 
occasion  referred  to. 

He  regrets,  at  this  late  period,  to  find  his  countrymen  are  not  satis* 
fied  ;  that  an  alleged  inability  on  the  part  of  the  Hong  merchants  to 
coUect  the  amount  due  is  the  cause  of  the  delay  ;  and  the  commodore 
prays  to  bring  this  matter  to  the  notice  of  your  excellency  as  three 
months  have  already  passed  by,  and  four  more  months'  delay  required. 
The  claimants  state  that  the  Hong  merchants  wish  to  settle  with  them 
by  a  bond  payable  four  months  hence  ;  but  this  arrangement  is  not 
acceptable  to  them,  and  they  decline  those  ieim&. 
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I,  the  commodore  will  not  andertake  to  determine  what  shall  he 
done  in  such  a  case,  but  leave  it  to  your  excellency  to  do  what  is  right 
and  just,  that  strict  compliance  should  be  observed  in  fulfilling  the 
edict  which  your  excellency  issued  on  the  occasion  in  reply  to  the  re- 
spectful address  made  by  Edward  King,  esq.,  United  States  commer- 
cial agent,  on  the  16th  January  last. 

The  undersigned  has  the  honor  to  be,  very  respectfully,  your  ex- 
cellency's most  obedient  servant, 

LAWRENCE  KEARNY, 

Dated  on  board  the  United  States  ship  Constellation,  Canton  river, 
March,  1843. 


No.  36. 

JExtracta  from  a  letter  to  the  Secretary  of  the  Navy,  dated  at  Macao  j 

April  21,  1843. 

"  I  refer  you  particularly  to  my  correspondence  with  the  vice-consul 
for  information  on  the  subject  of  smuggling  opium  on  the  coast  of 
China,  which  I  am  specially  directed  ^  to  prevent  and  punish  should 
it  be  done  by  our  citizens,  or  attempted  by  others  under  the  American 
flag.'  The  facilities  for  transferring  vessels  and  obtaining  British 
licenses  or  passports  to  carry  on  the  trade,  will  be  an  obstacle  to  the 
prosecution  of  the  first  object  of  my  cruise.  The  department  may  also 
see  that  whatever  its  views  may  be  in  regard  to  that  traffic,  that  the 
time  has  arrived  when  no  measures  can  be  carried  out  by  which  an 
end  will  be  put  to  the  trade.  The  Chinese  being  silent  upon  the  sub- 
ject, although  there  is  an  open  display  of  the  business  in  their  harbors, 
and  the  British  managing  ^  to  get  the  trade  legalized,'  as  expressed 
by  Sir  Henry  Pottinger  to  be  his  *  hopes,'  would  seem  to  have  had 
the  influence  that  might  be  expected  from  the  known  profits  to  be 
derived.  I  am  sorry  to  say  my  own  countrymen  in  some  instances  are 
now  engaged  in  it. 

*'  I  beg  to  call  your  attention  to  the  vice-consul's  statement  on  this 
subject  on  another  account.  You  will  perceive  that  the  American 
crews  are  turned  out  of  these  clipper  schooners  on  their  arrival  here 
from  the  United  States.  Some  of  them  are  thrown  upon  the  consulate, 
and  some  I  have  been  obliged  to  receive  on  board  the  ship  Destitute. 
I  am  not  aware  that  it  has  been  done  in  an  illegal  manner,  for  I  do 
not  know  what  agreements  were  entered  into  before  sailing.  It  may  be 
that  I  have  placed  too  much  reliance  in  the  importance  of  the  China 
trade  or  the  discretionary  part  of  my  orders  ;  but  I  am  now  less  dis- 
posed than  ever  to  start  with  the  state  of  our  trade  as  the  department 
will  observe  it  now  situated :  first,  the  opening  of  the  northern  ports 
to  British  commerce  by  command  of  the  Emperor,  while  the  best 
friends  of  China  are  not  so  provided  for ;  and  again,  the  American 
opium  mania  having  suddenly  exhibited  itself.        *        *        *        * 

'*  I  will  return,  visiting  the  northern  ports  now  to  be  thrown  open  to 
British  trade  by  the  commands  of  the  Emperor,  and  by  show  of  some 
force  of  the  United  States  in  those  ports,  call  attention  to  our  flag." 
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No.  37. 

29xH  CONGRESS— FIRST  SESSION— SENATE. 
MESSAGE 

OP   TBB 

PRESIDENT  OF  THE  UNITED  STATES, 


nr  AVtWBB  TO 


A  resolution  of  the  Senate  of  Febrtiary  25,  1846,  in  r^erence  to 
correspondence  between  the  commander  of  the  East  India  sqiuidi 
and  foreign  powers,  dtc. 


the 
\ron 


Fbbruabt  17, 1846^— Read  and  ordered  to  be  printed,  and  that  1,000  additional  copies  bo 
printed  for  the  uie  of  the  Senate. 


To  the  Senate  of  the  United  States  : 

I  herewith  transmit  a  report  from  the  Secretary  of  the  Navy,  com- 
municating the  corresponnence  called  for  by  the  resolution  of  the 
Senate  of  the  25th  February,  1845,  *'  between  the  commander  of  the 
East  India  squadron  and  foreign  powers,  or  United  States  agents 
abroad,  during  the  years  1842  and  1843^  relating  to  trade  and  the 
other  interests  of  this  government." 


WiiSHiNGTON,  February  16,  1846. 


JAMES  K,  POLK. 


Navy  Dbpabtment, 

February  14,  1846. 

Sir  :  In  compliance  with  your  direction,  I  have  the  honor  to  enclose 
copies  of  '*  all  the  correspondence  between. the  commander  of  the  East 
India  squadron  and  foreign  powers^  or  United  States  agents  abroad, 
during  the  years  1842  and  1843,  relating  to  trade  and  the  other  in- 
terests of  this  government,"  as  called  for  by  resolution  of  the  Senate 
of  the  United  States^  bearing  date  of  25th  of  February,  1845,  together 
with  a  schedule  of  said  correspondence. 

I  have  the  honor  to  be,  verv  respectfully,  your  obedient  servant, 

GEORGE  BANCROFT. 

The  President. 
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Memorandum  of  papers,  svhmitted  under  the  following  resdution,  and 
in  conformity  tvith  a  schedule  furnish^  to  the  Navy  Department  by 
Commodore  Kearny  : 

In  Senate  of  the  United  States, 

February  25,  1845.  | 

Besdvedy  That  the  President  of  the  United  States  be  requested  (if  \ 

lot  imcompatible  with  the  public  interests)  to  furnish  the  Senate  with 
jopies  of  all  the  correspondence  between  the  commander  of  the  East 
[ndia  squadron  and  foreign  powers,  or  United  States  agents  abroad, 
luring  the  years  1842  and  1843,  relating  to  trade  and  the  other 
nterests  of  this  government. 

Attest :  ASBUE Y  DICKINS,  Secretary. 

No.  15. — (Singapore  roads) — Kearny  to  Secretary,  January  25, 1842.  ^^ 

[ESncloeed  in  above.] 

Kearny  to  King  Selim,  September  2,  1841. 

King  Selim  to  r resident  United  States,  September,  1841. 

Kearny  to  Bajah  of  Qualla  and  others,  October  4,  1841. 
No.  19. — Kearny  to  Secretary  of  Navy,  April  8,  1842. 

Published  noticed  to  vice-consul,  March  31,  1842. 

Kearny  to  Vice-consul  Delano,  April  25, 1842. 

Governor  Ke  to  Hong  merchants,  April  15,  1842. 
[nNo.  26.— Kearny  to  Reynolds,  April  27,  1842. 

Kearny  to  Ke,  April  27, 1842. 

Ke  to  Kearny,  April  29,  1842. 

Ke  to  Vice-consul  Delano,  May  6, 1842. 

Ke  to  Kearny,  May  16,  1842. 

Kearny  to  Ke,  June  4,  1842. 
No.  21. — Kearny  to  Secretary  of  Navy,  May  11,  1842. 
No.  23.— Kearny  to  Secretary  of  Navy,  May  19,  1842. 

Kearny  to  Vice-consul  Delano,  June  23,  1842. 

Delano  to  Olyphant  &  Co.,  June  8,  1842.  5-: 

Olyphant  &  Co.  to  Delano,  June  8,  1842. 
InNo.  30.— Delano  to  Kearny,  August  19,  1842. 

Delano  to  Governor  Ke,  August  13, 1842.  ]  v 

Delano  to  Governor  Ke,  August  19,  1842.  '  4 

No.  32.— Kearny  to  Secretary  of  Navy,  September  23,  1842.  ^ 

[nNo.  34.— Kearny  to  Governor  Ke,  October  8,  1842.  ] 

Ke  to  Kearny,  October  15,  1842. 

Kearny  to  Snow,  October  19,  1842. 

Snow  to  Kearny,  October  20, 1842. 
No.  36. — Kearny  to  Secretary  of  Navy,  November  15, 1842. 

Heard  &  Co.  to  E.  King,  January  5,  1843. 

King  to  Kearny,  January  5,  1843. 

Kearny  to  Heard  &  Co.,  January  9,  1843. 

Kearny  to  King,  January  9,  1843. 

Heard  &  Co.  to  Kearny,  January  5,  1843. 
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Sturgis  to  Kearny,  January  7,  1843. 

Kearny  to  Consul  Sturgis,  January  14,  1843. 

Sturgis  to  Kearny,  January  15,  1843. 

King  to  Kearny,  January  25,  1843. 

King  to  Ke,  January  16,  1843. 
No.  38. — Kearny  to  Secretary  of  the  Navy,  January  16,  1843. 

Edict  of  Quang-chow  to  the  Hongs,  February  3,  1843. 

Kearny's  despatch  to  Ke,  (translated,)  March  15,  1843. 

Ke's  reply  to  Kearny,  March  17,  1843. 

Kearny  to  Ke,  April  13,  1843. 

Ke  to  Kearny,  April  16,  1843. 

Kearny  to  Sturgis,  (asking  list  of  vessels,)  April  19,  1843. 

Sturgis  to  Kearny,  (giving  the  same,)  April  20,  1843. 

Notice  to  American  merchants  and  others.  May  18,  1843. 

Kearny  to  Sturgis,  April  21,  1843. 
No.  46. — Kearny  to  Secretary  of  the  Navy,  May  19,  1843. 

Kearny  to  Sturgis,  May  21,  1843. 

Hooper  to  Kearny,  July  7,  1843. 

Kearny  to  Hooper,  July  10,  1843. 

Hooper  to  Kearny,  July  11,  1843. 

Kearny  to  Lord  Paulet,  July  11,  1843, 

Paulet  to  Kearny,  July  17,  1843. 

Kearny's  protest,  July  11,  1843. 

Hooper  to  Kearny,  July  14,  1843. 

Kearny  to  Ke  Kuanoa,  July  14,  1843. 

Ke  Kuanoa  to  Kearny,  July  15,  1843. 

Kamehameha  III  to  Kearny,  July  19,  1843. 

Merchants  of  Oahu  to  Kearny,  July  18,  1843. 

Kearny  to  merchants,  July  20,  1843. 

Hooper  to  Kearny,  July  19,  1843. 

Kearny  to  Hooper,  July  20,  1843, 


No.  15.]  United  States  Ship  (Constellation, 

Singapore  Roads ^  January  25,  1842. 

Sir  :  I  have  the  honor  to  acquaint  you  with  the  principal  events 
which  have  transpired  in  the  operations  of  this  squadron  since  its 
departure  from  the  Cape  of  Good  Hope,  and  herewith  enclose  copies 
of  such  correspondence  as  I  have  had  occasion  to  hold,  agreeably  to 
your  instructions. 

Whilst  at  the  cape  I  received  intelligence  of  an  American  vessel, 
called  the  North  Star,  said  to  have  been  lost  at  the  Comoro  islands, 
and  that  the  crew  had  reached  Majombo,  in  Madagascar.  I  attempted 
to  touch  at  the  port  indicated,  but  was  prevented  by  adverse  winds, 
calms,  and  currents. 

After  my  arrival  at  the  Comoro  islands,  on  the  26th  August  last, 
information  reached  me  of  a  large  ship  being  stranded  at  Mayotta, 
one  of  that^group.  It  was  said  the  North  Star  was  also  lost  at  the 
same  island.     Hoping,  therefore,  to  hear  something  of  the  facts,  as 
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well  as  to  render  asBistance  to  the  unfortunate  persons  of  the  above 
mentioned  vessels^  the  Boston  was  despatched,  and  soon  returned 
with  the  gratifying  intelligence  that  the  officers,  passengers  and  crew 
had  been  saved  and  conveyed  away  in  safety  previous  to  her  arrival. 
She  proved  to  be  an  English  vessel ;  but  nothing  could  be  ascertained 
there  about  the  North  Star. 

Commander  Long  represents  the  natives  of  that  island  of  bad 
character ;  and  the  visit  of  his  ship,  and  the  course  he  pursued  in 
his  intercourse,  it  is  hoped,  will  be  a  check  upon  these  people  in  case 
of  any  vessels  under  our  flag  visiting  it  or  falling  into  their  hands 
through  misfortune. 

As  these  islands  have  never  been  visited  before  by  our  ships  of  war, 
our  visit  will  not  be  without  advantage. 

Proceeding  from  this  group  to  the  west  coast  of  Sumatra,  nothing 
of  consequence  occurred.  On  arriving  off  Quallah  Battoo,  on  the  2d 
of  October,  I  communicated  to  the  several  rajahs  on  the  coast,  person- 
ally, the  object  of  my  visit,  and  herewith  enclose  the  purport  of  my 
communications ;  and  I  am  happy  to  report  favorably  of  the  late 
conduct  of  the  natives,  who  have  been  awed,  perhaps,  by  the  severe 
chastisement  they  received  on  former  occasions,  but  not  by  any  influ- 
ence of  the  rajahs  themselves,  who  have  lost  nearly  all  their  power, 
from  poverty  alone. 

No  new  act  of  aggression  that  I  could  hear  of  has  been  committed 
by  the  Sumatra  people ;  but  I  am  sorry  to  say  that,  on  the  part  of 
our  own  trading  countrymen,  it  is  believed  that  they  and  oihere  alike 
engaged  in  the  pepper  trade  are  in  the  habit  of  committing  frequent 
frauds  that  may  vie  with  those  of  the  most  crafty  and  unprincipled 
islanders  in  these  seas,  and  so  long  as  the  practice  is  continued  of 
using  false  weights,  and  thus  setting  examples  to  the  ignorant,  coun- 
teracting measures  will  be  pursued  by  them  when  it  is  ascertained 
tained  they  have  been  wronged. 

The  use  of  quicksilver  in  the  hollow  beams  of  their  scales,  and 
clandestinely  going  by  night  to  the  shore,  and  filling  up  hollow 
weights  with  lead  or  shot,  are  some  of  the  arts  used. 

This  may  be  no  part  of  my  official  duty  to  impart,  but  the  evidence 
of  the  facts  is  to  be  found  in  the  words  of  the  parties  themselves, 
uttered  to  the  consul  for  the  United  States  at  Singapore. 

The  Dutch  are  advancing  their  possessions,  warring  with  the 
natives,  and  no  doubt  aim  at  getting  not  only  the  control  of  the 
pepper  trade,  but  of  the  whole  island  itself. 

The  French,  also,  are  equally  ambitious  in  respect  to  Madagascar. 
They  have  alreadv  availed  themselves  of  an  island,  with  a  fine  harbor, 
known  as  ^^  Nos-Beh/*  near  the  northeast  end  of  Madagascar,  and 
building  forts  and  doing  other  matters,  under  the  pretence  of  aiding 
in  a  revolution  existing  there ;  and  the  same  may  be  said  with  regard 
to  Mayotta,  where  they  intend  to  establish  themselves,  if  they  can. 

Having  completed  my  services  on  the  west  coast  of  Sumatra,  I  sailed 
for  Singapore  on  the  9th  of  October,  touching,  on  my  way,  at  Pinang 
for  a  pilot ;  but  owing  to  light  and  adverse  winds  I  did  not  reach  this 
place  until  the  4th  of  November,  where  I  have  remained,  to  ascertain 
what  I  could  learn,  by  the  overland  mail,  of  our  political  relations 
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with  England,  which  were  so  much  disturbed,  according  to  the  reports 
received. 

Hoping  soon  to  receive  the  desired  information,  before  referred  to, 
and  to  proceed  accordingly,  I  have  the  honor  to  be,  very  respectfully, 
your  obedient  servant, 

LAWRENCE  KEARNY, 
Commanding  Untied  States  East  India  Sqiuidron. 
The  Hon.  the  Sbcrbiary  of  the  Navt. 


On  BOARD  THB  U.  8  Ship  Constellation, 

Off^  Johanna^  September  2,  1841. 

The  commander-in-chief  of  the  United  States  squadron  at  anchor 
off  Johanna  avails  himself  of  this  occasion  to  express  his  satisfaction 
for  the  hospitality  and  friendly  disposition  his  majesty  has  manifested ; 
and,  also,  for  the  kind  treatment  which,  it  is  equally  gratifying  to 
know,  his  majesty  has  been  pleased  to  show  to  his  fellow  citizens  who 
have  before  visited  the  island  of  Johanna. 

These  acts  towards  Americans,  of  which  the  commander-in-chief 
has  been  made  sensible,  will  impress  the  President  of  the  United 
States  with  the  same  favorable  feelings  towards  his  majesty,  and  it 
will  be  the  pleasing  duty  of  the  undersigned  to  communicate  the  same 
to  his  government. 

The  commander-in-chief  wishes  to  impress  upon  the  mind  of  his 
majesty  that  the  United  States  are  friendly  to  all  nations  ;  and,  being 
at  peace  with  them  all,  and  allied  to  none,  the  government  does  not 
permit  its  officers  to  interfere  in  foreign  wars,  or,  by  furnishing  arms 
or  munitions  of  war,  to  strengthen  the  military  power  of  one  party  to 
the  injury  of  the  other.  And  the  undersigned  hopes  his  majssty  will 
believe  that  this  principle,  so  just  in  itself,  will  explain  why  arms 
and  munitions  of  war  are  withheld. 

With  these  views,  the  undersigned  returns  his  acknowledgments,  in 
the  name  of  the  government  of  the  United  States,  for  the  hospitality 
his  countrymen  have  received  at  the  hands  of  his  majesty  and  his  chief 
officers  ;  and  he  now  offers  his  best  wishes  for  his  majesty's  health, 
prosperity,  and  long  life,  and  a  peaceful  reign  of  his  people — and  bids 
him  adieu. 

LAWRENCE  KEARNY, 
Commanding  TJ.  S,  East  India  Squadron. 

His  Majesty  Kino  Sblim,  of  Johanna. 


Masahodo,  Island  of  Johanna, 

September  J  1841. 

Sir  :  I  am  very  desirous  to  be  good  friends  with  you,  because  I  have 
been,  and  always  wish  to  be,  useful  to  you  and  your  nation. 

I  do  all  in  my  power  to  aid  your  citizens  who  visit  my  harbors  for 
health  or  refreshments,  and  Johanna  itself,  I  wish  you  to  think,  does 
not  belong  to  myself  only,  but  also  to  you  and  your  citizens. 


J 
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I  have  had  a  long,  nojust  war  with  my  uncle,  which  war  has  injured 
my  people  very  much,  and  during  that  time  I  lost  the  greatest  part  of 
my  munitions  of  war ;  and  hope  that,  having  heen  always  useful  to 
your  citizens,  you  will  have  the  nobility  and  generosity  of  heart  to 
assist  me  in  my  present  unfortunate  condition  by  the  aid  of  some 
powder,  muskets,  and  lead,  that  I  may  continue  to  shield  my  people, 
who  alone  look  to  me  for  protection. 

Wishing  for  yourself  and  your  country  all  happiness,  and  that  you 
may  long  continue  in  peace  and  prosperity  with  all  the  world,  I  remain 
your  faithful  friend. 

[Signed,  in  native  characters,  by  King  Selim.J 

His  Excellency  the  Prbsidrnt  of  the  United  States  of  North  America. 


U.  8.  Frigate  CoNsnTUTioN,  off  Quallah  Battoo, 

Octob^  4,  1841. 
The  undersigned  has  visited  the  west  coast  of  Sumatra  in  order  to 
ascertain  if  any  piracies,  or  other  aggressions  on  American  vessels  or 
their  crews,  have  been  committed  by  the  rajahs  or  their  people;  and 
he  has  come  to  punish  such  as  may  have  done  so,  or  otherwise  violated 
the  just  rights  of  American  citizens  trading  with  this  coast. 

He  begs  to  assure  the  rajah  that  the  American  government  will 
continue  to  send  more  ships  of  war  for  this  same  purpose  ;  therefore 
the  peace  or  troubles  of  himself  and  people  must  depend  upon  their 
own  conduct,  and  a  faithful  compliance  with  engagements  already 
entered  into;  which  done,  will  always  preserve  both  peace  and  friend- 
ship, and  thereby  increase  the  advantages  of  the  trade  so  long  existing 
between  American  citizens  and  your  own  town  and  neighborhood. 

LAWRENCE  KEARNY, 
Commanding  U,  8.  Naval  Force  in  the  Indian  Seas. 

To  ChooitDOO-coh,  Bajah  o/QuaUah  Battoo ^ 
Dattoo  Mod  ah,  Bajah  of  Soo  Loo, 
The  Chief,  and  all  other  rajahs^  of  Muclde. 


No.  19.]  U.  S.  Ship  Constrllation, 

Macao  Boads,  April  8,  1842. 

Sir:  Since  my  last  letters  of  the  26th,  28th,  and  29th  ult.,  which  I 
had  the  honor  to  address  to  }  ou  from  this  place,  no  important  change 
in  affairs  has  taken  place  with  regard  to  the  war  upon  China  by  the 
British  forces,  which  forces  remain  much  in  the  same  order  as  then 
stated. 

Their  present  design  seems  to  be  to  create  a  permanent  establish- 
ment at  Hong  Kong,  and  it  occupies  the  principal  attention  of  the 
British  at  this  time — made  in  part  to  appear  from  one  of  the  papers  of 
the  day,  entitled  "The  Canton  Register,"  herewith  transmittea. 

The  above  mentioned  paper  contains,  also,  other  matters,  which  it 
may  be  important  to  inquire  into,  on  the  subject  of '  'simulated  papers," 
alleged  to  nave  been  granted  to  British  ships  by  the  vice-consul  of  the 
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[Tnited  States  of  America,  to  enable  those  ships  to  violate  the  laws  of 
Zlhina.  I  shall  deem  it  my  duty  to  inquire  and  to  apprize  the  depart- 
nent,  as  soon  as  it  shall  be  fully  ascertained,  upon  what  grounds  the 
illegations  referred  to  rests. 

I  herewith  enclose  a  copy  of  a  notice  I  caused  to  be  published,  in 
X)n8equence  of  a  small  vessel  arriving  at  Hong  Kong,  under  American 
colors,  with  opium,  as  stated  in  a  paper  published  at  that  place.  The 
subject  seems  to  have  awakened  an  unusual  degree  of  interest,  in  a 
way  which,  although  I  cannot  bring  officially  to  your  notice,  yet  I 
bave  thought  it  might  be  interesting  to  the  department  to  understand, 
lind  hence  I  enclose  the  paper  containing  the  communications. 

Ck>mmander  Long,  in  the  Boston,  sailed  for  Manilla  on  the  first  of 
April,  with  orders  to  see  to  the  state  of  our  provisions  deposited  there, 
and  to  aflford  protection  to  the  American  interests  generally  in  that 
(quarter,  and  will  return  here  shortly. 

I  enclose  a  monthly  report  of  this  ship,  and  a  list  of  the  several 
changes  which  have  taken  place  among  the  officers  of  this  squadron 
lince  my  last  report  of  27th  July,  1842. 

Having  received  several  written  applications  from  American  citizens, 
and  demands  claiming  redress  from  the  Chinese  for  outrages  commit- 
ted upon  them  near  Canton,  at  the  disturbance  caused  by  the  operations 
of  the  British  in  May  and  November  last,  I  shall  proceed  with  the 
Constellation,  on  Monday  next,  as  far  as  Whampoa,  where^  I  have  to 
inform  you,  trade  still  continues,  and  as  soon  alter  as  possible  visit 
Canton  on  that  business. 

I  am  happy  to  inform  you  the  officers  and  crew  of  this  ship,  and 
those  of  the  Boston,  up  to  the  time  of  her  departure,  continue  to  enjoy 
nnintetrupted  good  health. 

Very  respectfully,  your  obedient  servant, 

LAWRENCE  KEARNY, 
Commanding  U.  S.  East  India  Squadron, 

The  Hon.  the  Sbcrbtaby  of  the  Navy, 


U.  S.  Ship  Constellation, 
Macao  Boads,  March  31, 1842. 

Sir  :  The  Hong  Kong  Gazette,  of  the  24  th  instant,  contains  a  ship- 
ping report,  in  which  is  the  name  of  an  American  vessel  engaged  in 
carrying  opium ;  therefore  I  beg  you  will  cause  to  be  made  known 
with  equal  publicity,  and  also  to  the  Chinese  authorities,  by  the  trans- 
lation of  the  same,  that  the  government  of  the  United  States  does  not 
sanction  'Hhe  smuggling  of  opium"  on  this  coast,  under  the  American 
flag,  in  violation  of  the  laws  of  China.  Difficulties  arising  therefrom 
in  respect  to  the  seizure  of  any  vessel  by  the  Chinese,  the  claimants 
certainly  will  not,  under  my  instructions,  find  support  or  any  interpo- 
sition on  my  part,  after  the  publication  of  this  notice. 
I  am,  very  respectfully,  your  obedient  servant, 

LAWRENCE  KEARNY, 
Commanding  U.S.Squadionin  the  East  Indies. 

The  U.  S.  Consul,  or  Vice-consul, 

At  Canton,  dtc.,  {£c.. 
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U.  S.  Ship  Constkllation, 
Whampoa  Beachy  April  25,  1842. 

8iR :  Your  letter  of  the  23d  instant,  and  the  accompanying  doca* 
ments,  relating  to  outrages  in  Canton  upon  American  citizens^  have 
been  received  and  carefully  examined. 

The  nature  of  the  cases  submitted  for  my  action,  as  well  as  the  man- 
ner  of  obtaining  redress  for  the  wrongs  complained  of,  call  for  serious 
reflection  ;  and  when  I  consider  that  no  direct  communication  has  ever 
been  made  to  the  imperial  government  by  the  United  States,  to  my 
knowledge,  a  difficulty  presents  itself  as  to  the  manner  and  style  in 
which  the  high  officers  of  the  Celestial  Empire  should  be  addressed, 
in  any  communications  I  may  be  called  upon  to  make  in  presenting 
claims  upon  the  high  authorities  or  government,  which  last  has,  from 
time  immemorial,  been  managed  by  a  peculiar  system  of  foreign  and 
domestic  policy  different  from  all  others.  I  wish  it  to  be  done  with 
all  due  respect  to  them  ;  while,  at  the  same  time,  it  is  hoped  that  a 
corresponding  consideration  may  induce  those  high  authorities  to 
adopt,  in  the  same  manner^  what  comports  with  the  dignity  of  the 
United  States,  which,  under  the  circumstances  of  this  case,  I  have  the 
honor  to  represent. 

Therefore,  as  a  preliminary  step,  and  one  of  indispensable  necessity 
to  the  further  prosecution  of  the  business  placed  in  my  hands,  I  submit 
the  subject  to  you,  and  I  ask  this  information.  I  will  also  add,  that 
having  heard,  while  in  the  pursuit  of  my  business  on  the  ocean,  that 
American  citizens  had  suffered  wrongs  committed  in  Canton  by  his 
imperial  majesty's  officers  and  soldiers,  my  duty  compelled  me  to 
anchor  here  to  inquire  and  obtain  further  information,  and  seek  an 
explanation,  equally  due  to  the  imperial  government  and  the  Chinese 
people  as  it  is  to  the  United  States  and  the  innocent  citizens  thereof, 
who  have  been  so  severely  injured  in  Canton. 
Very  respectfully,  your  obedient  servant, 

L.  KEARNY. 

Warren  Delano,  jr.,  Esq., 

Vice-consul  of  the  united  SicUea. 


[Tranilfttion.] 

Ke,  Minor  Guardian  of  the  heir  apparent.  President  of  the  Board  of 
War,  Qovernor  of  the  provinces  Kwangtung  and  Ewangse^  issues 
this  order  to  the  Hong  merchants : 

I  have  received  from  Mr.  Delano,  the  American  consul,  the  follow- 
ing duly  authenticated  address,  [which  is  here  introduced,  with  the  sub- 
stance of  Commodore  Kearny's  notice  of  the  3 1st  of  March  :] 

This  having  thus  come  before  me,  I  find,  on  examination,  that  the 
Americans  have  acted  in  a  manner  most  highly  respectful  and  obedi- 
ent. Their  vessels  hitherto  engaged  in  the  commerce  of  Canton  have 
always  been  confined  to  the  legitimate  and  honorable  trade,  and  never 
concerned  with  the  carrying  of  opium.     This  is  that  which  all  the 
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people  of  Canton  know,  and  of  which,  also,  I,  the  govenor  haye  the 
follest  assurance. 

Our  Celestial  dynasty  cherishes  tender  regard  towards  men  from 
afar,  and  all  good  foreigners  it  treats  with  the  greatest  liberality.  In 
managing  the  affairs  of  the  foreigners,  at  present,  it  is  my  bounden 
duty,  as  governor,  to  treat  the  English  with  the  same  tenderness  as  I 
do  others,  if  they  truly  abide  in  their  legitimate  and  honorable  trade, 
and  create  no  more  troubles.  All  other  foreigners,  besides  them, 
hitherto  observant  of  our  laws  and  regulations,  have  for  a  long  time 
rested  in  the  midst  of  our  equal  benevolence.  There  can  be  no  cause 
for  disquietude  —  none  for  suspicion. 

That  which  is  said,  in  the  address,  of  a  report  in  the  Gazette  about 
an  American  ship  being  engaged  in  carrying  opium,  is  probably  a 
mere  report,  made  up  by  some  vagrants,  for  purposes  of  deception. 
It  is  by  no  means  certain  that  any  such  thing  exists.  There  is  only  a 
chance  in  ten  thousand  that,  of  the  many  sailors,  some  may  have 
brought  ooium  without  being  detected. 

The  saioi  nation  having  had  its  strict  prohibitions,  could  never  have 
permitted  the  carrying  of  opium.  However,  it  is  incumbent  on  the 
said  consul  to  make  clear  investigation^  and  stop  the  practice. 

Concerning  the  recent  arrival  of  two  ships-of-war,  which  have  come 
solely  for  the  protection  of  vessels  and  merchants  engaged  in  the  le- 
gitimate trade,!,  the  governor,  entertain  no  suspicions  of  their  havin 
any  sinister  object. 

All  those  who  belong  to  the  said  nation's  ships  of  war,  and  for 
merchandise,  ought,  as  formerly,  with  glad  hearts,  and  without  sus- 
picion or  concern,  to  engage  in  their  commercial  pursuits. 

Wherefore  is  issued  this  edict.  On  its  reaching  the  Hong  merchants, 
let  them  take  the  foregoing  particulars,  and  communicate  them  to  the 
American  consul,  (Mr.  Delano,)  and  let  them  require  the  said  consul 
to  communicate  the  same  to  all  the  foreign  merchants  for  their  in- 
formation. 

Haste !  Be  quick. 

April  15,  1842. 

I 

U.  S.  Ship  Constellation, 
Whampoa  Reach^  April  27,  1842. 

Sir  :  You  are  requested  to  bear  the  accompanying  despatch  to  Canton, 
for  the  governor. 

As  it  is  possible  some  trifling  follies  of  ceremony  may  interpose 
your  delivermg  it  to  a  government  officer,  I  wish  to  have  you  under- 
stand, first,  that  a  communication  sent  by  the  consul  through  a  Hong 
merchant  (intended  for  the  governor)  has  never  been  heard  of  since ; 
and  that  was  in  May  last. 

Therefore,  you  are  not  to  give  it  to  any  one  unauthorized  to  receive 
it,  or  unless  it  shall  be  clearly  ascertained  that  the  despatches  from 
the  British  are  conveyed  in  the  same  way,  or  by  the  Hongs. 

You  can  wait  until  4  p.  m.  for  this  purpose,  and  if  no  way  offers 
to  secure  the  delivery  safely  to  the  governor,  (and  of  which  you  will 
take  great  care  to  provide,)  you  will  return  it  without  delay. 
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Should  any  difficulty  arise  that  cannot  be  arranged  in  the  most 
friendly  manner,  it  is  desirable  not  to  press  the  subject ;  you  will  avoid 
this  by  stating  that  you  will  return  to  the  ship  for  further  instructions 
from  me. 

Respectfully,  your  obedient  servant, 

LAWRENCE  KEARNY. 
Lieutenant  J.  G.  Reynolds, 

(/.  S.  Ship  ConsteUation. 


U.  8.  Ship  Constellation, 
Whampoa  Beach,  April  27,  1842. 

The  undersigned,  commanding  the  U.  8.  A.  squadron  in  the  East 
Indies,  is  charged  by  the  government  of  his  country  with  the  important 
duty  of  protecting  the  lives  and  property  of  his  countrymen  engaged 
in  honorable  pursuits  and  lawful  commerce.  If  they  are  treated  with 
indignity,  or  are  plundered  by  pirates  on  the  seas,  it  is  his  bounden 
duty,  wherever  he  arrives,  to  manage  these  affairs  so  as  to  give  security 
to  his  countrymen,  and  to  maintain  the  honor  of  his  nation.  With 
all  men,  every  where,  he  must  endeavor  to  be  at  peace;  conforming  to 
all  their  just  and  rightful  usages. 

When  leaving  his  country  he  was  especially  charged  to  instruct 
always,  when  on  the  high  seas  his  officers  and  men  in  their  profession, 
and  to  rescue  and  return  home  any  distressed  shipwrecked  mariners 
found  on  desolate  islands ;  and  on  his  arrival  in  China^  it  was  to  be 
his  first  object  to  inquire  regarding  the  smuggling  of  opium  by  his 
own  countrymen,  and  not  to  allow  them,  or  others  under  his  nation's 
flag,  to  engage  in  that  contraband  trade. 

On  arriving  in  China  recently,  his  countrymen  certified  to  him,  in 
due  form,  that  in  the  spring  of  last  year,  when  the  English  attacked 
Canton,  they  were  alarmed  and  anxious  to  remove  to  Whampoa  to 
avoid  the  troubles;  that,  to  prevent  this,  the  Chinese  high  authorities 
repeatedly  issued  edicts  giving  assurances  of  protection,  and  that  on 
the  20th  of  May  the  prefect  issued  a  special  one,  in  which  he  declared — 

**  That  you,  who  have  always  been  respectfully  obedient  and  long 
enjoyed  our  commerce,  the  high  officers  of  the  celestial  dynasty,  in 
fulfilling  the  gracious  pleasure  of  his  imperial  majesty  towards  for- 
eigners, will  give  full  protection  to  the  utmost  of  their  strength  ;  and 
that,  should  native  robbers  or  bandits  come  out  to  plunder  or  molest 
you,  they  shall  be  punished  with  increased  severity ;  and  any  goods 
carried  off  shall  be  restored,  so  that  the  smallest  loss  shall  not  be 
sustained." 

Two  of  the  merchants  trusted  to  the  faithfulness  of  the  promises  of 
these  high  officers,  and  remained  unconcerned,  without  fear.  But, 
unexpectedly,  the  officers  and  soldiers  of  your  country,  disregarding 
all  distinctions,  broke  into  the  factories  and  seized  one  of  the  mer- 
chants, Mr.  Coolidge,  and  carried  him  into  the  city  and  kept  him  in 
custody.  The  other  merchant,  Mr.  Morss,  seeing  these  fearful  pro- 
ceedings, got  ready  two  boats,  hoping  to  escape  with  his  clerks  and 
some  of  his  papers  in  separate  boats.     One  of  the  boats,  in  which  Mr. 
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Moras  was,  did  escape  unharmed,  but  unfortunately,  the  other,  in 
which  were  ten  men,  was  attacked  by  soldiers  soon  after  she  left  the 
factory.  One  man,  named  8herry,  was  lost,  and  his  body  has  never 
since  been  seen.  Another,  Mr.  Millar,  was  nearly  killed,  having  re- 
ceived many  and  very  severe  wounds.  The  remaining  nine  were  all 
ii^fured— some  more,  and  some  less.  These  men,  bound  with  chains, 
were  led  into  the  city  and  delivered  over  to  the  custody  of  the  criminal 
judge ;  and  were,  with  Mr.  Coolidge,  after  they  had  all  been  recognized 
as  Americans  by  his  excellency,  consigned  to  prison.  At  that  time 
the  American  vice-consul,  Mr.  Delano,  sent  in  an  address  to  the  high 
authorities,  demanding  their  release ;  to  this  address  no  reply  was 

fiven.  After  the  lapse  of  two  days  the  men  were  released  from  prison, 
ut  left  unprotected. 
Again,  in  November  last,  Mr.  Edwards  and  four  men,  going  from 
Whampoa  to  Canton  in  a  ship's  boat,  having  missed  their  way,  were 
seized  by  officers  and  soldiers,  heavy  chains  were  put  around  their 
necks,  and  they  were  led  into  the  city,  and,  after  havmg  been  severely 
injured,  were  set  at  liberty. 

The  undersigned  hereby  begs  his  excellency  to  have  the  guilty 
offenders  brought  to  justice,  the  injuries  redressed,  and  the  unsettled 
losses  repaired  ;  then  he  and  his  countrymen  will  be  satisfied;  unsus- 
pecting confidence  secured  for  the  future;  national  honor  maintained; 
and  the  two  countries  remain  at  peace  with  each  other. 

LAWRENCE  KEARNY. 
His  Excellency  the  Governor  op  Canton,  ^c,  dkc. 


An  official  reply  to  the  honorable  the  Commodore,  given  by  Ke^  minor 
guardian  of  the  heir  apparent  ^  President  of  the  Board  of  War^  Qofh 
emor  of  Kwangiung  and  Kwangee^  dco. 

On  the  28th  of  this  month  your  despatch  was  received  and  fully 
understood.  The  imperial  kindness  to  foreigners  is,  I  conceive,  uni- 
versal. Especially  do  the  civil  and  military  officers  of  this  province 
fulfill  the  sacred  pleasure  in  giving  security  and  protection  to  the  mer- 
chants of  your  country,  always  respectfully  obedient. 

Last  spring,  when  the  English  created  disturbances  and  joined 
battle  at  Canton,  amidst  the  confusion  of  armed  men,  Mr.  Morss  and 
others  took  to  their  boats,  but  did  not  hoist  the  American  flag^  and 
there  being  nothing  tv»  distinguish  them  was  the  occasion  of  their  being 
mistakingly  seized  by  the  officers  and  soldiers,  and  also  of  their  being 
wounded.  On  clearly  ascertaining  that  the  men  belonged  to  your 
country,  they  were  delivered  to  the  Hong  merchants,  who  were  faith- 
fully to  instruct  them,  carefully  cure  their  wounds,  and  then  send 
them  to  Macao.  There  was  no  mention  made  at  that  time,  by  Mr. 
Morss  and  the  others,  of  the  loss  of  Sherry. 

Concerning  the  things  of  Mr.  Morss  and  the  others  which  were 
missing,  and  which  were  not  severally  returned,  1,  the  governor,  gave 
repeated  iojunctions  to  Pwankequa  to  offer  large  rewards,  and  dili- 
gently to  seek  for  them.     One  book  was  found  and  returned  last  year, 
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and  the  handbill  for  the  reward^Mr.  Moras  has  seen.  As  to  the  books 
still  missing,  further  rewards  were  offered  and  examination  was  made. 
Of  this,  both  the  Chinese  and  foreigners  are  well  informed.  I  beg 
again  to  examine  and  inquire. 

Always  hitherto,  I,  the  governor,  have  treated  men  with  sincerity 
and  good  faith,  never  deceiving  them.  Hereafter,  also,  to  all  the 
merchants  and  people  in  their  intercourse  and  commerce,  I  will 
instruct  and  direct  the  officers,  civil  and  military,  always,  in  all  affairs, 
kindly  to  give  security  and  protection,  not  allowing  them  to  create 
more  trouble.  Therefore  be  at  ease  ;  and  I  beg  you  to  instruct  all  the 
merchants  of  your  country  not  to  entertain  suspicion  or  anxiety. 
Such  is  my  hope. 

With  considerations  of  regard^  this  communication  is  made. 

April  29,  1842. 


An  edict  from  Ke^  minor  guardian  of  the  heir  apparent^  President  of 
the  Board  of  Wary  member  of  the  ccnsorate^  Governor  of  Kwangtung 
and  Kwangse. 

It  is  authenticated  that  the  American  vice-consul,  Delano,  has 
presented  an  address  saying  that  he  had,  on  that  day,  received  a  letter 
from  the  commodore  of  his  nation's  ships  of  war,  calling  on  him  to 
inform  all  the  merchants  of  his  country  that,  the  previous  day,  one  of 
the  ship's  boats  having  reached  Esham,  was  two  or  three  times  fired 
on  with  shot  from  the  guns  of  the  fort ;  also  calling  on  him  to  inform 
his  excellency,  that  he  might  give  an  early  reply.  The  vice-consul, 
as  it  was  right  and  proper  to  do,  also  declarea  that  his  country  had 
always  been  respectfully  obedient,  and  that  the  said  boat  carried  its 
national  flag  ;  and  therefore  he  desired  to  know  why  she  was  fired  on 
from  the  forts,  and,  if  any,  what  answer  was  to  be  returned  to  the 
commodore. 

On  examination,  I  find  that  America  has  always  been  respectfully 
obedient ;  I,  the- governor,  therefore,  in  fulfilling  the  pleasure  of  his 
imperial  majesty,  kindly  to  regard  men  from  afar,  have  always  given 
them  security  and  protection. 

On  the  3d  instant,  between  12  and  1  o'clock  p.  m.,  a  boat  having 
proceeded  from  Whampoa,  by  the  small  channel,  sounding  north  ana 
south  across  the  river  up  to  the  barrier,  and  the  soldiers  having  in  a 
proper  manner  admonished  her  to  stop,  and  she  not  consenting,  there- 
fore the  guns  of  the  fort  were  fired. 

The  barrier  at  Esham,  stopping  up  the  channel,  was  built  by  the 
Chinese  officers,  gentry,  merchants,  and  people,  in  consequence  of  the 
troubles  with  the  English,  and  for  the  protection  of  the  provincial 
city.  After  the  troubles  cease,  then  the  channel  will  be  again  opened 
as  formerly. 

The  foreign  merchants,  in  the  quiet  and  peaceful  pursuit  of  their 
business,  when  proceeding  from  Whampoa,  ought,  after  passing  the 
barrier,  to  go  directly  to  the  foreign  factories.  The  boat  on  the  3d 
instant  could  have  had  no  necessity  for  cruising  about  and  taking  the 
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souDdings.  The  soldiers  having  repeatedly  gone  and  admonished  her 
to  stop,  without  her  doing  so,  feared  that  the  people  in  her  were  robbers, 
carrying  a  borrowed  flag,  and  having  some  sinister  purpose  ;  and  there- 
fore they  twice  opened  their  guns,  which  never  would  have  been  done 
had  she  been  in  her  place  and  not  cruising  about. 

Hereafter  let  all  the  boats  be  informed  that,  if  in  the  quiet  pursuit 
of  their  business,  they  ought  to  proceed  directly  from  Whampoa  to  the 
city,  and  not  go  into  all  the  channels  to  take  the  soundings  ;  and  I, 
the  governor,  will  give  command  to  all  the  o£Bcers  and  soldiers  to 
abide  by  their  duty.  Then  both  the  one  and  the  other  will,  all  alike, 
quietly  engage  in  commercial  pursuits,  together  enjoying  great  peace. 
1,  the  governor,  will  always  treat  men  with  sincerity  and  good  faith  ; 
and  the  Celestial  Empire  and  America,  long  bound  together  by  favor 
and  justice,  will  be  without  dislike  and  without  hatred. 

I  have  heard  that  the  newly  arrived  commodore  manages  affairs 
with  clear  understanding,  profound  wisdom,  and  great  justice.  There- 
fore, take  this  my  explanation,  and  carefully  communicate  it. 

This  is  the  edict. 

Mat  6,  1842. 


An  official  reply  to  the  honorable  the  Commodore^  by  Ke,  minor  guardian 
of  the  heir  apparent  y  Governor  of  the  two  Kwang  ;  communicated  in 
order  to  explain  the  case  in  detail. 

The  several  particulars  of  your  despatch  before  received  have  been 
already  replied  to ;  but  fearing  they  were  not  explained  sufficiently 
in  detail,  I  now  again  make  this  explanatory  communication. 

Concerning  the  things  lost  last  year  by  Mr.  Morss  and  others,  and  con- 
cerning wounds  received  by  Mr.  Millar  and  others,  it  is  to  be  remarked, 
that  on  account  of  the  disturbances  created  by  the  English  at  that  time 
upon  the  river  at  Canton,  the  impossibility  of  making  distinction 
between  one  person  and  another  led  to  the  mistaken  seizures 

Having,  on  inquiry,  ascertained  that  the  wounded  persons  were 
Americans,  it  then  became  an  incumbent  duty  soothingly  and  merci- 
fully to  heal  them  ;  and  concerning  the  things  lost,  commands  were 
early  given  to  the  Hong  merchants  to  act  and  manage  well.  But  if 
Mr.  Morss  and  the  others  are  still  unsatisfied,  the  said  Hong  mer- 
chants are  to  be  inquired  of,  and  you,  the  commodore,  will  decide  the 
case  in  accordance  with  what  is  just.  Concerning  the  loss  of  Sherry, 
as  stated  in  the  despatch,  Mr.  Morss  and  the  others  said  not  one  word 
at  the  time.  And  supposing  the  case  really  to  be  as  stated,  it  is  to 
be  remarked  that  just  at  that  time  the  fighting  at  Canton,  on  the 
river,  had.  commenced,  and  of  the  soldiers  and  people  many  were  the 
dead.  How,  then,  could  he  be  secured  and  protected?  You,  the 
commodore,  must  clearly  understand  this. 

Mr.  Coolidgo,  at  the  time,  gave  to  Elliott  a  list  of  the  things  he  had 
lost ;  and  $30,000  were  paid  by  the  Hong  merchants,  and  passed  over 
to  him  by  Elliott. 

Mr.  Edwards  and  the  four  men  in  the  boat,  by  mistake,  went  up 
the  western  passage,  and  their  thus  not  conforming  to  the  old  regula- 
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tion  was  the  cause  of  their  heing  mistakenly  seissed  hy  the  officers  and 
soldiets.  I  have^  on  inquiry,  ascertained  that  there  was  for  it  no 
other  reason. 

These  things  are  equally  known  hoth  by  the  native  and  foreign 
merchants  and  people ;  and  I  again,  as  hound  to  do,  state  them  in 
detail  for  your  information. 

Again,  according  to  the  fixed  regulations  of  the  Celestial  Empire, 
foreign  merchant  vessels  are  permitted  to  come  to  Whampoa;  the 
ships  of  war,  however,  have  always  anchored  in  the  outer  seas,  not 
being  permitted  to  enter  Whampoa.  Vow,  the  American  ships  of 
war  have  already  been  at  Whampoa  half  a  month,  and  the  people  and 
soldiers  are  not  without  suspicions  and  apprehensions. 

But  on  the  9th  instant  the  admiral,  going  on  board  these  ships, 
observed  that  your  behavior  in  intercourse  with  him  was  extremely 
respectful  and  civil,  so  that  it  is  apparent  that  the  words  of  the  people 
are  unworthy  of  credit.  Tet,  by  long  anchoring  at  that  place,  sus- 
picions will  be  unavoidable.  By  your  compliance  with  the  fixed 
regulations,  and  early  preceding  to  the  outer  seas,  we  shall  promote 
harmony  and  good  will,  and  forever  enjoy  fullness  of  peace. 

For  this  I,  the  governor,  ardently  hope. 

With  considerations  of  regard,  this  communication  is  made. 

Mat  16,  1842. 

The  foregoing  is  a  faithful  translation  of  the  original  Chinese. 

E.  C.  BRIDGEMAN. 


June  4,  1842. 

CommodoreEearny,commandingthe  United  States  America  squadron 
in  the  East  Indies,  makes  this  second  communication.  Tour  excel- 
lencjr's  favors  of  the  29th  April  and  the  18th  of  May  have  been  both 
received,  and  attentively  perused.  The  several  particulars,  obligingly 
detailed  in  your  replies,  regarding  the  injuries  and  losses  of  life  and 
property,  have  been  minutely  and  carefully  examined  by  me,  the 
commodore. 

As  to  the  loss  of  life  of  Sherry  and  the  imprisonment  of  certain 
American  citizens,  these  being  the  results  of  mistakes,  it  would  be  as 
difficult  to  prosecute  at  this  late  period  as  it  would  be  hard  to  punish 
the  authors  thereof;  and  therefore  these  misfortunes  must,  I  conceive, 
be  alike  deplored  by  all  who  are  acquainted  with  them. 

The  statements  made  by  Mr.  Morss  regarding  the  several  losses 
sustained  by  himself,  Mr.  Millar,  and  others,  by  the  seizure  of  the 
boat  of  the  American  ship  Morrison,  Captain  Benson,  have  l»een  care- 
fully examined  by  me,  the  commodore;  and  I  have  directed  Mr. 
Delano,  the  United  States  vice-consul,  to  inform  the  Hong  merchants 
of  the  full  amount  claimed  by  me,  and  to  receive  the  same  and  dis- 
tribute it  to  the  several  persons,  Morss  and  others,  as  indemnity  for 
the  losses  they  sustained  by  the  seizure  of  the  Morrison's  boat. 

Havinff  to  decide  in  accordance  with  what  is  just,  as  intimated  in 
your  reply,  I  have  not  &iled  to  regard  the  liberality  and  confidence 
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displayed  by  your  excellency  ;  and  my  claim  for  remuneration,  being 
limited  to  actual  losses,  will,  I  hope,  be  satisfactory  to  your  excellency. 
With  assurances  of  respect. 

To  his  Excellency  the  Governor  op  Canton,  etc.,  dkc. 


No,  21.]  United  States  Ship  Constellation, 

Whampoa  Reachy  Ganton  rivevy  May  11,  1842. 

Sir  :  The  American  ship  Horatio,  for  New  York,  affords  the  first 
opportunity,  since  my  arrival  in  the  river,  that  has  offered  for  writing 
to  the  department. 

My  last  letters,  Nos.  17,  19,  and  20,  from  Macao,  (duplicates  here- 
with transmitted,)  will  inform  you  of  my  arrival  at  that  place,  and  of 
my  object  in  proceeding  up  the  river  with  this  ship,  ana  despatching 
the  Boston  for  Manilla. 

The  Boston  has  just  returned  from  that  service,  and  is  now  at  this 
anchorage.  Commander  Long  reports  favorably  of  our  commercial 
relations  at  Manilla ;  and  for  other  information  from  that  quarter  I 
beg  to  refer  you  to  copies  of  letters  and  extracts  herewith  transmitted 
and  referred  to  in  the  index. 

It  will  be  gratifying  to  the  department,  I  presume,  to  learn  that 
my  presence  in  the  river,  even  as  high  as  Whampoa,  has  not  given 
offence  to  the  high  authorities  of  Canton,  (no  indication  of  it,  however, 
has  been  observed ;)  but,  on  the  contrary,  the  admiral,  who  ranks  with 
the  governor,  has  been  on  board  on  a  visit.  He  was  received  with 
the  highest  honors  known  to  our  navy,  and  was  otherwise  made  sensi- 
ble of  the  friendly  disposition  of  the  United  States  towards  the  im- 
perial government.  He  seemed  well  pleased ;  and,  after  a  close 
scrutiny  into  everything  belonging  to  the  armament  of  this  ship,  he 
visited  the  Boston. 

These  are  events  unknown  to  history,  both  with  regard  to  foreign 
ships  of  war  lying  at  Whampoa,  as  well  as  that  of  a  Chinese  admiral 
visiting  one.  The  case  of  the  British  ships,  in  their  attack  upon 
Canton,  is  the  only  exceptiou  to  the  former  that  I  can  ascertain. 

In  addition  to  this  important  change  of  policy  in  our  favor,  I  have 
also  the  satisfaction  of  informing  you  that  a  channal  of  communication 
with  the  high  authorities,  comporting  with  the  dignity  of  the  United 
States,  and  the  imperial  government,  has  been  opened ;  and  it  will  be 
my  duty  and  pleasure  to  transmit  the  whole  of  the  correspondence 
with  regard  to  the  claim  now  before  his  excellency  the  governor  of 
Canton,  for  losses  by  American  citizens,  as  soon  as  the  cases  are 
adjusted. 

it  was  first  attempted  to  give  the  old  direction  to  my  communication, 
through  the  Hong  merchants,  which  has  been  successfully  resisted  by 
me ;  and  I  have  the  pleasure,  as  is  before  stated  with  regard  to  the 
channel  of  communication,  to  inform  yon  a  despatch  is  carried  up  and 
delivered,  from  the  hand  of  one  of  the  commissioned  officers  of  this 
squadron,  into  the  hands  of  an  imperial  officer  of  the  same  grade,  and 
the  reply  is  returned  by  the  same,  and  delivered  by  him  on  board  the 
Constellation. 
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The  original  edict  of  the  governor  cannot  fail  to  be  an  interesting 
document,  and  it  will  be  transmitted,  with  all  others,  translated  for 
the  department,  in  due  time  ;  but  to  avail  of  this  opportunity  to  ac- 
quaint you  with  the  spirit  and  disposition  that  is  exhibited  on  the 
part  of  his  excellency,  I  enclose  a  translation  of  the  same.  Also  a 
translation  of  another  communication  respecting  an  event  which  took 
place  on  the  3d  instant,  of  a  boat  being  nred  upon,  under  a  mistake, 
as  has  been  represented  by  his  excellency  ;  and  it  may  be  important 
for  the  department  to  know  that  the  difficulty  is  satisfactorily  and 
definitely  settled,  as  well  as  to  know  our  commercial  relations  here 
are  on  the  most  favorable  footing,  as  well  as  in  other  parts  of  the 
India  and  China  seas  ;  and,  so  far  as  I  can  understand,  the  American 
flag  is  everywhere  respected  ;  and  with  regard  to  the  present  state  of 
feeling  in  this  quarter,  the  time  would  seem  propitious  for  the  intro- 
duction of  a  government  agent,  but  separated  from  commercial  pur- 
suits, which  are  so  inconsistent  with  the  ideas  of  these  high  officers, 
in  points  of  respectability  and  standing. 

The  appearance  of  some  of  our  large  class  ships  upon  this  coast,  and 
a  more  frequent  visit  of  our  vessels,  now  that  the  river  is  open,  would 
seem  to  claim  attention,  and  the  propriety  of  such  a  step  is  most 
rerpectfuUy  submitted. 

The  British  squadron  has  been  increased  by  the  addition  of  a  frigate, 
a  steamer,  and  also  a  number  of  transports  from  India  ;  but  it  is  un- 
derstood there  will  not  be  an  attack  made  at  present  upon  Pekin. 
The  design  seems  to  be  to  operate  between  that  city  and  Canton,  in- 
vesting the  different  rivers  and  canals  in  a  way  to  cut  off  the  supplies 
on  their  way  to  the  capital. 

As  I  have  not  fallen  in  with  the  British  squadron,  it  has  not  been 
in  my  power  to  give  you  a  detailed  account,  except  what  has  been 
derived  from  the  public  papers  of  the  day,  already  transmitted,  as  to 
its  force,  &c 

The  opium  trade  is  carried  on  more  openly  than  hitherto.  Many 
of  the  vessels  engaged  in  it  are  at  this  anchorage,  of  which  fact  no 
notice  is  taken  by  the  authorities. 

The  publication  issued  by  me  concerning  that  traffic  under  the  flag 
of  the  United  States  has  had  the  effect  of  restraining  one  or  two  small 
schooners  from  hoisting  our  colors  ;  and  I  am  pleased  to  inform  you 
that  there  is  no  evidence  of  either  the  citizens  of  the  United  States,  or 
their  vessels  being  engaged  in  that  trade. 

Under  the  present  circumstances,  and  with  regard  to  my  instructions 
in  reference  to  the  continuance  of  the  present  difficulties  between  the 
British  and  Chinese,  I  shall  feel  constrained  to  delay  my  departure 
from  this  coast  (luring  at  least  the  time  the  river  remains  open,  and 
our  valuable  trade  exposed  at  this  place.  As  this  course  is  presumed 
to  meet  the  views  of  the  department,  I  shall  necessarily  be  governed 
by  future  circumstances,  with  respect  to  the  performance  of  other 
duties^  and  extending  my  cruise,  which,  in  point  of  time,  expires  in 
twelve  months  from  this  time. 

I  forward  by  this  opportunity  the  fleet  surgeon's  report,  showing  a 
a  continuation  of  gooa  health  enjoyed  by  the  squadron  up  to  the  last 
quarter ;  and  I  am  happy  to  say  both  ships  are  free  from  sickness  at 
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this  time,  and  the  officers  and  crew  are  contented,  and  mnch  improyed 
in  good  order  and  discipline. 

I  have  the  honor  to  he,  very  respectfully,  your  ohedient  servant, 

L.  KEARNY. 
The  Hon.  the  Sbcrbtart  op  the  Navy, 

Wcaihington. 


No.  23.]  United  States  Ship  Constellation, 

Whampoa^  May  19,  1842. 

Sir  :  I  had  the  honor  to  transmit  my  letter  Nos.  21  and  22  for  your 
information,  by  the  Horatio,  dated  11th  and  13th  instant,  duplicates 
of  which  will  be  forwarded  by  the  next  vessel. 

The  present  occasion  allows  me  briefly  to  state,  that  with  regard  to 
the  claims  I  have  had  placed  in  my  hands  by  American  citizens,  at 
Canton,  for  the  purpose  of  obtaining  redress  for  injuries  done  them  by 
the  Chinese  in  the  disturbance  the  British  occasioned  at  Canton,  last 
spring,  the  governor  has  submitted  the  merits  of  the  case  to  my  de- 
cision, and  so  far  as  regards  the  seizure  and  wounding  of  the  persons, 
declares  it  was  done  under  mistake,  '^  their  being  no  way  or  distin- 
guishing one  person  from  another,  and  the  boats  not  having  the 
American  flag,"  which  was  the  case.  I  hope  to  be  able  in  a  few  days 
to  transmit  the  documents  relating  to  this  affair,  showing  the  same  to 
be  settled,  so  far  as  as  I  have  made  demands  for  reparation ;  the  death 
of  Sherry,  who  was  one  of  the  sufferers  on  that  occasion,  being  a  dif- 
ferent point,  and  one  that,  for  reasons  that  will  be  made  to  appear, 
will  be  referred  to  the  department. 

The  good  feeling  whicn  subsists  has  been  again  manifested  on  the 
part  of  the  Chinese  by  further  visits  of  the  high  officers,  since  the 
admiral  mentioned  in  my  last  letter ;  the  next  officer  in  rank,  equal 
to  a  commodore  in  our  navy  has  been  on  board,  besides  other  man- 
darins in  company. 

The  claims  before  referred  to  being  settled,  the  squadron  will  sail 
to  the  north,  via  Hong  Kong,  Chusan,  &c.,  &c. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

L.  KEARNY. 

The  Hon.  the  Secretary  of  the  Navy, 

Washingtcn. 


United  States  Ship  Constellation, 

MacQO  Roads,  June  23,  1842. 

Sir:  You  will  receive  herewith  sundry  papers  from  Messrs.  Oly- 
phant  &  Co.,  merchants  in  Canton,  on  the  suDJect  of  their  claims  for 
the  seizure  of  the  Morrison's  boat. 

I  beg  leave  to  protest  against  your  proceedings  with  regard  to  the 
payment  of  the  sum  of  seven  thousand  eight  hundred  dollars,  on  ac- 
count of  any  settlement  of  mine  with  the  provincial  government,  for 
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it  was  not  to  be  paid,  except  under  conditions  which  have  not  been 
complied  with. 

Mr.  Morssy  Mr.  Millar,  or  any  one  else  connected  with  the  house  of 
Olyphant  &  Co.,  cannot  hold  the  money  you  paid  contrary  to  my  in- 
structions, and  continue  to  petition  the  provincial  government,  after 
I  had  finally  (so  far  as  I  am  concerned)  settled  the  claims  upon  it  of 
American  citizens  who  had  put  their  business  into  my  hands. 

I  maintain  that  my  final  communication  of  the  4th  instant,  to  the 
government  of  Canton,  cannot  be  thrown  aside,  and  new  grounds  as- 
sumed by  the  claimants. 

It  is  their  right,  if  not  satisfied,  to  enter  a  protest  against  my  pro- 
ceedings, and,  through  the  government  at  home,  to  renew,  if  occasion 
shall  require,  a  correspondence  with  the  provincial  government. 

And  it  will  be  your  duty  to  protect  me  in  what  may  seem  just  and 
proper,  as  I  placed  the  papers  in  your  hands. 

I  am,  very  respectfully,  your  obedient  servant, 

LAWRENCE  KEARNY. 

W.  Delano,  jr.,  Esq., 

United  Statea  Vice-consuly  Canton. 


Consulate  of  the  U.  S.  of  America, 

June  8,  1842. 

Gentlemen  :  In  compliance  with  the  instructions  contained  in  the 
letter  of  Commodore  Kearny,  dated  3d  instant,  copy  of  which  is  en- 
closed for  your  information,  I  beg  leave  to  advise  you  that  the  Hong 
merchants  are  holding,  subject  to  my  order,  the  sum  of  $7,800,  (seven 
thousand  eight  hundred  dollars,)  upon  your  giving  me  a  receipt  for 
the  amount  in  full  for  all  claims  upon  the  Chinese  government  for 
yourselves,  Mr.  Morss,  Mr.  Millar,  Mr.  Taylor,  and  others,  in  the 
boat  of  the  Morrison  at  the  time  of  her  capture  in  May,  1841. 

In  consideration  of  the  injuries  suffered  bv  Mr.  Millar,  the  Hong 
merchants  have  volunteered  to  pay  to  him  the  sum  of  |2,200,  (two 
thousand  two  hundred  dollars,)  in  addition  to  the  amount  demanded 
by  Commodore  Kearny,  on  condition  that  he  acknowledges  it  in  full 
satisfaction  of  all  claims  for  injuries  received  by  him  at  the  hands  of 
the  Chinese  soldiery  in  May,  1841.  And  I  will  thank  you  to  acquaint 
Mr.  Millar  of  the  disposition  of  the  Hong  merchants  on  this  point, 
and  advise  me  if  the  sum  offered  by  them  will  be  acceptable  to  him. 

I  remain,  gentlemen,  your  obedient  servant, 

W.  DELANO,  Jr., 
Vice-consul  of  the  United  Stdtes  of  America. 

Messrs,  Olyphant  &  Co.,  Canton. 


Canton,  June  8,  1842. 

Sir:  We  enclose  receipt  for  the  sum  awarded  us  and  others,  (for 
losses  of  books^  &c.,)  on  the  part  of  the  local  government,  as  reported 
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to  lu  by  your  letter  of  to-day,  which  we  acknowledge,  with  its  en- 
closures, and  request  the  sum  to  be  paid  to  the  bearer. 

We  will  refer  the  offer  you  make  on  the  part  of  the  Hong  merchants 
(of  a  further  gratuity  of  |2,200)  to  Mr.  Millar,  and,  on  receipt  of  his 
reply,  will  communicate  the  same  to  you.  That  gentleman  will  of 
course  decide  on  a  claim  which  is  exclusively  his  own,  as  will  the 
other  parties,  his  fellow  sufferers,  whose  (as  we  think  lust)  demands 
have  been  ruled  out  by  Commodore  Kearny.  It  is  not  ror  us  to  decide 
whether  the  course  pursued  by  Commodore  Kearny  has  not  given  the 
claimants  a  right  of  recourse  against  himself  and  his  advisers,  in  ad- 
dition to  their  prior  lien  on  the  local  government. 
We  are,  sir,  your  obedient  servants, 

OLYPHANT  &  CO. 

W.  DBLANO,Jr.,  Esq., 

P^ice-consul,  {fee.,  dkc. 


Consulate  op  the  U.  S.  of  America, 
Canton^  August  19,  1842. 

Sib:  Subsequent  to  your  departure  from  Whampoa,  with  the  squad* 
ron  under  your  command,  Messrs.  Olyphant  &  Co.  petitioned  the  pro- 
vincial authorities  on  the  subject  of  injuries  received  by  persons  on 
board  one  of  the  boats  of  the  American  ship  '^  Morrison,"  off  Canton, 
in  May,  1841.  His  excellency  the  governor  then  addressed  me  through 
the  Hong  merchants,  desiring  to  be  informed  of  the  nature  of  the  set- 
tlement made  by  you  at  Canton  ;  and,  for  your  information,  I  beg  to 
hand  you  enclosed  copy  of  my  communication  in  reply  to  his  excel- 
lency the  governor,  under  date  13th  August  instant. 

Mr.  Millar,  who  suffered  in  the  affair  of  the  boat,  in  May,  1841, 
having  called  upon  me,  and  expressed  his  wish,  received  the  sum  of 
money  volunteered  to  be  paid  by  the  Hong  merchants.  I  successfully 
exerted  myself  to  recover  the  amount,  and  have  now  to  hand  you  en- 
closed copy  of  his  letter  of  this  date,  expressing  himself  satisfied  with 
the  compensation  he  has  received,  and  acquitting  the  Chinese  of  any 
farther  claims.  Further,  I  have  to  hand  you,  herewith,  copy  of  a 
communication,  under  this  dav's  date,  acquainting  his  excellency  the 
governor  of  the  receipt  of  the  last  letter  from  Mr.  Millar. 
I  remain,  sir,  your  obedient  servant, 

W.  DELANO,  Jr. 

Commodore  L.  Kbarnt,  cfec,  dkc,  dtc. 


Consulate  of  the  U.  S.  of  America, 
Canton^  August  13,  1842. 

Sir:  I  have  received,  through  the  Hong  merchants,  your  excel- 
lency's communication,  dated  on  the  16th  of  the  6th  moon,  upon  the 
subject  of  certain  claims  by  Mr.  Morss  and  others,  for  compensation 
for  losses  and  damages  sustained  by  the  capture  of  a  boat  of  the 
American  ship  Morrison,  by  the  Chinese  soldiery,  in  May  of  last 
year,  and  inquiring  in  what  manner  the  matter  was  considered  settled 
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by  the. American  commodore^  (Kearny,)  to  whom  it  was  referred  a 
few  weeks  since. 

In  reply,  I  beg  to  state  to  your  excellency  that  the  commodore,  after 
a  careful  examination  of  the  subject,  decided  that  the  claims  of  the 
sufferers  should  be  allowed  to  the  following  extent : 

For  a  chest  containing  the  books  and  papers  of  Messrs. 

Olyphant  &  Co.,  say |5,000  00 

For  the  books  and  papers  of  Mr.  Millar 1,000  00 

For  clothing  and  other  property  of  Mr.  Millar  600  00 

For  clothing  and  other  property  of  Mr.  Taylor 400  00 

For  clothing  and  property  of  Mr.  Morss 250  00 

For  cash  and  sundries  of  Messrs.  Olyphant  &  Co 400  00 

For  the  doctor's  bill  against  Mr.  Millar 150  00 

Making  a  total  sum  of 7,800  00 

to  be  paid  in  full  compensation  for  the  losses  and  damages  sustained. 

This  decision  was  communicated  by  the  commodore  to  me,  as  vice- 
consul,  with  a  request  to  call  upon  the  Hong  merchants  for  the  sum 
named,  and  to  pay  the  same  over  to  the  American  merchant,  Mr. 
Morss.  The  Hong  merchants  immediately  paid  the  money,  which 
was  handed  over  to  Mr.  Morss,  who  gave  a  receipt  therefor,  express- 
ing himself  satisfied  with  the  compensation  granted  for  losses,  but 
not  satisfied  with  the  injuries  sustained  to  persons  in  the  boat,  and 
for  the  loss  of  the  life  of  one  of  the  number,  a  young  man  named 
Sherry. 

Your  excellency's  explanations  to  Commodore  Kearny,  showing  the 
whole  misfortune  to  have  been  the  result  of  mistakes,  caused  by  the 
unexpected  and  actual  hostile  collision  between  the  Chinese  and 
British  forces,  were  so  clear  and  satisfactory  to  the  commodore,  that, 
while  he  could  not  but  regret  the  loss  of  the  life  of  one,  and  the  in- 
juries sustained  by  the  others,  he  did  not  consider  it  proper  to  press 
claims  beyond  the  amount  named  ;  and  he  considers  the  whole  matter 
as  definitely  and  conclusively  settled. 

I  have  the  honor  to  be,  sir,  &c.,  &c.,  &c., 

W.  DELANO,  Jr., 
•  Vice-cormd  of  the  United  States  of  America, 

His  Excellency  Kb, 

Governor  of  the  two  Kwang  Provinces^  dtc. 


Cnsulatb  of  the  Unitbd  States  of  America, 
GantoUj  Atigust  19,  1842. 

Sib  :  I  have  to  inform  your  excellency  that  Mr.  Millar  has  addressed 
a.  letter  to  this  consulate,  in  which  he  acknowledges  himself  fully  and 
entirely  satisfied  and  contented  with  the  compensation  made  to  him 
for  losses,  damages,  and  injuries  sustained  by  him  at  the  time  of  the 
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capture  of  the  boat  of  the  American  ship  Morrison,  Captain  Benson, 
in  May  of  last  year. 

I  have  the  honor  to  be,  &c.,  &c.,  &c., 

W.  DELANO,  Jr., 
Vice-consvl  of  the  United  States  of  America. 
His  Excellency  Kb, 

Governor  cf  Kuoangtung  and  Kwangse^  dkc^  dkc,  dkc. 


No.  32.]  United  States  Ship  Constellation, 

Hong  Kong  Bay,  September  23,  1842. 

Sir  :  I  have  the  pleasure  to  inform  you  that  peace  is  restored  in 
China,  and  that  a  treaty  is  negotiated,  of  which  the  following  articles 
subjoined  are  the  most  important  provisions. 

Major  Malcolm,  bearing  the  treaty,  left  Nanking  seven  days  since, 
and  proceeds  immediately  by  the  overland  route  for  London,  allowing 
me  only  a  few  moments  to  write. 

I  shall  now  despatch  the  Boston  on  other  service,  and  she  will  sail 
on  the  26th  instant  for  the  islands  in  the  Pacific,  to  join  me  in  April 
next  at  Valparaiso. 

I  have  concluded  to  wait  a  short  time  with  this  ship  that  I  may 
avail  myself  of  the  occasion  to  obtain  some  information  of  the  dispo- 
sition of  the  Chinese  government  towards  the  United  States  in  this 
new  state  of  affairs,  their  interests  not  being  provided  for  in  the 
treaty. 

I  hope  it  will  meet  with  your  approbation  that  I  have  divided  the 
two  ships,  so  as  to  embrace  all  the  cruising  ground,  which  otherwise, 
at  this  late  period  of  my  cruise,  could  not  be  done. 

I  shall  lose  no  time  in  obtaining  all  the  information  in  my  power 
which  may  be  had  for  the  benefit  of  the  commercial  interest. 

The  route  I  design  to  take  in  this  ship  is  by  way  of  New  Holland^ 
New  Zealand,  and  adjacent  places,  where  American  whalers  resort, 
and  then  proceed  by  the  Society  islands  to  Valparaiso,  leaving  the 
places  north  of  the  line  for  the  Boston,  which  vessel  takes  the  north- 
ern and  eastern  passage  from  this. 

I  have  directed  Commander  Long  to  visit  the  Marquesas  islands,  of 
which  the  French  are  now  in  possession. 

In  my  last,  my  letter  (No.  21)  intimated  the  expediency  of  having 
an  agent  on  this  coast  for  the  interests  of  the  United  States — one  who 
is  not  connected  with  commerce ;  and  that  also  some  of  our  large  class 
ships  would  be  advantageous  here  to  impress  the  Chinese  with  a  sense 
of  respect  for  the  United  States. 

The  state  of  affairs  here  now  will  of  course  receive  due  consideration 
on  the  part  of  the  government,  and  I  can  only  remark  that,  so  far  as 
I  am  informed  and  believe,  the  presence  of  a  fleet  of  United  States 
ships  appearing  here  would  do  more  to  obtain  a  favorable  treaty  than 
any  other  measure  ;  for  unless  the  emperor  and  officers  of  the  Chinese 
government  are  convinced  of  our  power,  they  will  not  fail  to  be  gov- 
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erned  by  that  policj  which  the  British^  with  established  oonsulates  in 
the  empire,  will  be  inclined  to  carry  oat  in  opposition  to  the  interests 
and  trade  of  the  United  States. 

I  despatch  this  letter  by  Warren  Delano,  jr.,  esq.,  late  United 
States  Yice-cpnsnl  at  Canton,  who  goes  by  the  overland  route ;  and  I 
have  great  pleasure  in  doing  so,  as  his  intimate  acquaintance  with 
the  Chinese  policy  and  knowledge  of  the  Chinese  and  British  affairs  in 
the  whole  of  their  difficulties,  will  afford  the  government  of  the 
United  States  much  valuable  information. 

It  is  said  that  Sir  Henry  Pottinger  and  the  Chinese  commissioners 
would  be  in  this  vicinity  in  a  month  or  six  weeks  to  adjust  the  details 
of  the  treaty  ;  that  four  millions  of  dollars  have  been  paid.     In  this 
case,  I  shall  feel  it  my  duty  to  remain  for  the  above  time. 
I  am,  very  respectfully,  your  obedient  servant, 

L.  KEARNt, 
Commanding  U.  8.  Squadron^  East  Indies. 

The  Hon.  the  Sbcrbtart  of  thb  Navy. 


1.  Lasting  peace  and  friendship  between  the  two  nations. 

2.  China  to  pay  twenty-one  millions  of  dollars  in  the  course  of  the 
present  and  the  three  succeeding  years. 

3.  The  ports  of  Canton,  Amoy,  Foo  chow-foo,  Ningpoo,  and  Shang- 
hae,  to  be  thrown  open  to  British  merchants,  consular  officers  to  be 
appointed  to  reside  at  them,  and  regular  and  just  tariffs  of  import  and 
export  (as  well  as  inland  transit,)  duties  to  be  established  and  pub- 
lished. 

4.  The  island  of  Hong  Kong  to  be  ceded  in  perpetuity  to  her  Bri- 
tannic Majesty,  her  heirs,  and  successors. 

6.  All  subjects  of  her  Britannic  Majesty,  (whether  natives  of  Eu- 
rope or  India,)  who  may  be  in  confinement  in  any  part  of  the  Chinese 
empire,  to  be  unconditionally  released. 

6.  An  act  of  full  and  entire  amnesty  to  be  published  by  the  Empe- 
ror, under  his  imperial  sign  manual  and  seal,  to  all  Chinese  subjects, 
on  account  of  their  having  held  service  or  intercourse  with  or  resided 
under  the  British  government  or  its  officers. 

7.  Correspondence  to  be  conducted  on  terms  of  perfect  equality 
amongst  the  officers  of  both  governments. 

8.  On  the  Emperor's  assent  being  received  to  this  treaty,  and  the 
payment  of  the  first  six  millions,  ner  Britannic  Majesty's  forces  to 
retire  from  Nanking  and  the  grand  canal,  and  the  military  post  at 
Ghinhae  to  be  also  withdrawn ;  but  the  islands  of  Chusan  and  Ko- 
longsoo  are  to  be  held  until  the  money  payments  and  the  arrange- 
ments for  opening  the  ports  be  completed. 


United  Siatbs  Ship  CoNSTEUATioiir, 

Macao  Boads,  October  8,  1842. 

The  address  of  Commodore  Kearny,  commander-in-chief  of  a  squad- 
ron of  United  States  ships,  respectfully  represents  that  he  learns  with 


CAPTAHT  LAWRENCE  EEABNT.  61 

deep  interest  the  high  imperial  commissioners  deputed  to  arrange 
commercial  affairs  with  the  British  are  expected  in  a  short  time  to 
arrive  at  Canton,  and  that  a  commercial  treaty  is  to  be  negotiated  to 
operate  in  favor  of  ''British  merchants"  exclusively. 

The  undersigned  is  desirous  that  the  attention  of  the  imperial  gov- 
ernment might  be  called  with  respect  to  the  commercial  interests  of 
the  United  States,  and  he  hopes  the  importance  of  their  trade  will  re- 
ceive consideration,  and  their  citizens,  in  that  matter,  be  placed  upon 
the  same  footing  as  the  merchants  of  the  nation  most  favored. 

The  undersigned  does  not  press  this  matter  at  present,  but  trusting 
to  the  good  and  friendly  understanding  which  exists,  he  submits  the 
case,  and  has  the  honor  to  be 

Your  excellency's  most  obedient  servant, 

L.  KEARNY. 

To  the  GovBRNOR  op  Canton,  cfec.,  dc. 


Canton,  October  15,  .1842. 

Ke,  guardian  of  the  young  prince,  member  of  the  board  of  war, 
member  of  the  imperial  cabinet,  and  governor  of  the  two  Ewang 
provinces,  states,  in  reply  to  the  subject  of  the  10th  of  the  9th  month, 
(October  13,)  that  I  have  received  your  polite  communication  relating 
to  the  English  commerce.  I,  the  governor,  have  ever  hitherto  treated 
the  merchants  of  every  nation  with  the  same  kindness.  Moreover,  the 
Americans  who  have  come  to  Canton  have  had  free  commerce,  month 
after  month,  and  year  after  year.  These  merchants  have  been  better 
satisfied  with  their  trade  than  any  other  nation;  and  that  they  have  been 
respectfully  observant  of  the  laws  is  what  the  august  Emperor  has 
clearly  recognized,  and  I,  the  governor,  also  well  know.  How,  then, 
should  I  not  rather,  on  the  cessation  of  difficulties  with  the  English, 
wish  to  show  favor  to  them?  Now,  I  have  ordered  the  Hong  mer- 
chants, with  the  said  English  nation's  merchants,  to  devise  beforehand, 
and  to  wait  the  arrival,  in  Canton,  of  the  imperial  commissioners, 
great  ministers  of  state.  When  I  shall  have  received  the  newly  de- 
vised regulations  concerning  the  free  trade  of  the  English,  then  I,  the 
governor,  together  with  the  lieutenant  governor  and  Tartar  general, 
will  immediately  deliberate  upon  the  proper  adjustment  of  the  regu- 
lations, and  Will  make  a  representation  to  the  Emperor  that  he  may 
hear  and  direct  what  shall  be  done. 

Decidedly  it  shall  not  be  permitted  that  the  American  merchants 
shall  come  to  have  merely  a  dry  stick,  (that  is,  their  interests  shall  be 
attended  to.)  I,  the  governor,  will  not  be  otherwise  disposed  than  to 
look  up  to  tne  heart  of  the  great  Emperor  in  his  compassionate  regard 
towards  men  from  afar,  that  Chinese  and  foreigners  with  faith  and 
justice  may  be  mutually  united  and  forever  enjoy  reciprocal  tranquil- 
lity, and  that  it  be  granted  to  each  of  the  resident  merchants  to  obtain 
profit,  and  to  the  people  to  enjoy  life  and  peace,  and  universally  to 
participate  the  blessings  of  great  prosperity,  striving  to  have  the  same 
mind.     This  is  my  reply. 

The  above  is  a  faithful  translation. 

PETER  PABKEB. 
To  Commodore  Eiaent,  &o  : 
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Canton,  October  19,  1842. 

Sir  :  The  war  in  China  being  at  an  end,  and  peace  restored  by  a 
treaty  concluded  in  favor  of  British  merchants,  by  Sir  Henry  Pottin- 
^er,  with  the  Chinese  high  commissioners,  on  the  29th  of  August  last, 
induced  me  to  address  a  note  to  the  viceroy,  requesting  the  attention 
of  the  imperial  government  to  the  importance  oi  the  American  trade, 
and  claiming  for  the  citizens  of  the  United  States  the  same  commer- 
cial privileges  in  China  as  may  be  granted  to  the  nation  most  favored. 
I  enclose  you  a  copy  of  the  governor's  reply,  which  may  be  considered 
very  favorable  ;  and  it  is  communicated  for  the  information  and  satis- 
faction of  those  concerned. 

Our  commercial  privileges  in  China,  it  would  appear,  are  to  be  based 
upon  those  of  the  English,  and  subsequently  thereto,  so  that  some 
months  will  elapse  before  any  further  steps  can  be  taken  ;  and  there- 
fore it  is  proper  I  should  proceed  on  my  cruise,  and  I  have  to  inform 
you  of  this  intention.  I  hope  to  sail  from  Macao  about  the  first  of 
next  month,  of  which  the  merchants  may  be  informed  who  have  com- 
munications for  the  west  coast. 

I  will  be  obliged  if  you  will,  in  the  mean  time,  furnish  me  with  all 
the  political  and  commercial  information  which  may  be  obtained  cal- 
culated to  promote  the  interests  of  the  United  States  and  their  citizens. 
Respectfully,  your  obedient  servant, 

L.  KEARNY. 

P.  W.  Snow,  Esq., 

United  States  Consul^  Canton. 


Canton,  October  20,  1842. 

Sir  :  Your  letter  of  yesterday,  enclosing  a  copy  of  the  governor's 
reply  to  your  communication,  I  have  had  the  honor  to  receive.  This 
answer  must  be  very  satisfactory  to  you,  and  evinces  a  disposition  on 
the  part  of  this  government  to  grant  every  reasonable  call  on  them  by 
a  representation  of  our  own,  particularly  when  backed  by  a  heavy  man- 
of-war. 

You  notify  me  in  your  letter  of  your  determination  to  leave  this 
station  on  the  first  of  next  month.  This  I  regret  extremely  to  learn 
at  this  critical  moment,  when  a  new  order  of  things  is  about  to  take 
place ;  when  commercial  regulations  of  the  first  importance  to  the 
interests  of  our  merchants  and  to  our  nation  are  to  be  made,  and  the 
payment  of  debts  due  from  the  Cohong  to  American  citizens  is  to  be 
demanded,  (for  Sir  Henry  Pottinger  has  received  the  money  for  the 
English  claims.^ 

The  magnituae  of  our  trade ;  the  contemplated  duties  at  home  on  im- 
ports from  here,  affording  a  very  lar^e  revenue  of  far  greater  extent 
than  the  whole  South  American  trade  combined ;  the  gre^it  increase 
of  imports  of  native  products  of  our  own  country,  altogether  leave  not 
a  doubt  on  my  mind  that  it  can  never  be  the  intention  of  our  govern- 
ment to  leave  us  entirely  at  the  mercy  of  this. 

You  have  been  here  long  enough  to  know  the  prompt  and  immediate 
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action  by  this  government  on  communications  from  the  commanders  of 
an  American  squadron. 

It  is  my  firm  belief  that  your  stay  here  until  the  middle  of  February 
next  is  of  the  utmost  importance.  The  continuation  of  your  cruise  to 
the  west  coast  of  America,  where  there  is  always  an  ample  number  of 
ships  of  war,  will  be  considered,  I  think,  by  our  government,  of  minor 
importance  compared  with  the  unprotected  state  our  trade  would  be  in 
if  you  leave  here  at  the  time  you  name. 

If  your  orders  are  not  positive  for  your  visit  to  the  west  coast,  let  us 
hope  you  will  continue  on  this  station  until  all  the  arrangements  with 
this  government  and  Sir  Henry  Pottinger  shall  have  been  completed; 
when  I  shall  consider  the  war  at  an  end,  and  not  before. 
I  am,  with  great  respect,  your  obedient  servant, 

P.  W    SNOW, 
United  States  Consul, 
Commodore  L  Kearnt, 

Commanding  United  Stages  Squadron. 


No.  35  ]  United  States  Ship  Constellation, 

Macao  Roadsy  November  15,  1842. 

Sir  :  I  have  the  honor  to  acquaint  the  department  with  the  present 
state  of  affairs  in  China,  which  have  not  differed  materially  from  the 
condition  represented  in  my  despatch  No.  32. 

Since  that  period  I  have  visited  Hong  Kong  and  Canton,  and  had 
the  following  correspondence,  (copies  subjoined,)  which  will  afford  the 
necessary  information  to  account  for  my  present  delay  on  this  coast. 

I  am  persuaded  there  will  be  no  difficulty  thrown  in  the  way  of 
American  interests  by  the  Chinese  ;  and  I  only  yield  to  the  urgent 
representations  of  the  United  States  consul,  and  remain  here  to  quiet 
the  minds  of  the  merchants,  and  with  the  hope  that  the  good  under- 
stHnding  which  exists  with  the  authorities  at  Canton  may  be  extended 
to  the  imperial  officers  and  government.  I  am  happy  to  say  such  has 
been  maintained  in  my  intercourse  with  the  authorities. 

It  is  not  improbable  my  stay  at  Canton  during  the  negotiations  on 
commercial  affairs  between  them  and  the  English,  and  the  presence  of 
this  ship,  will  be  useful.  Should  it  become  necessary  to  make  demands 
in  favor  of  equal  rights  and  commercial  privileges,  it  cannot  fail  to 
have  a  beneficial  effect. 

As  the  plenipotentiary  and  imperial  commissioners  are  not  expected 
from  the  north  for  a  fortnight  or  three  weeks,  it  affords  me  the  oppor- 
tunity of  making  my  first  visit  to  Manilla ;  and  I  have  the  honor  to 
inform  you  that  I  sail  to-morrow,  and  that  the  officers  and  crew  enjoy 
uncommonly  good  health. 

I  regret  to  say  that  the  sickness  in  the  northern  ports  the  past  season 
has  been  so  great  as  to  deprive  me  of  visiting  them.  The  French  fri- 
gate Erigone  has  just  returned  from  the  north  with  half  her  crew  dis- 
abled from  disease  ;  and  the  loss  of  the  British  has  been  too  great  to 
allow  a  belief  that  they  could  have  held  out  longer ;  and  therefore  the 
sudden  conclusion  of  a  treaty  on  their  part  was  as  acceptable  to  them 
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as  it  was  to  the  Emperor,  whose  losses  were  much  increased  hy  hordes 
of  native  robbers,  and  his  hopes  of  success  lessened  by  fears  of  revolts 
and  desertions,  which  seemed  to  keep  pace  with  the  successes  of  the 
enemy. 
1  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

LAWRENCE  KEARNY, 
Commanding  U.  8.  Squadron^  East  Indies. 

Hon.  the  Sbcretary  op  the  Navy,  Washington. 


Canton,  January  5,  1843. 

Sir  :  We  beg  to  call  to  your  official  notice  that  our  claims  upon  the 
Chinese  government,  for  losses  by  the  riot  of  the  7th  ultimo,  have 
been  presented  through  the  Hong  merchants,  but  have  not  yet  been 
replied  to. 

As  a  direct  communication  with  the  authorities  might  cause  a  speedy 
settlement,  we  have  to  request  that  you  will  communicate  the  above 
fact  to  Commodore  Kearny,  and  beg  of  him  to  consider  whether  the 
presence  of  himself  and  his  ship^  at  Whampoa,  and  of  himself  at 
Canton,  would  not  further  these,  interests,  which  must  depend  upon 
him  for  protection. 

Respectfully,  your  obedient  servants, 

AGUSTINE  HEARD  &  CO. 
Edward  King,  Esq., 

American  Consular  Agent,  Canton. 


Canton,  Ja/nuary  5,  1843. 
Sir  :  I  beg  to  hand  you  the  enclosed  copy  of  a  letter  addressed  to 
me  by  Messrs.  Augustine  Heard  &  Co.  of  this  place,  respecting  their 
claims  on  the  Chinese  government  for  losses  sustained  by  the  riot 
which  occurred  here  on  the  7th  ultimo.  You  will  notice  that  they 
desire  your  protection  and  assistance,  and  I  am  inclined  to  believe 
that  your  interference  would  hasten  the  settlement  of  their  claims. 
I  am,  respectfully,  your  obedient  servant, 

EDWARD  KING, 
Consular  Agent  of  the  United  States  of  America. 
Com.  Lawrence  Kearny, 

United  States  ship  Constellation^  Macao  Roads. 


United  States  Ship  Constellation, 

Macao  Roadsy  January  9,  1843. 

Gentlemen  :  I  have  duly  received  your  communications  of  the  5th 
instant,  and  have  forwarded  by  this  mail  my  reply  to  the  several  sug- 
gestions therein  mentioned. 

I  have  addressed  the  viceroy  through  the  consulate,  as  a  preparatory 
step,  and  Edward  King,  esq.,  will  communicate  the  contents  to  yon. 

hi  the  mean  time  I  would  suggest  that  you  prepare  a  particular 
schedule  of  all  the  articles^  and  amount  of  cash,  &c.,  and  transmit  it, 
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with  what  other  documents  you  may  think  necessary,  to  me,  in  case 
the  government  do  not  settle  the  aflfair  on  the  present  footing. 
Very  respectfully,  your  obedient  servant, 

L.  KEARNY, 
Commanding  United  States  Squadron^  East  Indies. 
Messrs.  Augustine  Heard  &  Co.,  Canton. 


United  States  Ship  CSonstellation, 

Macao  Roads,  January  9,  1843. 

Sir  :  I  have  received  your  several  communications  of  the  5th  instant, 
covering  a  copy  of  a  letter  from  Messrs.  Augustine  Heard  &  Co.  to  you, 
stating  that  *'  their  claims  upon  the  Chinese  government  for  losses  by 
the  riot  of  the  7th  ultimo  have  been  presented  through  the  Hong  mer- 
chants, but  have  not  yet  been  replied  to  ;"  and  '*  as  a  direct  commu- 
nication with  the  authorities  might  cause  a  speedy  settlement,"  they 
have  requested  you  to  communicate  the  above  facts  to  me,  wishing  me 
to  consider  **  whether  my  presence  at  Canton,  and  this  ship  at  Wham- 
poa,"  would  not  further  these  interests. 

In  reply  to  this  I  have  to  state,  that  so  far  as  such  a  step  is  to  operate 
upon  the  [>rovincial  government  by  a  show  of  force,  it  would  seem 
unnecessary,  with  regard  to  the  means,  at  least,  of  obtaining  payment 
for  losses  incurred  by  unwarrantable  acts  of  mobs,  and  reparation  for 
injuries  sufiFered  by  foreigners,  or  any  citizens  of  the  United  States  in 
particular,  who  cannot  be  obnoxious  to  a  people  they  have  never  in- 
jured themselves. 

After  a  careful  and  just  estimate  of  the  amount  lost  by  the  house 
aforesaid,  and  an  application  shall  be  transmitted  to  the  viceroy,  duly 
authenticated  under  the  seal  of  the  United  States  consulate,  I  am  in- 
clined to  believe  that  full  justice  will  be  done,  without  an  interference 
on  my  part. 

Confident  in  the  fairness  of  the  claim,  as  well  as  in  the  high  sense 
of  honor,  to  say  nothing  of  the  friendly  disposition^  of  the  viceroy,  I 
am  willing  to  leave  the  subject  in  the  present  state,  conveying  my 
sentiments  herein  expressed  through  you  to  his  excellency,  with  a 
request  that  you  will  communicate  the  same  to  him  and  to  Messrs. 
Augustine  Heard  &  Co. 

The  decision  with  which  his  excellency  may  be  pleased  to  come  can 
be  communicated  to  me  from  his  reply  to  you  ;  and  if  my  presence  at 
/Canton  shall  then  be  necessary  to  my  fellow-citizens,  in  aiding  them 
in  any  way,  or  my  official  action  in  this  case  shall  be  considered  more 
satisfactory  to  the  provincial  government  than  the  consulate's,  I  shall 
not  hesitate  to  afford  all  my  assistance,  and  comply  with  equal  pleasure 
with  your  other  suggestions,  should  you  not  receive  a  prompt  reply 
to  your  address. 

I  am,  very  respectfully,  your  obedient  servant,  ^ 

L.  KEARNr, 
Commanding  United  States  Squadron^  East  Indies. 

Edward  Kino,  Esq., 

United  States  Consular  Agent^  Canton. 

Mis.  Doc.  207 5 


66  CAPTAIN    LAWRENCE  KEABNT. 


Canton,  January  5,  1843, 

Dear  Sir  :  We  had  the  pleasure  to-day  to  hear  of  your  arrival  at 
Macao,  and  you  have  doubtless  heard  of  the  attack  upon  a  puniber  of 
the  foreign  factories,  of  the  destruction  by  fire  of  the  English,  Dutch, 
and  Greek  factories,  and  the  plunder  of  such  of  them  as  were  occu- 
pied, by  a  Chinese  mob.  We  are  among  the  sufierers,  our  house  having 
Deen  burned,  with  all  the  furniture,  goods,  &c.,  it  contained  ;  and, 
aiter  the  fire  subsided,  the  treasury  was  forced,  and  about  half  the 
money,  say  nearly  $230,000,  belonging  to  us  and  our  constituents, 
was  taken  off  before  we  could  procure  aid  to  enable  us  to  retake  our 
premises.  We  have,  many  days  since,  made  a  statement  of  our  losses, 
and  sent  it  to  the  authorities,  claiming  reimbursement,  but  have  re- 
ceived no  reply  of  any  sort.  On  the  Ist  instant  one  of  our  coolies  was 
taken  before  the  principal  city  mandarin,  and  has  not  yet  been  re- 
turned to  us,  but  has  been  severely  punished,  it  is  said,  for  refusing 
to  testify  that  the  house  was  fired  by  accident.  We  have  remonstrated 
againnt  these  proceedings^  and  the  detention  of  our  man,  but  get  no 
reply. 

I  have  thus  briefly  stated  our  case  for  your  consideration,  and  would 
suggest  that  we  think  the  presence  of  yourself  and  ship  at  Whampoa, 
and  of  yourself  here,  would  have  a  most  desirable  effect  in  bringing 
the  mandarins  to  a  quick  sense  of  justice. 

I  have  the  honor  to  be,  with  respect,  your  obedient  servant, 

AUGN.  HEARD. 

Commodore  L.  Eearnt. 


Macao,  Jonuary  7,  1853. 
Sir  :  I  beg  to  hand  you  a  letter  which  I  received  this  morning  from 
Augustine  Heard,  esq.,  an  American  gentleman  residing  at  Canton, 
on  the  subject  of  an  attack  by  a  Chinese  mob  on  his  dwelling-house  ; 
which  was  burned^  with  its  contents,  and  a  large  sum  of  dollars  plun- 
dered. Mr.  Heard  thinks  that  your  presence  at  Canton  will  tend  to 
bring  the  mandarins  to  a  sense  of  their  duty  in  relation  to  the  claims 
whicn  he  has  on  the  government  in  this  matter,  in  which  opinion  I 
fully  coincide,  though,  of  course,  you  will  be  governed  therein  as 
your  own  good  judgment  may  dictate. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obedient  ser- 
vant, 

JAMES  P.  STURGIS, 
Vicer  consul  of  the  United  States  of  America. 
Lawrence  Kearny,  Esq., 

Commodore  of  the  U.  8.  East  India  SquadroHy  Macao  Roads. 


United  States  Ship  Constellation, 

Macao  Roads,  January  14,  1843. 
Sir  :  I  have  duly  received  your  letter  of  the  Tth  instant,  covering  a 
communication  from  Augustine  Heard,  esq.,  an  American  citizen,  on 
the  subject  of  his  losses  by  the  mob  at  Canton. 
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I  send  you,  herewith,  copies  of  my  letters  on  that  suhject,  and  I  am 
prepared  to  act  further,  as  circumstances  may  require. 

In  handing  you  the  enclosed  for  your  information,  I  shall  be  glad 
to  hear  from  you  with  regard  to  any  measures  or  advice  you  may  think 
proper  to  suggest,  both  with  respect  to  this  aifair  or  any  other  mat- 
ters, for  the  better  interests  of  the  United  States  or  their  citizens  in 
China. 

Very  respectfully,  your  obedient  servant, 

L.  KEARNY. 
Jas.  p.  Sturgis,  Esq., 

United  States  Vice-consvlj  Macao. 

P.  S. — I  have  just  understood  that  the  imperial  commissioners  have 
arrived  at  Canton ;  and,  as  the  details  of  the  treaty  are  to  be  made  out 
and  new  regulations  for  trade  will  be  entered  upon  in  favor  of  British 
merchants,  I  beg  leave  to  suggest  the  propriety  ot  the  American  mer- 
chants submitting  their  views  as  to  what  relates  to  themselves,  upon 
which  a  representation  could  be  made  for  the  benefit  of  the  interests 
of  the  United  States. 


Consulate  op  the  United  States  op  America, 

China^  MacaOy  January  15,  1843. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  commu- 
nication of  the  14th  instant,  covering  copies  of  your  replies  to  letters 
received  by  you  from  the  consulate  at  Canton,  and  from  Messrs. 
Augustine  Heard  &  Co.,  of  that  city,  on  the  subject  of  a  claim  made, 
or  to  be  made  on  the  Canton  government  for  depredations  committed 
on  the  premises  of  those  gentlemen  by  a  Chinese  mob,  which  attacked 
and  burned  their  dwelling-house  and  contents,  and  plundered  them  of 
a  very  large  amount  of  dollars.  As  Mr.  Heard  has  communicated 
with  me  on  the  subject,  asking  your  interference  and  influence  to  be 
brought  into  action  for  the  purpose  of  obtaining  that  reparation  which 
is  unquestionably  due  from  the  local  authorities  (but  for  whose  supine- 
ness  these  outrages  could  not  have  been  committed)  for  these  most 
gross  attacks  on  the  citizens  of  a  government  always  friendly  to  China, 
I  would,  as  before  written,  suggest  that  you  should,  as  soon  as  cir- 
cumstances admit,  proceed  in  your  frigate  as  far  as  second  bar  in 
Canton  river  ;  and,  after  awaiting  there  a  reasonable  time,  the  resuH 
of  an  application  which  will  be  speedily  made,  through  the  consulate, 
to  the  viceroy  of  Canton,  on  the  subject  of  indemnification  and  repa- 
ration to  the  parties  aggrieved,  then  proceed  to  Canton  where  your 
presence  must,  in  my  opinion,  elicit  a  speedy  and  favorable  termina- 
tion to  the  matter  in  question. 

As  regards  matters  connected  with  the  trade  of  our  country  and 
China,  they  are  generally  favorable,  though  in  some  particulars  the 
American  merchants  have  just  cause  of  complaint  against  the  Canton 
authorities,  in  common  with  traders  of  other  countries.  These  affairs 
will,  I  presume,  be  fully  discussed  between  the  imperial  delegate  and 
Sir  Henry  Pottinger,  at  their  contemplated  interview,  and  arranged 
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in  a  manner  satisfaotory  to  the  British  merchants  in  China  and  those 
connected  with  Chinese  affairs ;  and  as  the  United  States  are  fully  and 
fairly  entitled  to  all  the  privileges  which  this  government  may  cede 
to  other  foreign  flags,  I  would  suggest  that  a  meeting  of  the  Ameri- 
can merchants  at  Canton  be  called,  for  the  purpose  of  considering  and 
representing  to  you,  through  the  consulate,  their  ideas  and  views  on 
the  subject  of  our  trade  and  intercourse  generally  with  the  Chinese, 
to  be  by  you  submitted  to  the  imperial  commissioner.  Our  position 
in  China  is  merely  one  of  traders ;  and  consequently  we  can  ask  for 
nothing  more  than  is  requisite  for  the  conducting  of  our  intercourse 
on  a  footing  that  may  secure  to  both  Chinese  and  ourselves  the  means 
of  conducting  our  trade  in  a  mode  that  may  be  satisfactory  and  hon- 
orable to  both  parties. 

I  have  the  honor  to  remain,  sir,  your  most  obedient  servant, 

JAMES  P.  STURGIS, 
Vice-constU  of  the  United  States  in  China. 

L.  Ebarnt,  Esq., 

Commodore  of  the  United  States  East  India  Squadron. 


Canton,  January  25,  1843. 
Dear  Sir  :  I  have  your  favor  of  Monday,  and  write  a  line  to  say  that 
I  have  not  received  any  answer  from  the  governor  in  reply  to  my  com- 
munication. If  he  intended  to  dispute  the  claim,  I  should  probably 
have  heard  from  him  before  this  time.  I  send  in  another  letter  to- 
day, informing  his  excellency  that  no  reply  had  reached  me,  and  calling 
the  settlement  of  the  claim  to  his  early  attention. 

I  expect  the  Hong  merchants  will  be  forced  to  pay  the  claim,  from 
what  I  hear  from  them. 

I  hope  to  hear  of  your  being  at  Whampoa,  as  it  may  be  necessary 
for  you  to  interfere  in  this  business  after  all. 
Tours,  truly, 

EDWARD  KING. 
Commodore  L.  Ebarnt. 


Canton,  January  16,  1843. 

The  American  consular  agent,  King,  has  been  requested  by  his 
countryman,  Mr.  Heard,  to  lay  before  his  excellency  the  enclosed 
statement  of  losses,  amounting  to  |253,430  60,  sustained  in  conse- 
quence of  the  plunder  and  burning  of  his  factory  (No.  1,  Dutch)  by 
tne  Chinese  mob  on  the  7th  December,  and  to  ask  for  payment.  The 
said  statement  having  been  sworn  to,  he  forwards  it  accordingly,  and 
respectfully  requests  that  Mr.  Heard's  losses  may  be  made  good  to  him. 

Of  the  fairness  of  the  claim  now  presented  the  undersigned  and  his 
nation  s  commodore,  Kearny,  are  fully  persuaded  ;  and  they  cannot 
doubt  that  his  excellency,  who  must  be  aware  of  all  the  circumstances. 
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Will  view  the  subject  in  the  same  light,  and  order  an  early  settlement 
thereof. 

EDWARD  KING, 
GofMvlaT  Agent  of  the  United  States  of  AmeTica. 
To  his  Excellency  the  Governor  op  Canton,  (fee,  &c. 


No.  38  ]  United  States  Ship  Constellation, 

Macao  Roads,  January  16,  *843. 

Sir  :  I  have  the  honor  to  acquaint  you  with  my  proceedings  since 
my  last  communication  (No.  37)  from  Manilla,  and  to  inform  you  of 
the  principal  events  since  that  date. 

I  sailed  from  Manilla  on  the  25th  ultimo,  and  arrived  on  the  1st 
instant  at  Macao  On  the  7th  instant  I  received  a  communication 
from  James  P.  Sturgis,  esq^,  United  States  vice-consul,  covering  a 
letter  from  an  American  merchant  at  Canton,  of  the  firm  of  Augus- 
tine Heard  &  Co.;  and  likewise  a  communication  on  the  same  su^ect 
from  Edward  King,  esq..  United  States  commercial  agent,  relating  to 
a  riot  in  that  city,  stating  the  loss  of  a  large  amount  of  dollars,  and 
the  burning  of  the  dwelling  and  contents  of  said  firm,  and  that  no 
reply  had  been  received  to  their  application  for  remuneration  for  the 
heavy  losses  sustained  by  the  event. 

Under  the  impression  myself  that  the  mob  arose  out  of  other  causes 
than  an  unfriendly  disposition  towards  Americans,  and  that  the 
authorities  will  be  disposed  to  make  full  reparation  for  the  losses,  I 
have  deemed  it  best  to  reply  to  the  communication  before  mentioned, 
in  a  letter  to  the  consulate,  and  requesting  that  another  address  may 
be  sent  to  the  viceroy  on  the  subject,  and  my  sentiments  conveyed  to 
him  therein. 

I  have  heard  nothing  further,  and  therefore  apprehend  the  Hong 
merchants  have  withheld  the  communications  from  the  governor,  they 
being  aware  of  the  nature  of  them,  and  knowing  they  will  be  called 
upon  to  make  good  the  amount  of  damages,  as  is  usual  in  all  cases 
relating  to  demands  made  by  foreigners. 

I  have,  therefore,  deemed  it  my  duty  to  proceed  to  the  river,  and 
send  in  an  address,  by  an  officer  of  this  ship,  to  the  governor,  who 
will,  it  is  believed,  cause  reparation  to  be  made  ;  which,  when  done» 
the  copies  of  the  correspondence  will  be  forwarded  to  the  department. 

I  shall  avail  of  this  occasion  to  renew  my  attempt  to  secure  the  com- 
mercial interests  of  the  United  States,  now  that  the  important  business 
of  making  out  the  details  of  the  treaty,  and  devising  new  regulations 
for  "British  merchants/'  is  pending. 

Political  afiairs  in  China  have  been  in  the  same  posture  since  Sep- 
tember last,  and  I  availed  of  the  occasion  to  visit  Manilla,  for  the  pur- 
poses referred  to  in  former  letters.  I  have  to  state,  however,  that  while 
the  present  anti-English  feeling  exists  so  generally  with  the  Chinese, 
there  can  be  little  dependence  upon  a  treaty,  or  the  laws,  to  preserve 
order ;  and  hence  the  long  continuance  of  a  peace  may  be  considered 
a  matter  of  uncertainty. 

The  Emperor  has  invested  the  head  commissioner,  Elepos,  who 
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arrived  at  Canton  on  the  10th  inst.,  with  powers  to  arrange  affairs 
with  the  British  plenipotentiary  ;  and  unless  a  special  provision  for 
other  than  British  vessels  to  enter  the  five  ports  is  made,  which  it  is 
not  probable  would  be  voluntarily  inserted,  the  trade  of  the  United 
States  would  be  subject  to  being  cut  off,  until  a  treaty  could  be  entered 
into.  I  beg  leave  to  state,  in  connexion  with  this  matter^  that  the 
schooner  Mazeppa  is  now  in  the  north,  with  a  cargo  of  American  cot- 
ton goods,  where  it  appears  the  mandarins  are  now  under  the  impres- 
sion that  English  vessels  only  were  to  be  allowed  to  enter  and  trade. 

I  do  not  understand  that  any  provisions  are  to  be  made  for  any  other 
flag,  as,  in  a  casual  conversation  with  Admiral  Sir  Thomas  Cochrane, 
I  understood  him  to  say,  '^ other  nations  must  look  out  for  them- 
selves ;"  and,  therefore,  conceiving  an  early  attention  to  this  matter 
would  meet  your  approbation,  I  immediately  addressed  the  governor 
of  Canton  in  behalf  of  the  United  States,  and  herewith  transmit  a 
duplicate  copy  of  that  correspondence. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

L.  KEARNY, 
Commanding  the  U.  S.  Squadron  in  the  East  Indies. 

The  Hon.  the  Skcretaky  op  the  Navy, 

Washington. 


Yih,  the  Quang-chow-foo,  proclaims  1o  Honqua  and  the  other  Hong 
merchants,  for  their  lull  information,  that  he  has  received  an  official 
communication  from  his  excellency  the  Governor  General  Ke  Kung, 
stating  that ''  he  had  receized  the  petition  of  King,  consular  agent  of 
the  U.  S.  A.,  which  declares  that,  upon  the  Tth  December,  the  foreign 
barbarian  Heard,  who  resided  in  the  Dutch  Hong,  sustained  losses  in 
specie  and  merchandise,  by  the  burning  and  plunderino:  his  house  by 
the  mob,  to  amount  of  $253,430  50.  It  was  on  the  12th  January, 
1843,  he  petitioned,  requesting  his  excellency  the  governor  general 
to  issue  his  orders  for  the  settling  of  this  loss;  but  not  having  received 
any  answer,  and  the  merchants  from  afar,  the  barbarians  Heard  &  Co., 
being  urgent  for  an  early  settlement,  he  therefore  respectfully  petitions 
again,  and  begged  his  excellency  at  an  early  day  to  examine  and  give 
orders  that  it  be  done,  and  sincerely  superlative  will  be  his  great  vir- 
tue, &c.,  &c. 

'' Before  these  came,  I  had  examined  and  repeatedly  issued  my 
orders,  and  commanded  the  Quang-chow-foo  to  transmit  my  edict  to 
the  Hong  merchants,  that  they,  with  the  barbarian  merchants,  should 
investigate  and  properly  settle  this  business.  Now,  of  different  na- 
tions, barbarian  merchants  have  in  two  instances  petitioned  me,  and 
all  their  losses  are  $43,552.  But  more  than  twenty  of  the  plunderers 
have  been  seized,  who  testify  the  losses  were  not  over  several  ten  thou- 
sands, and  certa  nly  not  $250^000.  The  said  consul's  account  is  man- 
ifestly excessive.  The  night  the  barbarian's  residence  took  fire,  a 
multitude  of  eyes  saw  all  things  that  were  lost,  (and  know  the  amount 
could  not  be  so  immense.)  Furthermore,  this  affair  occurred  in  the 
thirteen  foreign  factories ;  still  more,  therefore,  cannot  the  Hong  mer- 
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chants  shuffle,  and  say  they  do  not  know  the  state  of  the  case.  The 
conclusion  is,  that  whatever  may  be  the  true  amount  of  losses,  and  what 
is  right  to  be  done,  the  Hong  merchants  alone  are  to  be  questioned.  I 
have  accordingly  issued  my  orders  to  the  Quang-chow-foo,  agreeably 
to  my  repeated  injunctions,  to  settle  this  aflfair,  to  command  the  Hong 
merchants,  Honqua  and  others,  with  certainty  and  truth  to  make  a 
clear  examination,  and  speedily  make  a  proper  settlement." 

^'  Hitherto  it  has  been  the  duty  of  these  merchants  to  settle  all  con- 
cerns relating  to  foreigners  ;  and  now,  the  present  affair  occurring  in 
the  thirteen  lactories,  they  can  by  no  means  deny  their  responsibility. 
If  they  can  settle  it  immediately,  they  may  still  have  some  semblance 
of  zeal  for  the  public  good.  If  they  again  follow  their  own  idea,  put- 
ting it  off,  only  causing  delay,  putting  their  hands  in  their  sleeves  as 
though  they  had  nothing  to  do  with  it,  so  that  the  foreigners  per- 
petually trouble  me  with  their  complaints,  the  said  Hong  merchants 
cannot  escape  the  due  punishment  of  their  offence.  Let  the  Quang- 
chow-foo  tremblingly  and  truly  hasten  and  order  the  Hong  merchants 
to  take  the  circumstances  of  the  case,  and  manage  it,  first  transmit- 
ting my  edict  to  the  said  consul,  King,  for  his  information." 

"  Let  there  be  no  opposition,"  &c. 

Having  received  this  command,  I  have  ordered  the  Namhaeheen  to 
act  accordingly,  and  to  convey  the  edict  to  the  said  Hong  merchants, 
that  they,  in  obedience  to  my  repeated  injunctions  to  settle  the  affair 
immediately,  with  certainty  and  truth  make  a  clear  investigation,  and 
properly  manage  the  concern. 

Tremblingly  and  truly  hasten  and  take  the  circumstances,  and  in- 
vestigate and  manage  the  business,  first  transmitting  the  edict  to  the 
said  consul,  King,  for  his  information. 

Let  there  be  no  opposition. 
A  special  edict. 

Taou  Kwang,  23d  year^  1  moon^  3  day,  {February  3,  1843.) 
True  translation.  PETER  PARKER. 


Literal  translaiian.  of  Commodore  Kearny's  despatch,  in  Chinese^  to  the 
Governor  General^  Ke. 

The  American  nation's  man-of-war.  Captain  and  Admiral  Kearny, 
having  arrived  at  Whampoa,  communicates  with  his  equal  his  excel- 
lency the  governor  general  of  the  two  Kwang. 

Touching  the  affair  of  Taou  Kwang  the  twenty-second  year,  the 
eleventh  month,  and  the  seventh  day,  the  outrage  of  the  burning  of 
factories,  and  plundering  my  American  nation's  merchants  of  merchan- 
dize and  foreign  money,  I  am  happy  to  know  that  your  excellency, 
the  governor  general,  is  informed ;  and  I,  the  admiral,  also  know  that 
your  excellency  has  issued  his  proclamation  to  repay  my  American 
nation's  men  their  lost  treasure.  Now  I,  the  admiral,  have  ascer- 
tained that  as  yet  my  American  nation's  men's  losses  have  not  yet 
been  paid,  because  the  Hong  merchants  state,  saying  that  they  them- 
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selves  are  unable  to  collect  so  much  money.  I,  the  admiral,  request 
that  your  excellency  will  look  to  this  affair,  as  three  months  have 
already  passed,  and  four  more  are  required  before  the  losses  shall  be 
repaid. 

My  nation's  merchants  who  have  sustained  these  losses,  tJiese  meUy 
state  that  the  Hong  merchants  wish  to  give  bonds  in  four  months  to 
settle  the  account ;  but  this  arrangement  my  nation's  merchants  do 
not  like,  and  reject  it. 

I,  the  admiral,  will  not  determine  what  is  right  to  be  done,  but 
leave  it  with  your  excellency  to  order  what  is  right  and  just,  in  order 
that  your  excellency's  proclamation  of  the  second  month  and  third 
day  to  the  Hong  merchants  may  be  obeyed  ;  i,  e.  the  proclamation  in 
answer  to  the  respectful  petition  of  my  nation's  vice-consul,  King, 
dat^d  Taou  Kwang,  the  twenty-second  year,  twelfth  month,  and  the 
sixteenth  day. 

It  is  on  account  of  this  business  that  this  communication  is  made. 

The  foregoing  communication  is  made  to  the  guardian  of  the  young 
prince,  member  of  the  board  of  war,  member  of  the  imperial  cabinet, 
and  governor  general  of  the  two  Kwang  provinces,  Ke. 

On  board  the  man-of-war  named  Constellation,  now  anchored  at 
Wharapoa,  Taou  Kwang,  the  twenty-third  year  and  the  second 
month. 

March  15,  18d3. 


Beply  of  the  Governor  General  of  Canton  and  Kwangse  to  a  communioa" 
tion  of  Commodore  Kearny y  of  March  15,  1843. 

To  the  honorable  the  American  Commodore : 

Ke,  the  governor  general  of  Kwangtung  and  Kwangse,  member  of 
the  imperial  cabinet  and  board  of  war,  and  guardian  of  the  young 
prince,  makes  this  reply  to  the  communication  he  has  received,  and 
which  he  fully  understands. 

According  to  the  established  laws  of  the  celestial  dynasty,  whenever, 
among  the  people,  any  sustain  losses  by  theft,  it  is  absolutely  requi- 
site to  seize  the  offender,  and  persevere  to  the  utmost  that  the  original 
goods  that  have  been  stolen  may  be  restored.  In  the  present  case, 
the  property  lost  and  stolen  should,  in  justice,  as  it  is  found  among 
the  offenders  with  the  (owner's)  name  upon  it,  be  seized  and  delivered 
up  ;  but  since  the  amount  is  exceedingly  great,  it  cannot  at  this  time 
be  taken  and  restored.  Therefore,  the  governor  has  issued  this 
proclamation,  ordering  the  Hong  merchants  positively  to  arrange, 
(for  the  emergency,)  for  the  governor  compassionates  the  wishes  of 
men  from  afar.  But  now  the  Hong  merchants,  in  settling  this  affair, 
instead  of  paying  back  the  identical  property  plundered,  have  fixed 
upon  a  plan,  viz  :  they  have  sent  up  their  petition  stating  that,  being 
unable  at  this  time  to  meet  the  demand  ^  they  have  taken  care  to  settle 
it  positively  ;  that  within  the  month  of  July  next  they  will  pav  the 
loseess.  But  your  honor,  the  commodore,  has  communicated  that 
**your  countrymen  dislike  this  arrangement,"   &c.     Previously  to 
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the  receipt  of  this  communication,  the  governor  had  ascertained  that 
the  sum  due  for  merchandize  and  treasure  was  not  small.  Now  it 
devolves  on  the  Hong  merchants,  as  is  right,  to  pay  off  all  the  dehts, 
(due  to  diflferent  foreigners,)  and  these  are  exceedingly  great.  That 
it  is  difficult  at  this  time  to  pay  all  alike,  as  stated  in  their  petition,  is 
really  true.  What  the  commodore  has  communicated — that  his 
countrymen  cannot  wait  a  long  time  for  their  pay — is  self-evident,  and 
according  to  the  principle  of  human  reason ;  and  the  governor  has 
now  ordered  the  Hong  merchants  strenuously  to  endeavor  positively 
so  to  manage  as  to  settle  one  month  earlier,  (than  they  propose,)  that 
within  the  period  of  June  next  the  debt  be  paid  without  fail. 

On  a  former  occasion,  the  governor  received  your  honor  the  commo- 
dore's communication,  requesting  him,  in  his  behalf,  to  **  solicit  the 
favor  of  the  august  Emperor  to  allow  the  merchants  of  his  honorable 
nation  to  trade  upon  the  same  terms  as  those  granted  to  the  merchants 
of  other  nations,"  &c.  As  in  duty  bound,  the  governor  having  al- 
ready addressed  the  Emperor  clearly  upon  the  subject,  waited  the 
coming  of  the  high  commissioners  at  Canton,  where  they  were  in  con- 
cert to  attend  to  the  foreign  relations ;  but  the  Tartar  general,  Eleepie, 
having  arrived  at  this  city,  but  a  short  time  elapsed,  when,  most  un- 
fortunately, on  account  of  disease,  he  *'  went  out  of  office,"  (f.  c.  de- 
ceased)— so  that  whatever  may  be  just  and  equal  in  the  trade  of  each 
nation,  remains  unsettled.  It  is  therefore  necessary  to  wait  the  arrival 
of  his  successor  ;  and  when  some  plan  in  adopted,  then  a  personal  in- 
terview may  be  held  with  your  honor^  the  commodore,  and,  face  to 
face,  the  relations  between  the  two  countries  may  be  arranged,  and  the 
same  be  reported  to  the  Emperor.     This  is  the  reply. 

Taou  Kwano,  29rf  year,  2d  moon,  11th  day,  {March  17,  A.  D.  1843.) 
A  true  translation. 

PETER  PARKER. 


Macao  Roads,  April  13,  1843. 

Kearny,  commodore  of  the  American  ships  of  war,  and  directing 
his  country's  affairs  in  China,  hereby  explains,  and  respectfully  informs 
your  excellency  more  particularly  regarding  your  excellency's  former 
communication,  in  which  were  some  expressions  respecting  the  trade 
and  unsettled  business  between  the  two  countries. 

The  commondore  is  led  to  believe  that  your  excellency  has  misappre- 
hended the  meaning  of  his  communication  of  last  October ;  and  in  your 
excellency's  communication  of  the  17th  ultimo,  which  the  commodore 
has  received,  and  which  he  has  carefully  read,  he  concludes  that  your 
excellency  supposes  him  to  have  received  extensive  powers  frpm  his 
own  government — able  to  manage  the  weightiest  affairs,  and  qualified 
to  settle  a  treaty  with  the  imperial  commissioner,  which,  after  being 
ratified  by  his  imperial  majesty,  shall  become  a  permanent  treaty  be- 
tween our  two  countries.  I,  the  commodore,  perceiving  your  excel- 
lency cherishing  this  good  feeling,  have  already  respectfully  memori- 
alized my  sovereign  fully  regarding  it.     If,  however,  his  imperial 
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majesty  wil  declare  his  will  on  this  point,  my  country  will  no  doubt 
rejoin  to  it  in  the  same  spirit  of  amity,  and  straight  return  an  answer, 
and  send  a  high  officer  to  China,  who,  in  connexion  with  the  imperial 
commissioner,  will  deliberate  and  settle  a  permanent  treaty  of  lasting 
peace  and  friendship.  But  to  commence  this  good  thing,  to  open  this 
road  of  mutual  benefit,  belongs  to  his  imperial  majesty  of  China  ;  for, 
to  take  that  which  will  highly  benefit  another  country,  and  beg  that 
country's  favor  to  permit,  is  rather  demeaning  one's  self  and  honoring 
another.  America  is  a  highly  prosperous  and  great  country,  and  needs 
to  ask  no  favors  of  another  country. 

Regarding  his  communication  of  last  October,  the  commodore  re- 
quested your  excellency  to  imform  his  imperial  majesty  that  his  coun- 
trymen at  present  living  in  China  ought  to  be  treated  with  kindness, 
and  their  rights  regarded  as  they  properly  ought  to  be.  If  your  ex- 
cellency, on  reading  these  words,  inferred  that  the  commodore  was 
begging  a  favor  from  China,  then  your  excellency  W6is  undoubtedly 
mistaken  ;  for  no  such  thing  was  meant.  Moreover,  his  own  country 
would  not  allow  him  to  do  any  act  derogatory  to  the  high  honor  of 
either  country.  It  is,  rather,  the  desire  of  the  commodore  always  to 
obey  his  own  country's  high  commands  ;  and  in  any  case  to  advise  as 
to  the  means  of  attaining  national  benefits,  does  not  appertain  to  him. 
But  if  he  can  be  the  means,  although  for  a  short  time,  of  procuring 
these  great  benefits  for  the  trade  of  his  country,  it  will  afford  him  the 
highest  pleasure.  If  the  governments  of  America  and  China  fully 
know  the  imperial  will,  all  difficulty  will  in  future  be  prevented  ;  for 
the  laws  of  his  country  forbid  all  interference  in  the  internal  policy  of 
other  countries  ;  and,  therefore  China  need  have  no  apprehension  of 
subsequent  difficulties  arising.  But  there  are  persons  in  all  countries, 
who,  grasping  for  gain,  and  to  benefit  themselves  alone  never  regard 
the  national  honor  ;  they  who  scheme  for  profit,  and  in  all  ways  trans- 
gresslaws,  trampling  down  all  obstacles  in  their  path  are  of  this  sort; 
those,  too,  who  by  opium  (gaining  great  profits)  are  getting  their  liv- 
ing, it  is  well  known  belong  to  the  same  class.  The  commodore  has 
no  other  object  besides  maintaining  peace  and  quietness  for  his  coun- 
trymen trading  here  legally  ;  and  if  others  are  seized  by  the  imperial 
cruisers  in  the  acts  of  smuggling  opium  into  China,  then  let  them  be 
judged  and  sentenced  according  to  the  laws 

Your  excellency's  kind  expression  in  a  former  communication  has 
been  received  with  gratitude — **that  his  countrymen  have  been  ob- 
servant of  the  laws — contented  more  than  any  other  nation's  mer- 
chants, with  their  trade."  The  commodore  has  sincere  pleasure  in 
respectfully  reporting  this  testimony  to  his  sovereign. 

What  course  may  be  pursued  in  future,  and  how  long  the  peace  and 
trade  can  be  maintained,  rests  with  the  Emperor ;  and,  also,  whether 
his  countrymen  can  trade  here  on  the  same  terms  with  the  merchants 
of  other  countries,  is  a  very  weighty  matter,  and  he  requests  your  ex- 
cellency to  examine  ;  for,  if  it  cannot  be  equally  permitted,  it  will 
cause  much  unfriendly  feeling  in  his  own  country. 

The  commodore  also  avails  of  this  communication  again  to  say,  that 
what  his  imperial  majesty  grants  to  the  traders  from  other  countries,  his 
own  sovereign  will  demand  for  his  merchants.     And  to  prevent  any 
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subsequent  diflBculties,  your  excellency  will  readily  perceive,  that,  in 
order  to  negotiate  a  permanent  treaty  between  the  two  countries,  and 
settle  the  terms  of  amity  and  friendship,  the  sovereigns  of  both  coun- 
tries ought  to  appoint  high  oflBcers  to  negotiate  thereon,  and  settle  the 
terms  of  a  lasting  treaty,  which  would  be  a  great  benefit. 

Your  excellency's  former  communication  has  been  received,  in  which 
the  time  of  the  Hong  merchants  to  pay  the  losses  of  his  countrymen 
was  fixed  in  the  second  decade  of  the  4th  month.  His  countrymen, 
regarding  this  time  as  very  long,  have  repeatedly  sent  to  me  requesting 
that  the  high  officers  would  order  the  Hong  merchants  to  pay  these 
losses  immediately,  according  to  the  accounts  already  rendered.  The 
commodore  knows  that  your  excellency  will  not  allow  this  trifling 
matter  of  trade  to  be  the  cause  of  future  embarrassment ;  and  he 
therefore  requests  your  excellency  at  once  to  order  the  Hong  merchants 
to  pay  it.  Besides  settling  the  matter  of  these  losses  the  commodore 
has  no  further  business  ;  and  thus  to  be  delayed  by  your  excellency, 
he  cannot  regard  with  pleasant  feelings.  His  countrymen's  property 
was  plundered  by  a  mob  ;  and  because  the  high  officers  thus  delay  to 
repay  their  losses,  the  commodore  has  already  remained  in  Canton 
three  months  alone.  He  cannot,  therefore,  again  bring  this  business 
before  your  excellency,  but  must  respectfully  memorialize  his  own 
sovereign  regarding  the  whole  matter  from  beginning  to  end. 

The  commodore  has  now  no  other  business  in  China,  and  only  awaits 
your  excellency's  reply  to  return  home. 

With  dfentiments  of  high  consideration,  &c.,  &c. 

To  his  Excellency  Kb, 

Governor  Oeneral  of  Kwangtung  and  Kwangae. 


Ke  Kung,  minor  guardian  of  the  heir  apparent.  President  of  the 
Board  of  War,  and  Governor  General  of  the  provinces  of  Kwangtung 
and  Kwangse,  hereby  returns  an  answer  : 

I  have  received  your  communication,  with  which  I  have  made  my- 
self fully  acquainted.  The  various  particulars  relating  to  the  com- 
mercial duties  to  be  paid  by  each  country  are  all  to  be  regulated  uni- 
formly by  one  rule,  without  the  least  partiality  manifested  towards 
any  one.  As  to  what  duties  are  to  be  increased,  and  what  diminished, 
or  what  perquisites  are  to  be  retained,  and  what  done  away  with,  are, 
as  your  excellency  nd  doubt  already  knows,  at  present  matters  of  pub- 
lic and  equitable  negotiation  with  the  English.  We  are  waiting  the 
arrival  of  the  imperial  commissioner  to  conclude  the  negotiations  ; 
and  after  they  have  been  laid  before  his  majesty  and  approved,  they 
will  then  pass  into  force  in  a  uniform  manner  for  every  country.  They 
will  not  enable  the  English  alone  to  derive  advantage  therefrom, 
while  other  countries  are  still  restricted  in  their  trade. 

His  imperial  majesty's  commands  have  already  been  received,  per- 
mitting the  English  to  carry  on  trade  at  the  newly  opened  ports  of 
Fuchan-foo,  Ningpoo,  and  Shanghai ;  but  whether  other  countries 
will  be  in  the  same  manner  allowed  to  trade  there^  I,  the  governor, 
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cannot  presume  here  to  decide  upon.  It  will  be  necessary  to  await 
the  arrival  of  the  imperial  commissioner,  who  will  lay  all  the  circum- 
stances before  his  majesty,  and  request  instructions  how  to  act. 

Respecting  the  matter  of  a  treaty,  upon  which  you  remark,  it  is 
well  known  that  your  honorable  country  is  amicable  and  well  disposed 
in  the  highest  degree  ;  but,  during  the  two  hundred  years  of  inter- 
course between  China  and  other  countries,  there  has  never  been  an 
interchange  of  treaties.  Recently,  indeed,  because  we  and  the 
English  have  been  in  collision  for  successive  years,  and  the  two 
parties  mutually  distrusted  each  other,  a  treaty  of  peace  was  mutually 
drawn  up,  in  order  to  remove  all  suspicion  and  jealousy.  This  arose 
solely  because  harmony  did  not  exist.  But  if  our  two  countries  carry 
on  the  trade  as  usual,  there  will,  of  course,  be  peace  between  us,  and 
no  formal  compact  will  be  necessary  in  addition.  It  would  be  an 
unnecessary  and  circuitous  act.  I  beg  your  excellency  to  consider 
upon  this  matter,  (and  see  if  it  be  not  so.) 

Respecting  the  remuneration  to  American  merchants  for  their 
property  lost,  I  have  transmitted  urgent  orders  to  the  Hong  mer- 
chants to  have  it  ready  for  delivery  at  the  time  appointed,  in  the 
fourth  month,  according  to  the  amount  agreed  on.  That  time  will 
speedily  be  here,  nor  shall  the  matter  be  delayed  any  longer  than 
that  time. 

To  his  Excellency  the  Ambrican  Commander. 

Canton,  Taou  Kwang,  23d  year,  3d  moony  11th  day,  (April  1,6,  1843.) 

True  translation. 

S.  W.  WILLIAMS. 


United  States  Ship  Constellation, 

At  anchor  in  the  Bogue,  April  19,  1843. 

Sir  :  You  will  oblige  me  if  you  will  give  me  the  names  of  the 
American  vessels  which  have  arrived  from  the  United  States,  and 
which  remain  on  this  coast  since  the  year  1840.  Also,  what  vessels 
have  discharged  their  crews  in  consequence  of  any  alleged  sale  of 
aforesaid  vessels  ;  and  what  vessels  under  the  American  flaff  are  to 
be  recognized  as  lawful  traders  on  this  coast — by  which  I  do  not 
intend  to  include  those  in  the  regular  tea  trade. 

I  have  sent  a  boat  down  with  a  letter  from  the  governor  to  be 
translated ;  and,  as  much  depends  upon  its  contents,  I  request  an 
early  reply,  that  I  may  understand  how  to  act  in  case  I  fall  in  with 
any  more  opium  smugglers. 

I  am,  very  respectfully,  your  obedient  servant, 

LAWRENCE  KEARNY, 
Commanding  the  United  States  East  India  Squadron. 
James  P.  Sturgis,  Esq. , 

Vice-consul  of  the  United  States  in  China. 
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Consulate  op  the  Unitbd  States  op  America  in  China, 

Macao,  April  20,  1843. 

Sir  :  In  reply  to  your  letter  of  yesterday's  date,  I  beg  to  inform 
you  that  the  following  specified  vessels  are  such  as  have  arrived  in 
China  in  1841  and  1842  and  1843,  and  are  now  in  this  country,  (in 
part,)  though  the  absent  are  expected  to  return,  viz  : 

Schooner  Anglona — sold  to  the  English  ;  now  in  the  opium  trade 
under  British  passport ;  crew  discharged  ;  register  sent  home. 

Schooner  Princess — sold  to  the  English  ;  now  on  a  voyage  to  Bom- 
bay ;  crew  discharged  and  register  kept  in  this  office.  She  is  now 
called  the  Petrel,  and  sails  under  British  pass. 

Schooner  Ariel — sold  to  Mr.  George  W.  Frazer,  an  American,  and 
commanded  by  a  Mr.  Shannon,  of  the  United  States  navy,  as  he  says. 
This  vessel  is  in  the  opium  trade,  and  really  owned  by  an  English- 
man.    Crew  discharged  and  register  kept. 

Schooner  Mazeppa — sold  to  the  same,  and  commanded  by  him  ; 
situated  the  same  as  the  Ariel ;  register  detained  by  me. 

Schooner  Gazelle — American,  from  Boston  ;  engaged  in  the  opium 
trade  under  charge  of  an  English  house. 

Schooner  Zephyr — American,  T.  M.  Johnson,  master,  now  on  a 
voyage  to  Bombay;  crew  discharged  here.  She  is  coming  back  to 
China. 

Brig  Sarah  Abigail — sold  by  the  master,  Isaac  S.  Doane;  crew 
discharged  and  register  sent  home.     She  is  American  owned. 

Barque  (or  ship)  Lark,  Captain  Tibbits  ;  waiting  for  employment. 

Ship  America^ — condemned  and  sold  to  the  English  ;  now  bought  by 
Americans,  and  called  the  New  Lintin.     She  is  a  store  ship. 

Ship  Lema — Captain  William  Poor ;  bought  from  the  English  by 
Americans  ;  is  now  at  Whampoa,  but  how  employed  I  am  not  aware. 

I  have  the  honor  to  remain,  sir,  with  much  respect,  your  very  obedient 
servant, 

JAMES  P.  STDRGIS, 
Ftce-ootwirf  of  the  United  States  of  America. 

Commodore  L.  Kearny, 

Commanding  United  States  East  India  Squadron. 


To  American  merchants  and  others. 

All  persons  having  goods,  merchandize,  or  treasure  to  ship  from  one 
port  to  another  on  this  coast,  are  hereby  cautioned  against  intrusting 
the  same  on  board  any  vessel  in  the  ^'  opium  trade,"  sailing  under  the 
flag  of  the  United  States  of  North  America. 

Dated  on  board  the  United  States  frigate  Constellation,  harbor  of 
Amoy,  coast  of  China,  this  18th  day  of  May,  A.  D.  1843. 

LAWRENCE  KEARNY, 
Com'g  the  United  States  Squadron  in  the  East  Indies. 
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United  States  Ship  Constellation, 

Macao  Roads y  April  21,  1843. 

Sir  :  Herewith  you  will  receive  a  copy  of  the  governor's  reply  to  my 
last  communication,  which  is  respectfully  referred  to  as  the  result  of 
my  late  visit  to  the  river  ;  and  as  far  as  the  same  may  be  considered  a 
matter  of  interest  to  yourself  and  our  country,  it  can  be  used. 

I  also  send  you  the  original  despatch  from  the  governor  on  a  former 
occasion,  upon  the  same  subject,  a  translated  copy  of  which  you  now 
have. 

The  case  of  Messrs.  Heard  &  Co.,  with  these  documents  in  support 
of  their  claim,  is  now  left  in  your  hands  ;  of  which  I.beg  you  to  acquaint 
them.  Begretting  myself  that  it  has  not  been  finally  settled,  I  cannot 
now  doubt  its  being  paid  at  maturity  of  the  order  from  his  excellency. 

The  aspect  of  affairs,  as  seen  by  your  referring  to  the  governor's 
words  respecting  our  trade,  looks  as  favorable  as  can  be  expected,  and 
I  shall  rest  satisfied  with  having  called  his  attention  to  the  matter, 
and  transmit  the  case  for  the  information  of  our  government. 
I  am,  respectfully,  your  obedient  servant, 

LAWRENCE  KEARNY. 

James  P.  Sturgis,  Esq., 

Vice-consul  of  the  United  States  at  Macao. 


No.  46]  United  States  Ship  Constellation, 

Amoy  Harbor y  China,  May  19,  1843. 

Sir  :  I  have  to  acquaint  you  that  since  my  leaving  Manilla,  on  the 
Tth  instant,  no  new  case  of  cholera  has  occurred  on  board.  The  officers 
and  crew  are  now  in  good  health. 

The  subjoined  list  contains  the  names  of  those  taken  and  deceased. 

In  proceeding  north,  a  great  change  in  the  temperature — from  ex- 
treme heat  to  moderate  cool  weather — has  had  the  beneficial  effect  to 
remove  the  cause  of  the  malady. 

The  water  procured  at  Manilla,  I  am  sorry  to  say,  proved  impure ; 
and  in  order  to  change  the  stock  before  going  into  the  Pacific,  I  have 
touched  at  this  place.  I  attribute  the  general  good  health,  in  a  great 
measure,  during  the  cruise,  to  the  plentiful  supply  of  good  wholesome 
water  and  provisions. 

I  have  also  to  inform  you  that  the  American  schooner  Ariel,  a  noto- 
rious opium  smuggler,  bas  just  disposed  of  a  cargo  of  that  article  in 
this  vicinity.  She  is  one  of  the  vessels  referred  to  in  my  last  despatch. 
She  sails  under  the  American  flag,  without  other  authority  than  a  bill 
of  sale  to  one  George  W.  Frazer,  an  American  citizen,  who,  without 
any  sort  of  means  whatever,  now  appears  as  the  owner  of  very  valua- 
ble American  schooners  on  this  coast  in  the  opium  trade.  I  have 
ample  proof  that  he  docs  not  belong  to  any  mercantile  firm  whatever, 
and  that  he  has  not  been  in  the  United  States,  nor  out  of  this  country, 
for  six  or  eight  years.  The  American  schooner  Mazeppa  and  others 
were  expected  here  momentarily,  but  I  believe  have  changed  their  des- 
tination, on  information  of  the  seizure  of  the  Ariel  being  sent  out  by 
their  agents.  This  same  adventurer,  Frazer,  is  owner  and  master  of 
the  Mazeppa. 
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The  schooner  Ariel  has  now  on  board  a  valuable  cargo  for  English 
opium  traders  in  Macoa — from  one  hundred  and  thirty  to  one  hundred 
and  fifty  thousand  dollars  in  Sycee  silver  alone,  and  the  remainder  in 
camphor — being  the  return  cargo  for  opium. 

The  American  flag  is  now  the  only  cover  for  this  illicit  trade,  Sir 
Henry  Pottinger  having  issued  a  proclamation  against  it ;  and  the 
English  cratt  having  been  turned  away  from  the  rivers,  has  placed 
the  Americans  in  a  peculiarly  advantageous  position  as  freighters 
under  the  flag  of  the  United  States. 

The  British  officers  have  informed  me  here  that  their  subjects  defy 
them  by  pointing  to  the  American  flag  over  that  contraband  article  ; 
but  I  am  in  hopes  that  this  desecration  will  receive  some  salutary  les- 
sons before  I  leave,  in  case  I  fall  in  with  any  more  vessels  of  this  kind. 

With  regard  to  the  Ariel,  I  have  taken  her  papers  and  colors  from 
her  ;  and  I  have  obliged  her  master  to  discharge  the  whole  of  her 
cargo  here,  and  then  he  is  to  return  to  Macao.  Her  papers  are  en- 
dorsed by  me  in  a  manner  which  will  render  them  unavailable,  and 
are  returned  sealed  to  the  consulate.  Were  it  not  for  the  risk,  I  would 
send  her  to  the  United  States  ;  but  she  capsized  once  or  twice  in  Bos- 
ton harbor  before  she  sailed,  and  is  now  a  dangerous  vessel.  Should 
I  fall  in  with  any  sea -worthy  vessels  of  her  character,  I  shall  send 
them  home,  that  their  case  may  be  properly  derided  by  the  laws,  of 
which  the  owners,  as  well  as  the  consular  establishment  of  the 
United  States,  seem  to  have  been  clearly  regardless  in  making  trans- 
fers that  are  illegal.  These  sham  sales  are  well  known,  by  which  our 
national  character  is  daily  loosing  ground,  and  will  so  continue  while 
the  public  consular  duties  are  confided  to  merchants  whose  interests 
are  so  deeply  involved  in  the  transactions  before  cited. 

The  subjoined  copy  of  a  public  notice  on  this  occasion  is  respectfully 
presented  for  your  information.  The  subject  has  been  brought  to  the 
Knowledge  of  the  imperial  officers  by  a  translation  of  the  same  into  the 
Chinese  language. 

1  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

L.  KEARNY. 

The  Hon.  the  Secretary  op  the  Navy. 


United  States  Ship  Constellation, 
Under  way,  entrance  Amoy  Harbor ^  May  21,  1843. 

Sir  :  I  enclose,  herewith,  extracts  from  the  log-book  of  the  schooner 
**  Ariel,"  and  also  an  extract  from  the  United  States  laws  on  naviga- 
tion. The  grounds  for  taking  the  Ariel  are  based  on  these  papers,  and 
of  course  the  **  Mazeppa"  will  be  liable  to  the  same  seizure  in  case  i 
should  fall  in  with  her. 

I  am,  very  respectfully,  your  obedient  servant, 

L.  KEARNY. 
James  P.  Sturgis,  Esq., 

United  States  Vice-consul,  Macao, 
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Extract  from  the  United  States  Laws  on  Navigation^  Article  1362. 

"  But  no  such  vessel  shall  be  entitled  to  registry,  or,  if  registered, 
to  the  benefits  thereof,  if  owned,  in  whole  or  in  part,  by  any  citizen 
usually  residing  in  a  foreign  country,  during  such  residence,  unless 
he  be  a  consul  of  the  United  States,  or  an  agent  for,  and  a  partner  in, 
some  house  of  trade,  or  copartnership,  consisting  of  citizens  of,  and 
actually  carrying  on  trade  within,  the  United  States.'  * 


United  States  Oobcmbrcial  Agency, 

OahUy  Sandwich  Islands^  Jvly  T,  1843. 

Sir  :  I  have  the  honor  to  inform  you  that  on  the  25th  of  February 
last,  a  provisional  cession  of  the  Sandwich  Islands  was  made  by  his 
majesty  Kamehameha  III  to  Captain  Lord  George  Paulet,  of  H.  B.  M. 
ship  Carysfort. 

The  immediate  cause  of  this  act  will  be  found  in  the  correspon- 
dence which  took  place  between  the  parties,  herewith  enclosed,  and  to 
which  I  would  respectfully  call  your  attention. 

I  also  enclose  to  you  a  copy  of  a  message  which  the  President  of  the 
United  States  sent  to  the  House  of  Kepresentatives  on  the  30th  of 
December  last,  relative  to  the  Sandwich  Islands,  and  the  report  of  the 
Committee  on  Foreign  Affairs  relative  to  the  same. 

That  the  government  of  the  United  States  will  adopt  any  extraor- 
dinary measures  to  secure  to  his  majesty  Kamehameha  III  the  exclu- 
sive sovereignty  of  these  islands — a  sovereignty  which  has  most 
unjustly  been  taken  from  him  — is  a  question  upon  which  you  can  form 
an  opinion  after  perusing  the  documents  above  referred  to. 

I  avail  myself  of  this  opportunity  to  communicate  to  you  that  intel- 
ligence has  been  received  at  this  office  of  the  death  of  Commodore 
Isaac  Hull,  one  of  the  brightest  ornaments  of  the  United  States  navy. 
To  one  who  has  served  his  country  so  long,  so  ably,  and  so  faithfully, 
every  honor  which  his  country  can  offer  to  his  memory  is  due.  It  is 
hardly  necessary  for  me  to  express  a  wish  that  the  customary  measures, 
expressive  of  the  loss  which  our  country  has  sustained,  be  adopted  by 
you  on  receipt  of  this  intelligence. 

With  sentiments  of  regard,  I  have  the  honor  to  be  your  most  obe- 
dient, humble  servant, 

WM.  HOOPER, 
Acting  United  States  Commercial  Agent. 

Com,  Lawrence  Kearny, 

United  States  Frigate  Constellation^  Oahu. 


United  States  Ship  Constellation, 

Eondula^  OahUy  Jvly  10,  1843. 

Sir  :  Your  letter  of  the  Tth  instant,  with  the  accompanying  docu- 
ments, duly  received,  informs  me  that  a  provisional  cession  of  the 

Act  31>t  December,  1792,  sec.  2. 
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Sandwich  Islands  was  made  by  his  Majesty  Eamehameha  III  to  Cap- 
tain Lord  George  Panlet,  of  H.  B.  M.  ship  Carysfort,  and  that  ^^  the 
immediate  cause  of  the  act  will  be  found  in  the  correspondence  which 
took  place  between  the  parties  '' 

His  Majesty  Kamehameha  III,  ceding  to  any  power  whatever  the 
independence  of  his  Islands,  and,  without  resisting,  surrendering  an 
undisputed  right  and  sovereignty,  is  calculated  to  invite  the  attention 
of  the  government  of  the  United  States,  and  "^  the  United  States  and 
their  citizens  would  seem  to  claim  a  large  share  of  consideration  in 
this  matter.  Therefore,  on  behalf  of  the  same,  I  beg  you  to  publish 
the  enclosed  copy  of  a  protest,  with  this  letter. 

With  regard  to  ^^  the  correspondence,"  I  request  to  be  informed 
what  preliminary  measures  were  taken  by  the  commander  of  H.  B.  M. 
ship  Carysfort  for  the  safety  of  the  lives  and  property  of  American 
citizend  residing  at  Oahu,  previous  to  4  o'clock  p.  m.  of  Saturday, 
the  18th  of  February  last ;  and,  if  any,  what  time  the  announcement 
of  his  intention  to  attack  the  town  at  that  time  with  said  ship  was 
received,  and  whether  any  protest  on  the  occasion  was  made,  or  re- 
monstrance against  that  precipitate  course. 

It  appears  to  me  that  when  an  act  is  to  be  attempted,  regardless  of 
the  rights  of  others,  especially  a  case  involving  great  and  certain  dis- 
tress, by  letting  loose  the  bonds  of  government,  it  becomes  a  duty  to 
restrain  it  to  a  reasonable  time  by  force,  to  the  extent  of  that  force, 
be  it  ever  so  small. 

While  the  United  States  government  refrains  from  entangling  alli- 
ances with  other  nations,  and  grasps  at  no  power  or  territory  abroad, 
it  would  seem  but  reasonable  that,  having  no  portion  of  the  spoils  at 
the  cutting  up  of  the  world,  it  should  allow  no  infringement  upon 
the  rights  of  its  citizens. 

I  am,  very  respectfully,  your  obedient  servant, 

LAWRENCE  KEARNY, 
Commanding  United  States  East  India  squadron. 

WiLUAM  Hooper,  Esq.,  ' 

United  States  Commercial  Agent^  Oahu. 


United  Stat^  Commercial  Agbkct, 
OahUy  Sandtoich  Islands ^  July  11,  1843. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  commu- 
nication of  yesterday's  date,  in  which  you  request  to  be  informed 
**what  preliminary  measures  were  taken  by  the  commander  of  H.  B. 
M.  ship  Carysfort  for  the  safety  of  the  lives  and  property  of  American 
citizens  residing  at  Oahu,  previous  to  4  o'clock  p.  m.  of  Saturday, 
the  18th  of  February  last,  and,  if  any,  what  time  the  announcement 
of  his  intention  to  attack  the  town  at  that  time  with  said  ship  was 
received,  and  whether  any  protest  on  the  occasion  was  made,  or  re- 
monstrance against  that  precipitate  course.'' 

The  undersigned  would  observe,  in  reply,  that  no  preliminary  steps 
whatever  were  taken  by  the  commander  of  H.  B.  M.  ship  Carysfort  for 
the  safety  of  the  lives  and  property  of  American  citizens  resident  at 
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Oahu,  other  than  that  of  infomiing  Captain  Long  of  the  United  States 
ship  Boston,  between  the  honrs  of  11  and  12  o'clock,  on  the  night  of 
the  17th  of  February,  of  the  hostile  measures  which  he  intended  to 
pursue  against  the  Sandwich  Islands  government  on  the  following 
day.  Optain  Long  immediately  handed  to  me,  in  person,  the  com- 
munication which  he  had  received  from  the  commander  of  the  "Carys- 
fort,"  a  copy  of  which  was  embodied  in  a  public  noti(^  issued  by  me 
early  on  the  morning  of  the  18th^  tendering  to  the  American  residents 
the  ship  Boston  as  an  asylum  fof  their  families  and  property. 

At  about  11  o'clock  of  the  morning  of  the  18th,  Mr.  Simpson, 
actipg  H.  B.  M.  consul^  addressed  me  a  note,  stating  that  unless  cer- 
tain demands  made  by  Captain  Paulet  upon  the  king  of  these  islands 
were  not  complied  with  at  or  before  4  o'clock  p.  m.  of  that  day,  *'  he 
will  at  that  hour  commence  hostilities  agaiust  this  government."  On 
receipt  of  this  note  I  immediately  repaired  to  the  council  of  chiefs, 
then  assembled  to  deliberate  on  the  course  to  be  pursued  under  exist- 
ing circumstances,  and  requested  his  Majesty  the  king  to  state  dis- 
tinctly whether  the  nature  of  the  '^ demands"  was  such  as  would 
forbid  the  possibility  of  his  acceding  to  them.  He  replied  that,  so  far 
as  the  native  population  were  interested,  thef  had  but  little  to  lose  in 
any  attack  which  might  be  made  on  the  town,  and  he  had  a  mind  not 
to  accede  to  ** demands"  so  unjust  and  oppressive  ;  but,  in  considera- 
tion of  the  affection  (aloha)  he  bore  for  tne  many  Americans  resident 
in  the  town,  and  in  consideration  of  the  great  amount  of  property 
they  had  at  stake,  he  should  probably  accede  to  the  ^^  demands," 
under  protest. 

Official  information  of  the  same  having  been,  communicated  to  me 
by  his  excellency  the  governor  of  the  island,  I  gave  due  notice  thereof, 
and  the  public  mind,  then  under  great  excitement,  became  in  a  measure 
quieted. 

I  am  not  aware  that  any  protest  or  remonstrance  was  made  by  Cap- 
tain Long  against  the  precipitate  course  declared  by  Captain  Paulet. 

From  this  office  he  could  have  received  none,  from  the  fact  of  his 
having  refused  to  acknowledge  me,  as  well  as  the  consul  of  France, 
as  the  representati^s  of  our  respective  governments. 

The  undersigned,  considering  the  occupation  of  these  islands  by 
any  other  power  than  that-  of  the  native  government  to  be  an  affair  of 
grave  importance  to  the  government  of  the  United  States,  availed 
himself  of  the  earliest  opportunity  to  forward  to  the  Secretary  of  State, 
by  a  special  messenger,  a  full  statement  of  the  transactions  of  Captain 
Paulet,  and  of  the  provisional  cession  of  the  islands  to  Great  Britain. 

I  shall  avail  myself  of  another  opportunity  to  transmit  to  you  a 
statement  of  some  of  the  grievances  to  which  the  citizens  of  the  United 
States  resident  here  have  been  subjected  since  the  assumption  of  the 
government  of  the  islands  by  Captain  Lord  George  Paulet. 

With  every  sentiment  of  respect,  I  have  the  honor  to  be  your  mort 
obedient,  humble  servant, 

WM.  HOOPER, 
Acting  U.  8.  Commercial  Agent. 

Commodore  Lawrbncb  EbA£NY, 

Commanding  U.  S.  East  India  squadrony  off  Honclvlu. 
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U.  S.  Flag  Ship  Constrllation. 

Off  Honolulu,  Oahu,  July  li,  1843. 

Sir  :  I  have  the  honor  to  transmit  for  your  information  a  copy  of 
my  communication  to  his  Majesty  Eamehameha  III. 

The  discussion  of  the  subject  of  the  loss  of  the  independence  of  these 
islands  of  Hawaiia,  and  of  a  forced  change  in  their  municipal  regula- 
tions, ta  the  detriment  of  the  interests  of  the  citizens  of  the  United 
States  of  America,  may  perhaps  more  appropriately  belong  to  our 
respective  governments.  I  shall  therefore  withhold  all  further  com- 
ment upon  questions  so  grave  and  important. 

Recording  this  protest,  (enclosed,)  for  the  purposes  therein  ex- 
pressed, I  remain,  very  respectfully,  your  most  obedient  servant, 

LAWRENCE  KEARNY, 
Commander-in-chief  U.  S.  naval  force  in  the  East  Indies. 

Captain  the  Rt.  Hon.  Lord  Gborob  Paulbt, 

Commanding  H,  B.  M.  ship  Carysfort. 


Hbr  Majbsty's  Ship  Oarysfort, 
Honolulu^  WoahoOy  Sandwich  Idanda^  July  17,  1843. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  11th  instant,  received  this  morning,  enclosing  a  copy  of  your  com- 
munication with  his  Majesty  Kamehameh'a  III,  and  have  the  honor 
to  remain,  sir,  your  most  obedient  servant, 

GEORGE  PAULET,  Captain. 
Commodore  Kearny, 

Commander-in-chief  U,  8.  naval  forces  in  the  East  Indies. 


In  the  name  and  on  behalf  of  the  people  of  the  United  States  of 
America  and  their  government,  which  the  undersigned  has  the  honor 
to  represent,  and  in  order  to  explain  clearly  Tor  the  information  of  all 
concerned,  is  issued 

A  PROTEST. 

Whereas  a  provisional  cession  of  the  Hawaiian  or  Sandwich  Islands 
was  made  by  his  Majesty  Kamehameha  III,  king,  and  Kekauluohi, 
premier  thereof ,  unto  Lord  George  Paalet,  commanding  H.  B.  M.  ship 
Carysfort,  to  wit,  on  the  twenty-fifth  day  of  February,  eighteen  hundred 
and  forty-three :  And  whereas  the  United  States'  interests,  and  those 
of  their  citizens  resident  in  the  aforesaid  Hawaiian  Islands,  are  deeply 
involved  in  a  seizure  of  his  majesty's  gcfvernment  under  the  circum- 
stances, as  well  aa  in  the  act  oF  the  aforesaid  king  and  premier  ac- 
ceding thereto,  under  a  protest  or  otherwise,  to  afiect  the  interests 
before  cited :  Now,  therefore,  be  it  known  that  I  solemnly  protest 
against  every  act  and  measure  in  the  premises. 

And  I  do  declare  that,  from  and  after  the  .date  of  said  cession  until 
the  termination  of  the  pending  negotiations  between  his  Majesty's  en- 
voys and  the  government  of  her  Britannic  Majesty,  I  hold  his  Majesty 
Kamehameha  III  and  Captain  Lord  George  Paulet  answerable  for  any 
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and  every  act  by  which  a  citizen  of  the  United  States,  resident  as 
aforesaid,  shall  be  restrained  in  his  just  and  undisputed  rights  and 
privileges,  or  who  may  suflFer  inconvenience  or  losses,  or  be  forced  to 
submit  to  any  additional  charges  on  imports  or  other  revenue  matters, 
or  exactions  in  regard  to  the  administration  of  any  municipal  laws 
whatever  enacted  by  the  *^  commission j**  consisting  of  his  Majesty 
King  Eamehameha  III,  or  his  deputy,  of  the  aforesaid  islands,  and 
the  Rt.  Hon.  Lord  George  Paulet,  Duncan  Forbes  Mackay,  esq.,  and 
Lieutenant  Frere,  R.  N. 

Given  under  my  hand  on  board  the  United  States  ship  Constellation, 
at  anchor  off  Honolulu,  Oahu,  this  eleventh  day  of  July,  1843. 

LAWRENCE  KEARNY, 
Comrnander-ift'chie/ of  the  U.  S.  naval  force  in  the  East  Indies. 

To  his  Majesty  Kambdambha  III, 

King  of  the  Sandtvich  Islands.  • 


United  States  Commercial  Agency, 

Sandwich  Islands,  July  14,  1843. 
Sir  :  I  am  officially  informed  by  his  excellency  the  governor  of  this 
island  that  a  seaman,  from  the  United  States  ship  '^  Constellation,'' 
has  been  convicted  of  horse-racing  through  the  streets  of  Honolula,  in 
direct  violation  of  the  law  to  prevent  the  same  ;  and  that  the  man  will 
be  confined  in  the  fort  until  the  penalty  (five  dollars)  is  paid. 
I  have  the  honor  to  be  your  most  obeidient  servant, 

WILLIAM  HOOPER, 
Acting  U,  S.  Commercial  Agent. 
Commodore  L.  Kearny, 

Commanding  TJ  S.  East  India  squadron,  off  Hondtda. 


United  States  Constellation, 
Off  Hondviu,  Oahu,  July  14,  1843. 

Sir  :  I  am  informed  that  one  of  my  men  is  confined,  under  the 
British  flag  flying  in  your  town,  at  the  fort. 

I  cannot  recognize  any  right  in  your  excellency,  while  the  English 
flag  is  displayed,  to  imprison  an  American  citizen  in  said  fort^  and 
therefore  I  request  his  immediate  release  and  a  new  trial,  if  required. 

While  disposed  to  comply  with  all  the  laws  of  the  land,  under  every 
circumstance,  during  the  provisional  cession  of  this  government,  lam 
bound  to  regard  the  rights  and  privileges  of  every  American  citizen 
claiming  protection  from  my  'own  government.  Therefore,  the  act 
complained  of,  coming  under  the  Hawaiian  municipal  laws  and  reg- 
lations,  is  a  matter  for  serious  consideration  ;  and,  on  the  part  of  the 
government  of  the  United  States,  I  protest  against  having  their  citizens 
seized  by  the  authorities  of  these  islands  and  restraineCl  under  the 
British  flag — not  recognized,  at  this  time,  to  be  the  flag  of  the  Ha- 
waiian islands. 

In  **  the  official  correspondence  relating  to  the  late  provisional  ces- 
sion of  the  Sandwich  islands/'  I  cannot  perceive  one  word  from  his 
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Majesty  Eamehameba  III  which  aathorizes  the  entire  destruction  of 
every  Hawaiian  flag  on  the  islands,  or  the  hoisting  of  the  Britir.h  flag 
on  his  fort ;  all  concessions  on  his  part  having  been  made  under 
^^  protest."  •  • 

I  have  the  honor  to  be  your  excellency's  most  obedient  servant, 

LAWRENCE  KEARNY, 
Ccmmanding  the*  U,  8.  naval  force  in  the  East  Indies. 
To  his  Excellency  Kkkauluohi, 

Governor  of  Oahu^  dkc.y  <tc. 


Fort  Honolulu,  Jtdy  15,  1843. 

Salutations  to  you,  the  American  commodore. 
I  have  received  your  communication  respecting  your  men  who  are 
confined  in  the  fort,  and  would  beg  leave  to  state,  that  all  I  can  say 
on  this  subject  is,  that  in  the  present  condition  of  Qur  affairs  I  cannot 
liberate  the  men  unless  they  pay  their  fine,  on  which  they  will  be 
discharged. 

I  have  no  other  place  where  I  can  confine  prisoners.  I  did  not  raise 
the  British  flag  on  the  fort,  which  is  the  cause  of  so  much  trouble  to 
us  at  present. 

Yours,  with  great  respect, 

M.  KEKAULUOHI. 
A  correct  translation — Attest : 

G.  P.  JUDD,  Translator  to  the  government. 


Lahaina,  July  19,  1843. 

Salutations  to  you,  Lawrence  Kearny,  commander-in-chief  of  the 
United  States  naval  force  in  the  East  Indies. 

I  have  received  your  despatch,  protesting  against  the  cession  of  my 
islands  to  Lord  Gkorge  Paulet,  captain  of  her  Britannic  Majesty's  ship 
Carysfort,  and  all  the  acts  of  the  British  commissioners  which  may 
injure  the  interests  of  any  American  citizen,  from  that  time  until  the 
completion  of  arrangements  in  England. 

With  due  respect  1  would  inform  you  that,  because  I  was  in  great 
distress,  and  because  of  the  heavy  demands  made  upon  me,  I  ceded  my 
islands  in  the  confident  expectation  that  I  shall  receive  them  again  ; 
and  all  the  facts  have  been  forwarded  to  the  agents  whom  we  have 
sent  to  arrange  our  aflairs  in  England. 

Moreover,  there  now  exist  serious  troubles,  occasioned  by  the  abro- 
gation of  laws  and  by  other  acts  of  the  British  commissioners,  and  I 
have  in  consequence  withdrawn  from  them. 

Enclosed  is  a  copy  of  my  proclamation,  setting  forth  the  reasons  for 
this  withdrawal. 


I  am,  respectfully,  yours, 
A  correct  translation. — Attest : 


KAMEHAMEHA  III.     [l.  s.] 
KEKAULUOHI,  Premier. 

G.  P.  JUDD, 

Translator  for  government. 
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HoNOLiTLU,  Oahu,  Sandwich  Islands,  Jtdy  18,  1843. 

Sir:  The  undersigDed,  citizens^of  the  United  States,  interested  in 
the  welfare  and  prosperity^f  the  Hawaiian  government,  and  in  conse- 
quence of  recent  events  at  these  islands,  which  have  excited  our  most 
anxious  solicitude,  and  the  exposure  of  American  interests,  which  we 
possess  and  represetit,  and  in  which  a  large  portion  of  our  country- 
men are  concerned.  Would,  for  thenjselves,  their  families,  and  property, 
and  in  hehalf  of  the  amount  of  property  at  stake,  the  spirit  of  Ameri- 
can enterprise  here,  the  contiguity  of  the  northwest  territory  ;  in  be- 
half of  the  American  whale  fishery,  and  commerce  concerned  in  the 
trade  with  the  west  and  northwest  coast  of  America,  the  islands  of  the 
Pacific,  and  China,  and  in  behalf  of  what  we  hold  dear  on  earth  and 
would  preserve  for  our  countrymen,  respectfully  request  you  to  remain 
at  this  port  with  the  ship  (Constellation)  under  your  command,  for 
our  protection,  and  for  tne  just  and  honorable  preservation  of  Ameri- 
can interest  in  this'ocean. 

The  recent  declaration  of  the  nigh  and  noble  views  entertained,  and 
of  the  course  to  be  pursued  and  mamtained  by  our  government  respect- 
ing these  islands,  together  with  our  present  exposed  and  critical  posi- 
tion, and  the  interests  involved,  and  our  need  of  protection,  will,  we 
doubt  not,  satisfy  your  mind  as  to  the  propriety  of  our  request ;  as 
•  also  the  necessity  of  your  remaining  here  until  other  United  States 
ships-of-war  may  arrive,  that  may  be  adequate  to  the  maintenance  of 
those  interests  which  the  government  of  the  United  States  are  disposed 
to  cherish  and  maintain. 

Very  respectfully,  we  remain  your  most  obedient  servants, 
PEIROE  &  BREWER,  THOS.  CUMMINS, 

LADD  &  CO.,  A.  JENKINS, 

PATY  &  CO.,  R.  W.  WOOD, 

E.  &  H.  GRIMES,     •  0.  P.  RICKER, 

E.  H.  BOARDMAN,  ROBERT  G.   DAVIS, 

FRANCIS  JOHNSON,    •  GEORGE  M.  MOORE, 

E.  C.  WEBSTER,  J.  B.  McCLURG, 

J.  0.  CARTER,  F.  W.  THOMPSON, 

WM.  BAKER,  Jr.,  J  AS.  H.  GLEASON, 

JOHN  L.  COLCORE,  MILO  CALKIN, 

EDWARD  L.  STETSON,  WM.  SMITH, 

ELI  JONES,  JOHN  MEEK. 

JNO.  ROON  PFISSER, 

Commodore  L.  Kearny, 
Commanding  United  States  East  India  Squadron. 


Untthd  States  Ship  Contbllation, 

Honolulu,  Oahu,  July  20,  1813. 

Gentlemen  :  I  have  received  your  communication  of  the  18th  in- 
stant.    The  views  you  express  with  regard  to  the  welfare  and  pros- 
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perity  of  the  Hawaiian  government,  as  well  as  to  the  exposure  of 
American  interests  in  consequence  of  recent  events  at  these  islands, 
and  your  desire  for  me  to  remain  with  the  United  States  ship  Constel- 
lation, under  my  command,  at  this  port^  for  the  protection  and  .pres- 
ervation of  those  interests  in  this  ocean,  are  fully  understood  and  duly 
confiidered. 

In  reply,  I  have  the  honor  to  state^  that  however  I  may  unite  with 
you  in  opinion  as  to  the  object  of  preserving  the  weliare  and  prosperity 
of  the  Hawaiian  government,  I  cannot  take  upon  myself  to  interfere 
in  matters  connected  with  the  provisional  cession  of  these  islands  ;  but 
I  have  considered  it  my  duty,  as  far  as  lies  in  my  power,  to  provide 
against  the  consequences  of  ^'  the  recent  events,"  by  a  protest  to  the 
kmg,  a  copy  of  which,  and  my  letter  to  the  United  States  consulate 
on  the  same  subject,  will  be  found  on  file  in  that  office,  to  which  I  beg 
leave  respectfully  to  refer,  and  which  I  hope  will  secure  American  in- 
terests. 

Agreeably  to  the  wishes  of  so  large  and  respectable  a  class  of  my 
countrymen,  I  shall  feel  myself  at  least  bound  to  remain  in  this  vi- 
cinity until  I  am  officially  informed  of  the  actual  condition  of  the 
American  citizens  since  the  date  of  my  letter  to  the  king,  under  the 
existing  act  of  cession  ;  and  in  order  that  this  government  may  not 
be  embarrassed  in  any  way  on  my  part,  I  refer  you,  gentlemen,  to  the 
United  States  consulate,  with  such  cases  as  require  interposition  on 
the  part  of  the  United  States  government.  The  consul  will  commu- 
nicate the  same  under  the  seal  of  his  office,  in  order  that  I  may  con- 
vey them  to  the  United  States  government  in  case  I  leave  this  port 
before  a  settlement  can  be  made. 

I  am,  gentlemen,  very  respectfully,  your  most  obedient  servant,  • 

LAWRENCE  KEAB*JY, 
Commanding  the  U.  8.  squadron  in  the  East  Indies, 

Messrs.  Peirce  &  Brewer,  Ladd  &  Co.,  Patt  &  Co., 

and  oiherSy  Honolulu^  Oahu, 


• 


United  States  Commercial  Agency, 

Oahuj  Sandwich  Islands^  Jvly  19,  1843. 
Sir:  I  have  the  honor  to  enclose  to  you  a  petition,  signed  by  nearly 
all  of  the  American  residents  of  this'place,  requesting  you  to  '^  remain 
at  this  port  with  the  ship  Constellation,  under  your  command,  for  their 
protection,  and  for  the  just  and  honorable  preservation  of  American 
interest  in  this  ocean.'' 

The  undersigned  is  of  a  decided  opinion  that  it  would  be  imprudent 
for  you  to  leave  until  the  king,  now  expected  here  from  Maui,  shall 
have  arrived,  and  made  some  arrangement  for  the  better  regulation 
of  his  government. 

I  have  the  honor  to  be  your  most  obedient  servant, 

WM.  HOOPER, 
Acting  U.  8.  Commercial  Agent. 
Commodore  L*.  Kbarnt, 
Commanding  U.  8.  East  India  squadron^  off  Honolulu. 
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Unitkd  States  Ship  Cokstbllation, 

Honolulu,  Oahu,  July  20,  1843. 

Sir:  I  herewith  traDsmit  copies  of  my  letters  to  King  Eamehameha 
III,  and  Lord  G.  Paulet. 

I  have  re<;«ived  your  communicatioD  of  the  19th  instant,  enclosing  a 
letter  from  the  American  citizens  at  Honolulu,  requesting  me  to  re- 
main here  with 'the  United  States  ship  Constellation,  under  my  com- 
mand, to  protect  American  interests.  Enclosed  is  a  letter  in  reply, 
referring  them  to  letters  aforesaid,  to  be  kept  on  file. 

So  far  as  regards  a  provisional  cession  of  the  Hawaiian  Islancfe  to 
Lord  George  raulet,  I  am  not  disposed  to  do  anything  to  excite  dis- 
turbance, but  will  confine  myself  wholly  to  the  object,  (while  I  re- 
main,) to  prevent  any  unjust  exercise  of  power  against  American 
citizens,  either  on  the  part  of  his  Majesty,  or  the  authorities  to  whom 
he  has  ceded  his  government.  As  you  inform  me  that  his  Majesty 
Kamehameha  is  expected  in  a  few  days,  I  do  not  doubt  but  matters 
will  be  fully  understood. 

I  am,  yours,  respectfully, 

LAWBENCE  KEARNY, 
'  Commanding  U.  8.  East  India  squadron. 

Wm.  Hooper,  Esq., 

U.  8.  Comment  Agent,  Oahu. 
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RESOLUTIONS 

•  OF 

THE  LEGISLATURE  OF  NEW  MEXICO, 

RELATIVE   TO    THE 

Organization  of  the  Territory  of  Arizona  and  the  removal  of  the  tvHd 
Indians  from  the  Territory  of  New  Mexico. 


March  19,  1858. — Referred  to  the  Committee  on  Territories.    Motion  to  print  referred  to 

the  Committee  on  Printing. 

March  30,  1858.— Report  in  favor  of  printing  submitted,  considered,  and  agreed  to. 


JOINT  RESOLUTION. 


Resolved  by  the  council  and  house  of  representatives  of  the  legida- 
live  assembly  of  the  Territory  of  New  MexicOy  That  we  concur  in  the 
views  of  his  excellency  the  President  of  the  United  States,  as 
expressed  in  his  recent  annual  message  to  Congress,  relative  to  the 
organization  of  the  Territory  of  Arizona ;  but  we  most  respectfully 
submit  that  the  boundaries  of  said  Territory  should  be  as  follows : 
Beginning  at  the  point  upon  the  Rio  Colorado  of  the  West  where 
the  bounaary  lines  of  the  United  States  and  Mexico  meet ;  running 
thence  to  the  east  along  the  said  line  to  the  109th  parallel  of 
longitude  west  from  Greenwich  ;  thence  north,  with  the  said  parallel 
of  longitude,  to  the  northern  boundary  line  of  New  Mexico ;  thence 
west,  with  the  said  boundary  line,  to  the  eastern  boundary  of  the  State 
of  California  to  the  commencement. 

Besolved,  fwrthery  That  the  government  of  the  United  States  be, 
and  is  hereby,  memorialized  and  petitioned  to  cause  all  of  the  wild 
Indians  within  the  limits  of  the  Territory  of  New  Mexico  to  be 
removed  to  and  located  in  that  part  of  the  Territory  of  Arizona  as 
lies  north  of  the  34th  parallel  of  northern  latitude. 

Resclvedj  further ^  That  our  delegate  in  Congress  be,  and  he  is 
hereby,  instructed  to  use  his  best  exertions  to  carry  out  the  purposes 
of  these  resolutions. 

And  be  it  further  resolved^  That  his  excellency  the  governor  be,  and 
he  is  hereby,  respectfully  requested  to  transmit  one  copy  of  these 
resolutions  to  our  delegate  in  Congress,  one  copy  to  the  President  of 
the  Senate,  and  one  to  the  Speaker  of  the  House  of  Representatives  of 
the  United  States. 

DONACIANO  VIGIL, 

President  of  the  Council. 
M.  ASHURST, 
Speaker  of  the  House  of  RepreserUatives. 


I 


2  ORGANIZATION  OF  THE  TERBITORY  OF  ARIZONA. 

ExEcunvE  Depabtmsgb^t, 
Santa  Fe,  February  12,  1858. 

Sir:  By  request  of  the  legislative  assembly  of  the  Territory  of 
New  Mexico^  I  have  the  honor,  herewith,  to  transmit  to  you  a  copy 
of  sundry  resolutions  adopted  by  that  body,  and  request  that  you  will 
present  them  to  the  Senate  of  the  United  States. 

With  great  respect,  your  obedient  servant,  • 

A.  BENCHER, 
Oovemor. 
Hon.  John  C.  Brbceinribgb, 

President  of  the  Senate  of  the  United  States^ 

Washington. 


36iH  CoNGBBBS,  )  SENATE.  (  Mis.  Doo. 

latSeaaion.     $  {  No.  209. 


RESOLUTIONS 

or  THE 

LEGISLATURE  OF  THE  STATE  OF  WISCONSIN, 

Ur   RELATION  TO 

The  admission  of  Minnesota  into  the  Union  as  a  State. 


March  30, 1858.— Ordered  to  lie  on  the  Ubie  and  be  printed. 


JOINT  RESOLUTION  concerning  the  admiwion  of  MinneeoU  into  the  Union. 

Whereas  the  people  of  the  Territory  of  Minnesota  were  authorized 
by  an  act  of  Congress  to  form  a  constitution  and  State  government^ 
preparatory  to  admission  into  the  Union  as  one  of  the  United  States 
of  America ;  and  whereas,  in  conformity  with  the  provisions  of  said 
act;  a  constitution  has  been  formed  and  ratified  by  the  people  of  said 
Territory,  and  senators  and  representatives  have  been  elected  to  rep- 
resent said  State  in  the  Congress  of  the  United  States,  who  have 
been  hitherto  unreasonably  denied  admission  to  and  participation  in 
the  deliberations  of  Congress :   Therefore — 

Resolved  by  the  senate  and  assembly  of  the  State  of  Wisconsin^  That 
duty  demands  and  justice  requires  that  Minnesota  should  immediately 
be  admitted  into  the  Union  as  one  of  the  United  States  of  America. 
That  the  question  of  such  admission  ought  not  to  be  connected  with 
or  made  to  depend  upon  the  admission  or  rejection  of  any  other  State, 
or  the  organization  of  any  new  Territory. 

ResclvSiy  That  a  copy  of  the  foregoing  preamble  and  resolution  be 
transmitted  to  each  of  the  senators  and  representatives  from  Wis- 
consin in  Congress. 

F.  S.  LOVELL, 
Speaker  of  the  AssemtHy. 
E.  D.  CAMPBELL, 
lAevtenant  Oovemor  and  President  of  the  Senate, 

Approved  March  24,  1868. 

ALEX.  W.  RANDALL. 

Statb  op  Wisconsin,  ) 
Secretary's  Office,     \  ^' 

The  secretary  of  state  of  the  State  of  Wisconsin  does  hereby  certify 
that  the  foregoing  joint  resolution  has  been  compared  with  the  orginao 
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enrolled  copy  in  this  office,  and  that  the  same  is  a  true  and  correct 
copy  thereof  and  of  the  whole  of  such  original. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
TaoAT  1  great  seal  of  the  State,  at  thecapitol,  in  Madison,  this  26th 
LSBAL.J   ^^y  ^f  MfiTch,  A.  D.  1868. 

J.  D.  RUGGLES, 
Assistant  Secretary  of  Staie. 


36th  C0NGRB88,  )  8ENATK.  (  Mis.  Doo. 

l8t  Session.      S  I  No.  210 


RESOLUTIONS 

OF   THE 

LEGISLATURE  OF  THE  STATE  OF  CALIIt)RNlA, 


IN  BKLATION 

To  school  lands  in  thaJt  State. 


March  30, 1858. — Referred  to  the  Committee  on  Pablic  Lands,  and  ordered  to  be  printed. 


Whereas  the  mountain  districts  and  other  portions  of  the  State  are 
unsurveyed  by  the  general  gorernment,  by  means  of  which  said  dis- 
tricts cannot  avail  themselves  of  the  benefits  of  the  donation  of  the 
16th  and  36th  sections  of  land  to  each  township  for  school  purposes, 
therein  made  by  an  act  of  Congress  passed  March  3, 1853  ;  and  whereas 
it  is  the  plain  intent  and  meaning  of  the  law  of  Congress  that  every 
township  in  this  State  shall  be  entitled  to  two  sections  of  land  for 
school  purposes  ;  and  whereas  said  districts  are  densely  populated  by 
an  industrious  and  enterprising  people :  Therefore — 

Besdved  by  the  senate,  the  assembly  concurring,  That  our  senators  be 
instructed,  and  our  representatives  in  Congress  requested,  to  use  their 
influence  to  secure  an  appropriation  for  the  land  district  of  California 
that  will  enable  the  surveyor  general  for  this  State  to  complete  the 
survey  named  in  the  preamble  to  these  resolutions  as  speedily  as  possi- 
ble, and  that  they  take  such  other  measures  as  will  secure  the  speedy 
accomplishment  of  the  desired  object. 

Resolved,  That  our  senators  be  instructed,  and  our  representatives 
in  Congress  requested,  to  secure,  if  possible,  the  passage  of  a  law  by 
Congress  donating  to  and  authorize  the  inhabitants  of  the  townships 
of  the  mountain  districts  of  this  State,  or  any  township  not  provided 
for  with  school  lands,  to  locate  two  sections  of  land  upon  any  of  the 
unappropriated  agricultural  lands  of  this  State. 

Resolved,  That  his  excellency  the  governor  be  requested  to  furnish 
each  of  our  delegation  in  Congress  and  the  Secretary  of  the  Interior 
with  a  copy  of  the  above  preamble  and  resolutions. 
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Puget's  Sound — the  largest  and  most  commodious  harbor  in  the  world, 
with  its  inexhaustible  beds  of  coal — with  the  head  of  Lake  Superior 
and  the  three  great  lakes  which  connect  directly  with  the  Atlantic, 
thus  greatly  reducing  the  cost  of  transit  on  heavy  merchandise.  It 
touches,  too,  long  lines  of  steamboat  navigation  on  the  Columbia  and 
Missouri  rivers. 

Resolved,  That  the  northern  line  is  the  most  accessible  by  naviga- 
tion ;  passes  through  the  lumber  regions  of  Minnesota  and  Washington; 
has  easy  access  to  the  vast  pine  forests  of  the  Red  river,  and  passing 
through  the  rich  and  boundless  prairies  of  the  northwest. 

Besolvedy  That  the  construction  of  this  great  northern  national  rail- 
way can  not  only  be  the  work  of  the  present  century,  but  it  can  be 
made  the  great  work  of  the  present  administration,  giving  it  undying 
fame,  binding  together  this  vast  empire  in  bands  of  iron,  and  bearing 
the  light  of  the  Gospel,  of  science,  and  civilization  across  the  conti- 
nent, and  making  it  the  great  highway  between  Europe  and  Asia. 

Eesolved,  That  the  secretary  of  this  Territory  be  requested  to  for- 
ward copies  of  these  resolutions  to  the  President  of  the  United  States, 
the  President  of  the  Senate,  the  Speaker  of  the  House  of  Representa- 
tives, and  our  delegate  in  Congress. 

Passed  the  House  of  Representatives,  February  3,  1858. 

J.  S.  M.  VANCLEVE, 
JS^peaker  of  the  House  of  BepresenieUives. 

Passed  the  Council,  February  2,  1858. 

C.  C.  PAGETT, 

President  of  the  GotmcU. 
A  true  copy.     Attest : 

C.  H.  MASON, 

Secretary  of  the  Territory. 


Tbrritory  of  Washington, 
Secretary's  Office,  Olympia,  February  11,  1858. 

Sir  :  By  request  of  the  legislative  assembly  of  this  Territory,  I  have 
the  honor  to  transmit  herewith  resolutions  relative  to  the  construction 
of  a  northern  Pacific  railroad. 

I  am,  sir,  very  respectfully,  your  most  obedient, 

C.  H.  MASON, 
Secretary  of  the  Territory. 

^on.  President  of  the  Senate. 


S5th  Conqrhss,  )  SENATE.  (  Mrs.  Doo. 

l8t  Session.    ]  (  No.  212. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Afril  1, 1858. — ^Referred  to  the  Committee  on  Claima. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 
States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

ABTHUB  EDWARDS  AND  OTHERS  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimants. 

2.  Copies  of  orders  and  letters  from  the  Post  Ofiice  Department 
transmitted  to  the  Senate. 

3.  Depositions  offered  by  claimants  transmitted  to  the  Senate. 

4.  Report  of  the  Second  Assistant  Postmaster  General  transmitted 
to  the  Senate. 

6.  Letter  from  Postmaster  General  transmitted  to  the  Senate. 

6.  Accounts  of  claimants  filed  in  the  Post  Office  Department,  trans- 
mitted to  the  Senate. 

7.  Claimants  brief. 

8.  United  States  Solicitor's  brief. 

9.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
,  -,  seal  of  said  Court,  at  Washington,  this  first  day  of  April,  A.  D. 
L^-  ^-J  1858. 

SAM  L  H.  HUNTINGTON, 
Chief  Cleric  Court  of  Claims. 


IN  THE  UNriED  STATES  COURT  OF  CLAIMS. 

To  the  honorable  the  Judges  of  the  Court  of  Claims: 

The  petition  of  Arthur  Edwards,  John  Owens,  and  Ira  Davis,  re- 
spectfully showeth :  That  your  petitioners  were  the  managing  owners 
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of  the  steamboats  Baltimore,  Arrow,  Southerner,  John  Owen,  and 
Bay  City,  between  the  years  1849  and  1853,  inclusive,  and  are  the 
owners  of  the  claim  herein  referred  to.  That  during  the  years  1849, 
1850,  1851,  1852,  and  1853,  the  boats  of  your  petitioners  were  em- 
ployed, by  the  persons  having  in  charge  the  United  States  mails,  to 
transport  said  mails  to  and  from  various  ports  on  Lake  Erie,  for  which, 
though  no  specific  contract  was  entered  into,  it  was  understood  that 
your  petitioners  were  to  receive  a  just  and  reasonable  compensation. 
That  said  mails  were  composed  of  what  are  called  the  "local  mail" 
and  the  "  through  mails  ;  "  the  former  being  deliverable  at  the  post 
offices  along  the  route  to  which  they  were  directed,  and  for  which, 
upon  delivery,  the  postmasters  were  directed  to  make  compensation  at 
a  certain  specified  rate,  and  for  which  your  petitioners  have  been  paid; 
and  the  others,  being  made  up  for  distant  points,  were  to  be  forwarded 
to  those  points,  but  were  carried,  over  so  much  of  their  route  as  your 
petitioners'  boats  travelled,  on  their  boats,  for  which  your  petitioners 
nave  received  no  compensation  whatever.  And  your  petitioners  would 
state  more  particularly  that  they  carried  the  through  mail  (exclusive 
of  the  local  mail  for  delivery)  on  the  steamer  Arrow,  daily,  Sundays 
excepted,  both  ways,  between  Sandusky  city  and  Detroit,  from  the 
first  day  of  March  to  the  first  day  of  December,  1849 ;  also  from  the 
first  day  of  March  to  the  first  day  of  December,  1850 ;  also  from  the 
first  day  of  March  to  the  first  day  of  December,  1851 ;  also  from  the 
first  day  of  March  to  the  first  day  of  December,  1852.  And  on  the 
steamer  Bay  City,  from  the  first  day  of  March  to  the  first  day  of  De- 
cember, 1853. 

That  they  also  carried  the  United  States  mail  (exclusive  of  the  local 
mail  for  delivery)  between  Detroit,  in  Michigan,  and  Cleveland,  in 
the  State  of  Ohio,  daily,  on  the  steamer  Southerner,  from  the  7th  day 
of  March  to  the  2l8t  day  of  November,  in  1850  ;  also  from  the  19th 
day  of  March  to  the  2l8t  day  of  November,  1851.  Also  on  the  steamer 
Baltimore,  from  Detroit  to  Cleveland,  from  the  twelfth  day  of  April 
to  the  21st  day  of  November,  1852. 

That  they  also  carried  the  United  States  through  mail  (exclusive  of 
the  local  mail  for  delivery)  between  Toledo  and  Detroit,  on  the  steamer 
J6hn  Owen,  daily,  from  the  31st  day  of  March  to  the  30th  day  of  De- 
cember, 1851 ;  also  on  board  the  Arrow,  from  the  30th  day  of  March 
to  the  31st  day  of  December,  1853. 

And  your  petitioners  further  show,  that  they  have  applied,  through 
your  petitioner,  Arthur  Edwards,  to  the  Postmaster  General  for  com- 
pensation for  said  service,  but  that  he  has  hitherto  refused  to  make 
such  compensation,  although,  as  your  petitioners  are  informed,  it  is 
usual  to  make  such  compensation,  and,  as  your  petitioners  are  also 
informed,  payment  has  actually  been  made  for  the  carrying  of  the 
through  mail  on  the  Toledo  and  Cleveland  route,  on  board  the  steamer 
Troy,  which  was  plying  in  conjunction  with  your  petitioners'  boats  on 
alternate  days,  ^ut  whatever  may  be  the  usage,  your  petitioners  re- 
ceived and  carried  said  through  mails  at  the  request  of  the  agents  of 
the  government,  and  have  faithfully  transported  the  same,  as  re- 
quested to  do ;  and  the  United  States^  having  derived  the  benefits  and 
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advantages  of  such  traDsportation,  are  bound  to  pay  a  reasonable  and 
fair  compensation  therefor. 

And  your  petitioners  would  further  state,  that  they  have,  through 
your  petitioner,  Arthur  Edwards^  their  agent,  filed  in  the  General 
Post  Office  Department  an  account  for  said  service,  amounting  to 
about  twenty-five  thousand  one  hundred  and  eighty  dollars,  which 
sum  was  arrived  at  by  as  near  an  estimate  as  they  could  make  of  the 
amount  of  local  matter  delivered  at  the  local  post  offices,  and  com- 

{>uting  the  through  mail  matter  at  about  four  times  as  much  as  such 
ocal  mails.  But  your  petitioners  find,  by  the  actual  returns  of  the 
local  mail  matter,  that  they  made  their  estimate  much  too  low,  and 
they  ask  that  they  may  be  permitted  to  prove  the  actual  amount  of 
such  local  mail  matter,  and  thus  arrive  at  a  more  correct  statement  of 
the  account  than  that  heretofore  rendered.  And  your  petitioners 
pray  the  judgment  of  your  honorable  court  for  the  actual  value  of  the 
service  rendered  by  them,  and  received  by  the  United  States,  which 
amounts  to  the  sum  of  fifty  thousand  dollars ;  and  will  ever  pray,  &o. 

IRA  DAVIS, 
ARTHUR  EDWARDS, 
J.  OWEN. 

A.  H.  LAWRENCE, 
AWy  for  Fetitioners, 

Statb  op  Michigan,  ) 
County  of  Wayne,    \^* 

Personally  appeared  before  me,  a  justice  of  the  peace  in  and  for 
said  county,  duly  qualified,  &c.,  Arthur  Edwards,  one  of  the  peti- 
tioners named  in  the  foregoing  petition,  and  made  oath  that  the  factfr 
stated  in  said  petition  are  true,  to  the  best  of  his  knowledge,  informa- 
tion, and  belief. 

JONA.  HUDSON, 
Justice  of  the  Peace^  Wayne  county ,  Midiigan.. 

Trenton,  Wayne  county y  Michigan,  June  26,  1856. 


UNITED  STATES  COUBT  OF  CLAIMS. 

Aethur  Edwards  et  al.,^ 

V8.  >  Petitioners'  brief. 

The  United  States.     ) 

I.  There  was  an  express  contract  between  the  United  States  and  the^ 
petitioners. 

1.  The  order  of  the  Postmaster  General  of  the  21st  Mai*ch,  184^, 
instructed  the  postmasters  at  the  difierent  points  ^Ho  mak«  up  and 
forward  mails  daily  between  their  respective  offices,  in  boats  making 
the  greatest  expedition,  at  one  cent  each  for  letters,  and  half  a  cent 
each  for  newspapers,  to  be  paid  at  the  office  to  which  the  letters  ot 
newspapers  are  delivered." 

And,  in  pursuance  of  the  above  order,  the  various  postmasters  were 
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instructed  **  to  make  up  and  forward  mails  between  their  respectire 
offices,  in  boats  making  the  greatest  expedition,  at  one  cent  for  letters, 
and  half  a  cent  for  newspapers,  to  be  paid  at  the  office  to  which  the 
letters  aforesaid  were  delivered," 

Under  tliis  contract  the  proprietors  of  the  boats  were  entitled  to 
compensation  for  all  the  letters  transported  by  them,  at  the  rate  of  one 
cent  for  each  letter,  and  half  a  cent  for  each  newspaper. 

These  facts  it  was  not  in  the  power  of  the  steamboat  proprietors  to 
ascertain ;  but  it  was  in  the  power  of,  and  the  duty  of,  the  government 
so  to  ascertain,  or,  if  not,  it  provides  them  with  no  excuse  for  not  pay- 
ing according  to  their  contract. 

The  statutes  on  this  subject  give  some  light  in  relation  to  the  duties 
and  the  proper  compensation. 

4  Stat,  at  Large,  103,  chap.  64,  2d  sess.,  18th  Cong.,  §  5,  1825. 

"  104,  sec.       6, 

"  106,  sec.     17, 

''  107,  sec.     18, 

5  Stat,  at  Large,  736,  chap.    3,  2d  sess.,  28th  Cong.,  1845. 

By  these  acts  it  appears^  among  other  things,  that  the  Postmaster 
Geneial  was  ^'authorized  to  have  the  mail  carried  in  any  steamboat  or 
other  vessel  which  shall  be  used  as  a  packet  in  any  of  the  waters  of  the 
United  States,  on  such  terms  and  conditions  as  shall  be  considered  ex- 

{)edient,  provided  that  he  does  not  pay  more  than  three  cents  for  each 
etter,  and  more  than  one  half  cent  for  each  newspaper,  conveyed  in 
such  mail."— (See  sec.  5  of  act  of  March  3,  1825,  4  Stat.,  103.) 

And  by  the  14th  section  of  the  act  of  Congress  of  March  3,  1845, 
(5  Stat.,  736,)  it  is  enacted  '^  that  the  Postmaster  General  shall  have 
power,  and  he  is  hereby  authorized,  to  contract  with  the  owners  or 
commanders  of  any  steamboat  plying  upon  the  western  or  other  waters 
of  the  United  States  for  the  transportation  of  the  mail  for  any  length 
of  time  or  number  of  trips,  less  than  the  time  for  which  contracts  for 
transporting  the  mail  of  the  United  States  are  now  usually  made  under 
existing  laws,  and  without  the  previous  advertisements  now  required 
for  entering  into  such  contracts,  whenever,  in  his  opinion,  the  public 
interest  and  convenience  will  be  promoted  thereby,  provided  the  price 
to  be  paid  for  such  service  shall  in  no  case  be  greater  than  the  average 
rate  paid  for  such  service  under  the  last  preceding  or  then  existing 
regular  contract  for  transporting  the  mail  upon  the  route  he  may  so 
for  a  less  time  contract  for  the  transportation  of  the  mail  upon." 

All  these  routes  by  water  between  Detroit  and  Cleveland,  Detroit 
and  Toledo,  and  Detroit  and  Sandusky,  were  regular  mail  routes 
under  the  provisions  of  acts  of  Congress,  especially  the  3d  section  of 
the  act  of  Congress  of  March  3,  1823.  They  were,  of  course,  entirely 
distinct  from  and  unconnected  with  the  land  routes.  During  the 
times  when  the  mail  was  transported,  for  which  compensation  is  now 
claimed,  there  was  no  regular  contract  for  carrying  the  mails  on  either 
of  the  water  routes,  although  since  that  time  such  contract  has  been 
made,  and  now  exists.  The  power,  therefore,  of  the  Postmaster 
General  was  ample,  and  only  limited  by  his  discretion. 

II.  In  addition,  there  was  the  express  agreement  by  Mr.  A,  G* 
Harris  on  behalf  of  the  Post  Office  Department. 
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He  says  in  his  deposition :  ''I  requested  them  (viz:  the  captains  of 
the  steamers)  to  take  the  mail  ahoard,  and  assured  them  that  they 
would  be  paid  for  the  service,  and  in  so  doing  I  acted  under  the  direc- 
tion of  the  Post  Office  Department," 

Here  was  an  express  agreement,  on  the  part  of  an  authorized  officer 
of  the  United  States^  that  compensation  should  be  made  for  carrying 
the  through  mail,  "under  the  direction  of  the  Post  Office  Depart- 
ment." He  was  a  special  agent  of  the  Post  Office  Department,  and 
the  power  of  the  Postmaster  General  to  appoint  special  agents  is  re- 
cognized by  repeated  acts  of  Congress — the  last  of  which  is  9  Stat., 
693,  sec.  4,  chap.  22,  31st  Cong.,  1851. 

III.  There  was  an  implied  contract  on  the  part  of  the  United  States 
to  pay  for  this  service. 

1.  The  service  was  performed. 

2.  At  the  request  of  the  United  States,  by  its  officer. 

By  the  direction  of  the  Postmaster  General  the  mail  was  placed  on 
board  of  steamboats. — (See  order  of  1849.) 

The  postmaster  directed  it  to  be  placed  on  board.  Mr.  Harris,  the 
special  agent,  directed  it  to  be  placed  on  board,  and  agreed  that  a 
reasonable  compensation  should  De  paid. 

3.  The  steamboat  proprietors  never  agreed  to  transport  the  through 
mail  without  compensation. 

The  order  was  given  by  the  Postmaster  General  on  the  20th  March, 
1849,  and  it  was  understood  that  they  were  to  receive  compensation 
for  that  mail,  and  they  constantly  claimed  such  compensation.  A.  S. 
Williams,  the  postmaster  at  Detroit,  from  April,  1849,  to  July,  1853, 
in  his  deposition,  says : 

"  By  reference  to  my  letter-book,  I  find  I  wrote  the  Post  Office  De* 
partment,  at  Washington,  in  May,  1849,  and  September,  1849,  advising 
them  of  the  claim  made  by  steamboat  captains  generally  for  compen- 
sation for  carrying  the  through  mail." 

It  thus  appears  that  immediately  the  steamboat  captains  claimed 
compensation  for  the  through  mail ;  that  this  claim  was  communicated 
by  the  Detroit  postmaster  to  the  Post  Office  Department ;  that  they 
did  not  at  the  time,  or  at  any  subsequent  time,  disavow  their  liability 
for  the  payment. 

Captain  S.  J.  Atwood,  who  was  master  of  the  Arrow  and  Bay  City 
from  1849  to  1853,  inclusive : 

Question.  *'  Did  you  ever  receive  any  compensation  for  carrying  the 
through  mail,  or  did  the  claimant?" 

Answer.  **  I  did  not ;  often  asked  for  it,  but  never  received  it,  &c., 
ifec." 

Daniel  M.  Haskell,  postmaster  at  Cleveland  from  May,  1849,  to 
April,  1853  : 

Answer.  '*  The  local  mail  was  but  a  small  proportion  of  the  whole 
mail  carried.  From  my  recollection  of  it,  I  should  say  it  was  not 
more  than  one-tenth  of  the  whole  bulk  of  mail  passing  over  this  route. 
My  attention  was  frequently  called  to  it  by  the  captains  of  the  boats 
calling  on  me  for  pay  for  the  through  mail,  insisting  that  it  was  eight 
or  ten  times  as  much  as  what  they  got  for  it." 
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IV.  The  Post  Office  Department  have  recognized  their  obligation 
to  pay  for  the  transportation  of  the  through  mail  under  this  order  in 
other  steamboats.  Compensation  has  been  made  by  the  Post  Office 
Department  to  steamers  Buckeye  State,  Alabama,  Baltic,  Cleyeland, 
Southerner,  Fashion,  Sultana,  and  Troy. 

Of  these  cases,  all  but  one  were  by  the  Postmaster  General,  during 
whose  continuance  in  office  these  services  were  rendered.  He,  of 
course,  best  knew  what  was  the  understanding  of  the  department  as 
to  payment  for  this  service,  and  would  not  have  paid  for  the  through 
mail  if  not  legally  bound  to  do  so.  The  number  of  these  cases  pre- 
cludes all  supposition  of  any  payment  by  accident  or  mistake.  It  was 
clearly  done  understandingly,  and  with  a  full  knowledge  of  all  the 
facts. 

In  the  statement  of  Mr.  Dundas,  he  says  that  a  decision  bad  been 
made  in  the  case  of  Mr.  Ward,  *'who  claimed  an  allowance  for 
through  mails  between  Buffalo  and  Detroit,"  and  that  his  claim  was 
disallowed.  This  payment  was  not  under  the  order  of  the  2l8t  March, 
1849,  as  the  route  oetween  Buffi^lo  and  Detroit  was  not  one  of  the 
routes  named.  Nor  were  these  parties  in  any  way  connected  with 
Mr.  Ward,  or  informed  as  to  his  claim.  It  does  not  appear  that  there 
was  any  other  case  where  the  compensation  had  been  applied  for  and 
refused  by  the  department ;  and,  on  the  contrary,  eight  aistinct  cases 
where  the  compensation  was  claimed  and  received. 

V.  There  is  nothing  in  the  order  of  the  Postmaster  General  of  the 
7th  June,  1851,  at  all  affecting  the  rights  of  these  parties. 

1.  This  was  simply  an  order  of  the  Postmaster  General  addressed 
to  the  postmasters,  and  it  does  not  appear  that  it  was  ever  commu- 
nicated to  the  claimants  or  their  agents.  They  neither  expressly,  nor 
by  implication,  assented  to  it. 

2.  The  order  was  not  sent  to  the  postmaster  at  Detroit  at  all,  nor 
to  the  postmaster  at  Cleveland  until  the  claimants  were  far  advanced 
on  the  last  season  of  steamboating  between  Cleveland  and  Detroit. 

3.  The  contract  was  not  rescinaedy  except  as  to  the  route  between 
Cleveland  and  Buffalo,  between  which  a  special  contract  had  been 
made. 

4.  These  instructions,  both  to  the  postmasters  at  Cleveland  and  at 
Toledo  and  Sandusky,  had  nothing  to  do  with  the  compensation  to  the 
steamboat  owners  for  carrying  the  through  mail.  It  was  a  mere  pro- 
hibition to  the  postmasters  to  pay  where,  according  to  the  rules  of  the 
Post  Office  Department,  they  had  not  the  means  of  ascertaining  the 
amount  to  be  paid. 

6.  That  the  department  itself  did  not  understand  that  this  order 
was  to  prevent  an  adequate  compensation  for  the  through  mails  is 
apparent  from  the  fact  that  at  the  very  time,  and  afterwards,  they 
authorized  their  special  agent  to  agree  that  the  service  should  be  paid 
for  by  the  department,  and  subsequently  did  pay  in  every  case  where 
application  was  made  during  the  time  that  the  department  continued 
under  the  administration  of  the  same  officer  that  authorized  the  agree- 
ments. 

VI.  What  is  the  rule  of  compensation  for  the  service  of  carrying 
the  through  mails  ? 
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1.  One  rule  of  compensation  is  given  by  the  order  of  1849.  This 
was  to  be  ascertained  by  the  department  itself.  The  number  of  let- 
ters could  not  be  ascertained  by  the  claimants.  If  the  arrangements 
and  regulations  of  the  department  had  been  such  as  to  have  enabled 
the  postmasters  to  ascertain  the  whole  number  of  letters,  no  question 
would  have  arisen  either  as  to  the  liability  to  make  compensation,  or 
as  to  the  amount  of  it.  The  government  caunot  certainly  take  ad- 
vantage of  their  own  omission  in  the  absence  of  any  negligence  on 
the  part  of  the  claimants. 

2  A  very  ready  and  easy  mode  of  ascertaining  what  would  be  a 
fair  compensation  is  given  by  a  comparison  between  the  through  mail 
and  the  local  mail,  both  of  which  were  carried  by  these  boats  at  the 
same  time.  The  service  was  precisely  of  the  same  character.  Both 
mails  were  put  on  board  and  taken  from  the  boats  by  the  agents  of 
the  department,  and  the  labor  and  responsibility  were  the  same  in 
both  cases. 

3.  That  the  amount  paid  for  transporting  the  local  mail  was  a  very 
moderate  one  is  apparent.  1.  From  the  fact  that  it  is,  for  letters,  but 
one-third  of  the  amount  to  which  by  law  the  department  was  limited, 
viz:  three  cents  per  letter.  2.  By  computing  the  number  of  trips  of 
these  boats  during  which  they  carried  the  mail,  it  appears  that  the 
average  compensation  received  (being  for  the  whole  time  10,544  -^^ 
dollars)  would  be  less  than  three  dollars  and  seventy-five  cents  per 

{)assage.     3.  By  the  express  testimony  of  the  witnesses,  especially  the 
ate  postmanter  at  Cleveland. 

4.  The  amount  paid  for  transporting  the  local  mail  being  thus  fur* 
nished  by  the  department,  the  inquiry  is,  what  proportion  did  that 
bear  to  the  whole  amount  transported?  and  the  answer  furnishes  a 
perfectly  easy  and  just  rule  of  compensation. 

The  testimony  on  this  subject  is  perfectly  clear  and  satisfactory,  and 
accords  entirely  with  the  experience  of  all  as  to  the  relative  amount  of 
local  and  through  mail  on  the  great  thoroughfares  of  the  country. 
Full  extracts  from  the  testimony  accompany  this  brief.  From  this  it 
will  appear  that,  by  the  testimony  of  the  postmaster  and  two  clerks, 
at  Cleveland,  the  amount  of  through  mail  is  said  to  be  from  ten  to 
twenty  times  greater  than  the  local  mail.  At  Detroit  the  witness  best 
acquainted  with  the  fact,  and  whose  duty  it  was  personally  to  handle 
and  transport  the  mails,  and  to  separate  the  local  from  the  through 
mails,  says  that  the  through  mail  was  five  or  six  times  as  great  as 
the  local  mail.  The  postmaster  and  clerk  in  the  post  office  at  Detroit 
give  a  less  amount,  but  it  appears  that  a  large  portion  of  the  through 
mail  never  went  to  the  post  office,  but  was  taken  directly  from  the 
steamboat  to  the  railroad,  and  of  course  did  not  come  under  the  eye 
of  these  officers. 

In  addition  to  these,  are  the  depositions  of  numerous  witnesses  with 
the  best  means  of  knowledge  on  the  matters  concerning  which  they 
testify,  viz :  the  mail  carriers  at  Cleveland  and  Toledo,  and  the  cap- 
tains and  clerks,  or  stewards,  of  all  the  steamboats,  all  of  whom  swear 
positively,  and  of  their  own  knowledge,  on  the  subject.  With  this 
proof  it  will  not  be  difficult  for  the  court  to  arrive  at  a  just  determi- 
nation of  the  amount  to  be  paid.     The  aveta^Q  oi  iVkft  \fi^^\\\sv^^^ 
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shows  the  amount  of  through  mails  to  be  from  6^  to  7f  more  than  the 
local  mail. 

It  thus  appears  that  a  contract  was  made  by  the  Post  Office  Depart- 
ment, authorized  by  law  to  pay  for  transporting  the  through  mail,  not 
only  by  an  express  order  of  the  department,  but  by  an  agreement  of 
an  authorized  agent,  acting  under  the  direction  of  the  department; 
that  the  claimants  in  the  beginning  and  repeatedly  claimed  the  fulfil- 
ment of  the  contract ;  and  that  this  claim  was  not  only  made  to  the 
postmasters,  but  commipiicated  to  the  department  at  Washington; 
and  that  in  numerous  similar  cases  the  department  recognized  their 
liability,  and  paid  for  transporting  the  through  mail,  without  the 
shadow  of  proof  that  the  department,  or  any  of  its  officers,  at  any 
time  during  the  continuance  of  the  service;  ever  intimated  that  such 
service  was  not  to  be  paid  for.  And  these  facts  fully  show  that  the 
department  themselves  so  understood  it.  The  declaration  of  the  sub- 
sequent Postmaster  General^  made  years  afterwards,  as  to  what  the 
parties  understood ^  is  the  mere  expression  of  his  own  opinion — is  con- 
tradicted by  his  own  act  in  a  similar  case,  and  not  only  wholly  un- 
sustained  by  proof,  but  directly  opposed  to  all  the  proof  in  the  case, 
and,  of  course,  entitled  to  no  weight  whatever,  even  if  it  were  admis- 
sible as  evidence  at  all. 

It  is  equally  clear  that  for  this  entire  service  no  compensation  what- 
ever has  been  made..  The  letter  of  the  postmaster  at  Sandusky  is 
clearly  not  admissble  as  evidence  ;  and  if  it  is  understood  as  stating 
that  a  part  of  the  through  mail  had  been  paid  for  at  Sandusky,  it  is 
clearly  incorrect,  and  opposed  to  the  direct  and  positive  evidence  of 
the  persons  to  whom,  if  at  all,  such  payment  was  made. 

JOHN  A.  ROCKWELL, 

Counsel  for  Petitioners. 


Abstract  of  the  testimony  in  the  case  of  Arthur  Edtoards  et  of.  vs.  The 

United  States. 

L.  A.  Pierce,  captain  of  the  steamer  Southerner,  testifies  as  follows: 

I  was  master  of  the  steamer  Southerner,  running  on  Lake  Erie, 

between  the  cities  of  Cleveland,  Ohio,  and  Detroit,  Michigan.     I  be- 

San  running  said  boat  as  aforesaid  the  17th  day  of  March,  1850,  and 
iscontinued  for  the  season  the  21st  day  of  November  following. 
The  next  season  I  commenced  running  said  boat  the  19th  day  of 
March,  1851,  and  discontinued  the  20th  of  November  following. 

Said  boats  ran  daily  as  aforesaid,  carrying  the  United  States  mail 
through,  and  local  the  two  seasons.  I  mean  by  the  local  mail,  mail 
which  was  made  up  and  destined  for  Detroit,  and  vice  versa.  By 
through  mail,  I  mean  that  which  was  destined  for  points  and  places 
beyond  Detroit  on  the  one  side,  and  Cleveland  on  the  other.  I  think 
the  through  mail  would  average  from  six  to  eight  times  as  much  as 
the  local  mail.  I  took  care  of  the  mail ;  it  was  especially  entrusted 
to  my  care. 
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Questions  by  counsel  for  the  government. 

State  how  many  bags  of  through  mail  were  carried  each  trip. 

Answer.  I  should  judge  from  eight  to  ten  bags  per  day. 

State  how  many  bags  there  were  of  local  mail  per  day. 

Answer.  There  was  one  bag  of  letters  and  one  bag  of  papers. 

Question.  Did  you  receive  pay  for  carrying  this  mail ;  and  if  so, 
how  much,  and  for  what  portion  of  it? 

Answer.  I  received  about  two  hundred  dollars  each  tfeason,  and 
that  for  the  local  mail  only. 

Patrick  Farley,  the  mail  messenger  at  Cleveland,  testifies  as  follows : 

Question.  What  was  your  occupation  during  the  season  of  naviga- 
tion of  1850  and  1851  ? 

Answer.  I  was  then  carrying  the  mail  between  the  post  office  of  this 
city  and  the  boats  running  on  Lake  Erie.  I  superintended  the  carry- 
ing of  the  mail  as  aforesaid  personally ;  was  myself  always  present. 

Question.  How  was  the  mail  carried  from  Cleveland  to  Detroit,  and 
from  Detroit  to  Cleveland,  during  the  year  1850? 

Answer.  I  think  it  was  carried  on  the  steamers  Southerner  and  Bal- 
timore. 

Question.  State  what  boats  carried  it  in  1851. 

Answer.  I  think  the  same  boats. 

Question.  State  in  what  manner  you  discharged  the  duties  of  mail 
carrier  during  those  seasons. 

Answer.  I  received  the  mail  on  the  arrival  of  the  boats,  and  carried 
it  to  the  post  office,  and  carried  the  mail  from  the  post  office  to  the 
boats  on  tneir  departure,  daily,  during  those  two  seasons. 

Question.  State  what  proportion  of  the  mail  carried  by  these  boats 
was  local,  and  what  proportion  was  through  mail. 

Answer.  The  greater  proportion  was  through  mail.  I  think  the 
local  mail  was  not  more  than  one-fourth  as  large  as  the  through  mail. 
By  local  mail,  I  mean  that  which  stopped  at  Cleveland  and  Detroit ; 
and  by  through  mail,  I  mean  that  which  is  destined  to  points  beyond 
Cleveland  on  one  side  and  Detroit  on  the  other. 

S.  T.  Atwood  says : 

I  was  master  of  the  steamboat  Arrow  in  1849,  1850,  1851,  and 
1852,  and  was  master  of  the  Bay  City  in  1853,  owned  by  the  claim- 
ants as  managing  owners. 

The  Arrow  generally  ran  between  Detroit  and  Sandusky,  and  occa- 
sionally between  Detroit  and  Cleveland,  and  the  Bay  City  did  the 
same  in  1853. 

Question.  Did  you,  while  master  of  these  boats,  carry  the  through 
and  local  mails  ? 

Ans.  I  did. 

Question.  Did  you  carry  the  through  eastern  mail  before  navigation 
opened  to  Buffalo  during  the  years  mentioned ;  and  if  so,  how  many 
trips  did  you  usually  make? 

Answer.  I  did  in  each  year,  except  in  1853,  and  generally  made 
irom  three  to  seven  trips  each  time,  carrying  the  mails  both  ways,  for 
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which  no  compensation  was  received,  except  for  delivery  of  local  mail 
at  Detroit,  and  sometimes  at  Cleveland. 

Question.  What  was  the  largest  mail  you  carried  of  through  mail 
for  which  you  received  no  compensation  ? 

Answer.  Eighty  hags  ;  the  bags  were  full  sized  leather  and  canvas 
hags.  The  through  mail  was  three-fourths  or  four-fifths  of  the  mail 
carried. 

Question.  Did  you  receive  any  compensation  for  carrying  the 
through  mail,  or  did  the  owners? 

Answer.  I  did  not  ;  often  asked  for  it,  hut  never  received  it.  The 
claimants  did  not,  for  the  captains  of  the  boats  were  only  authorized 
to  receive  it  and  receipt  for  it. 

In  his  second  examination,  in  answer  to  the  question.  What  time 
did  these  boats  commence  running  in  the  spring,  and  what  time  did 
they  lie  up  in  the  fall  ?  he  says : 

They  commenced  running  as  soon  as  the  ice  would  permit  in  the 
spring,  generally  about  the  20th  of  March,  and  ran  until  the  ice 
stopped  them  in  the  fall,  which  was,  on  the  average,  about  the  20th 
of  December. 

They  made  daily  trips  over  the  route  twice  each  day,  down  and 
back  every  day,  except  Sunday ;  and  excepting  also  from  four  to 
seven  early  in  the  spring,  when  they  ran  to  Erie  and  Buffalo. 

Question.  How  often  was  the  United  States  mail  carried  over  this 
route  on  the  said  boats  during  the  period  last  mentioned  ? 

Answer.  It  was  carried  every  day  twice  over  the  route,  or  daily 
both  ways,  during  the  season  of  navigation  of  those  years. 

Henry  G.  Vorcb  testifies  as  follows : 

Question.  Were  you  the  captain  of  the  steamer  Baltimore,  running 
between  Detroit  and  Cleveland,  during  the  navigation  season  of  I851r 

Answer.  I  was. 

Question.  Did  you  carry  the  United  States  mail  on  your  boat, 
during  that  year,  on  every  trip? 

Answer.  I  did. 

In  his  second  examination,  in  answer  to  the  questioui  What  did 
this  mail  consist  of?  he  says : 

The  mails  going  west  consisted  of  mails  destined  to  Detroit,  Chi- 
cago, and  points  west ;  and  the  mails  going  east  generally  consisted 
of  matter  marked  for  Cleveland,  Columbus^  Pittsburg,  Baltimore,  and 
other  points  south  and  east. 

The  mails  destined  and  marked  for  Detroit  and  Cleveland,  at  each 
end  of  the  route,  I  understand  as  local  mail,  and  mails  going  to 
points  beyond  those  offices  as  through  mails. 

Question.  Can  you  tell  the  average  number  of  bags  per  trip  you 
carried  during  this  season  ? 

Answer.  I  cannot  recollect  definitely.  I  recollect  there  were  fre- 
quently as  many  as  twenty  bags  or  more,  and  it  often  occurred  there 
were  less ;  but  the  average  number  I  cannot  state. 

Question.  How  much  larger  do  you  mean  to  be  understood  was  the 
through  mail  over  this  route  than  the  local  mail  ? 

Answer.  The  through  mail  was  four  times  larger  than  the  local 
mail. 
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Ana.  S.  Johnson  testifies  as  follows : 

Question.  What  was  your  business  in  the  year  1851  ? 

Answer.  I  was  clerk  of  the  steamer  Baltimore. 

Question.  Who  had  charge  of  the  mails  aboard  of  your  boat? 

Answer.  I  considered  myself  responsible  for  the  proper  care  of  the 
mail,  and  did  have  the  general  supervision  of  it ;  and  when  it  was 
brought  aboard,  I  saw  it  was  locked  up,  and  at  the  end  of  the  route 
properly  delivered  to  the  agent,  who  carried  it  to  the  post  oflSce.  I 
often  handled  it  myself,  and  saw  to  its  being  put  into  the  mail  room 
and  locked  up,  when  it  would  hold  it  all. 

Question.  Do  you  remember  what  proportion  of  the  mail  so  carried 
was  local  and  what  through  mail  ? 

Answer.  The  local  mail  was  but  a  small  proportion  of  the  whole 
mail  carried  over  this  route.  My  recollection  of  it  is,  that  the  through 
mails,  destined  to  points  beyond  Detroit  going  west,  and  beyond  Cleve- 
land going  east  and  south,  were  eight  or  ten  times  as  much  in  bulk  as 
the  local. 

J.  R.  Nelson,  mail  messenger  at  Toledo,  testifies  as  follows: 

Question.  What  was  your  business  during  the  season  of  lake  navi- 
gation in  the  years  1851  and  1853  ? 

Answer.  Carrying  the  mail  to  and  from  the  steamboats  and  post  office 
in  1851  ;  in  1853  I  carried  the  mails  to  and  from  steamboats,  railroad, 
and  post  office.  I  attended  at  the  cars  and  steamboats  with  the  neces- 
sary means  of  conveyance  to  take  the  mails  as  they  arrived  to  the  post 
office,  and  in  turn  took  the  mails  from  the  post  office  to  the  cars  and 
boats. 

Question.  In  what  manner  was  the  mail  carried  between  Toledo  and 
Detroit  during  the  season  oflake  navigation  in  the  years  1851  and  1853? 

Answer.  By  steamboats.  I  cannot  tell  what  years  particular  boats 
ran.  Upon  examination  I  find  that  the  steamers  John  Owen  and 
John  HoUister  formed  the  line  in  1851.  In  1853  the  line  was  com- 
posed of  the  Arrow  and  the  Dart.  The  boats  usually  made  the  trip  to 
Detroit  in  one  day  and  back  the  next. 

Question.  What  proportion  of  the  mails  carried  on  these  boats 
during  these  years  over  this  route  was  local  and  what  through  mails  ? 

Answer.  It  is  hard  for  me  to  tell  how  much  local  mail  there  was, 
but  I  should  think  the  through  mail  when  carried  on  these  boats  was 
four  times  as  large  as  the  local. 

L.  W.  Bebeb  testifies  as  follows : 

Question.  What  was  your  business  from  September,  1849,  to  July, 
1855,  inclusive  ? 

Answer.  My  occupation  was  thatof  baggage-master  at  the  Michigan 
central  depot  at  Detroit,  and  depot  mail  agent  and  messenger  of  the 
post  office  department  at  that  city.  I  carried  all  the  mails  that  were 
carried,  except  the  mail  to  Pontiac  ;  and  such  as  went  by  stages,  from 
and  to  the  post  office,  to  and  from  the  cars,  and  steamboats,  &c. 

Question.  In  what  manner  did  you  attend  to  said  business  as  deputy 
mail  agent,  and  pefform  the  duties  of  said  office,  during  the  time  last 
mentioned  ? 
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Answer.  I  generally  attended  personally  upon  the  arrival  and  de- 
parture of  the  several  boats  and  cars  running  to  and  from  Detroit,  re- 
ceiving and  delivering  said  mails  personally,  and  assorting  and 
separating  the  local  mails  directed  to  the  Detroit  post  office  from  the 
through  mails  destined  to  points  beyond  Detroit,  and  delivering  such 
local  mails  to  the  Detroit  post  office,  and  sending  the  through  mails  on 
by  cars  and  boats  towards  their  destination.  The  local  mail  for  the 
Detroit  post  office  was  delivered  immediately  to  the  post  office,  and 
the  through  mails  were  generally  taken  directly  from  boats  to  cars  and 
from  cars  to  boats. 

Question.  What  proportion  of  the  said  mail  matter  coming  to  and 
passing  through  Detroit  was  local  mail,  and  what  through  mail  ? 

Answer.  The  through  mail  was  five  or  six  times  larger  than  the 
local  mail — that  ia  to  say,  it  was,  on  an  average,  five  or  six  times  larger, 
for  at  some  times  it  was  not  so  large,  but  at  others  a  great  deal  larger. 

Question.  What  boats,  carrying  the  mails,  ran  between  Cleveland 
and  Detroit,  Sandusky  and  Detroit,  Toledo  and  Detroit,  from  the 
years  1849  to  1854  ?  How  long  did  each  boat  run,  and  who  was  the 
reputed  owner  or  owners  ? 

Answer.  The  Southerner  commenced  running  in  the  fall  of  1849, 
and  continued  running  until  the  close  of  navigation  between  Detroit 
and  Cleveland  ;  she  commenced  running  again  in  the  spring  of  1850 
with  the  Baltimore.  The  two  buats  made  daily  trips  between  Detroit 
and  Cleveland.  Both  boats  were  owned  by  Arthur  Edwards,  and  car- 
ried the  mails  daily.  In  1851,  upon  the  opening  of  navigation,  the 
Southerner  commenced  running  on  the  same  route  with  the  St.  Louis, 
going  down  one  day  and  back  the  next.  The  St.  Louis  was  owned  by 
Capt.  Ward,  and  the  Southerner  by  Capt.  Edwards.  On  the  San- 
dusky and  Detroit  route  the  Arrow  ran  and  made  daily  trips.  She 
was  owned  by  Arthur  Edwards.  This  was  during  the  years  1849, 
1850,  1851,  and  1852,  and  part  of  the  year  1853,  and  which  time  the 
steamer  Bay  City  took  her  place.  On  the  Toledo  and  Detroit  route 
the  John  Owen  ran  in  part  of  1849,  the  whole  of  1850,  1851,  and 
1852,  and  part  of  1853.  During  this  time  she  carried  the  mails  every 
other  day.  She  was  owned  by  Arthur  Edwards.  The  boats  on  this 
line  did  not  carry  the  mail  all  of  this  time,  but  only  during  a  portion 
of  the  years  above  mentioned  ;  I  won't  be  positive  as  to  the  time. 

A.  C.  Harris  testifies  and  says : 

From  July,  1850,  to  March  1853,  I  was  acting  as  a  special  agent 
of  the  Post  Office  Department. 

Question.  What  were  the  duties  of  your  office  ? 

Answer.  Attending  to  the  transportation  of  the  mails,  and  other 
duties  assigned  by  the  department. 

Question.  In  what  districts  did  your  duties  require  your  attention  ? 

Answer.  Mainly  in  Ohio  and  Michigan. 

Question.  In  attending  to  the  duties  of  your  office,  did  you  often  pass 
over  the  route  from  Cleveland  to  Detroit,  Sandusky  to  Detroit,  and 
Detroit  to  Toledo,  by  steamboat  during  the  period  last  mentioned, 
having  the  mails  in  charge  ?  i 

Answer.  I  did  pass  very  often  oyer  those  routes  during  that  period, 
and  always  gave  more  or  less  attention  to  the  mails. 
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Question.  What  amount  of  the  mail  conveyed  over  these  routes  was 
through  mail,  and  what  local  mail  ? 

Answer.  I  think  that  the  local  mail  was,  on  an  average,  not  to  ex- 
ceed one-fifth  of  the  through  mail,  and  very  often  not  more  than  one- 
eighth. 

Question.  What  do  you  understand  hy  the  terms  through  and  local 
mails? 

Answer.  The  local  mail  is  that  which  is  destined  to  the  post  office 
at  the  end  of  the  route,  to  he  opened  there.  The  through  mail  is  that 
which  is  destined  to  points  beyond  such  offices. 

Question.  How  was  the  mail  carried  over  the  above  mentioned 
routes  during  the  period  last  mentioned? 

Answer.  On  the  Cleveland  and  Detroit  route  they  were  carried  by 
the  steamers  Southerner  and  Baltimore  during  1850  and  1861 ;  by  the 
steamers  Arrow  and  Bay  City  on  the  Sandusky  and  Detroit  route 
during  the  time  of  my  service  as  such  agent ;  between  Toledo  and 
Detroit  by  the  Arrow  and  Owen. 

Question.  By  whose  direction  were  those  mails  put  aboard  of  the 
several  boats  running  over  the  routes  above  mentioned? 

Answer.  By  the  direction  of  the  postmasters  generally,  and  some- 
times by  my  direction. 

Question.  Under  what  circumstances,  and  by  what  authority,  did 
you  direct  the  mails  to  be  carried  by  these  boats  ? 

Answer.  The  circumstances  were,  that  the  captains  often  objected  to 
receiving  the  great  through  mails,  saying  that  the  postmasters  refused 
to  pay  them  anything,  except  for  the  local  mails  ;  and  as  they  got 
nothing  for  it  they  would  not  carry  it,  unless  I  would  undertake  to 
see  them  paid.  I  requested  them  to  take  the  mail  aboard,  and  assured 
them  that  they  would  be  paid  for  the  service,  and  in  so  doing  I  acted 
under  the  directions  of  the  Post  Office  Department.  It  often  occurred 
that  the  mail  could  not  be  got  to  the  boat  on  the  arrival  of  the  cars 
by  the  time  of  leaving.  In  such  cases  I  often  requested  the  captains 
to  delay  until  the  mails  could  be  put  aboard,  and  they  did  so,  waiting 
sometimes  from  a  half  hour  to  an  hour  and  a  half. 

L.  W.  Martin  testifies  as  follows : 

Question.  Were  you  in  the  employ  of  the  claimants  in  the  years 
1850,1851,  and  1852? 

Answer.  I  was. 

Question.  In  what  capacity  ? 

Answer.  As  clerk  and  steward  of  the  steamer  Southerner. 

Question.  Between  what  points  did  the  steamboat  Southerner  run? 

Answer.  She  ran  between  Detroit  and  Cleveland  in  1850  and  1851, 
and  between  Detroit  and  Toledo  in  1852. 

(Question.  Did  she  carry  the  through  and  local  mails  while  you  were 
on  the  boat  ? 

Answer.  She  did. 

Question.  Was  it  part  of  your  duty  to  receive  and  deliver  the  mails 
at  the  points  at  which  the  boats  touched  ? 

Answer.  It  was. 
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Question.  What  projportion  should  you  think,  from  your  observa- 
tion, would  the  through  mail  bear  to  the  local  ? 

Answer.  The  through  mail  was  four  or  five  times  larger  than  the 
local. 

Question.  Did  your  boat  carry  the  through  mail  for  which  no  com- 
pensation was  received  before  navigation  was  open  to  Buffalo  to  points 
below  Cleveland  ? 

Answer.  She  did. 

Question.  IIow  many  trips  did  she  make? 

Answer.  She  made  from  three  to  six. 

Question.  What  was  the  average  amount  of  through  mail  carried 
generally  ? 

Answer.  I  can't  state  particularly,  but  one  mail  numbered  128  bags, 
which  I  counted  myself. 

Question.  Were  the  claimants  In  this  suit  the  managing  owners  of 
the  Baltimore,  Arrow,  Southerner,  John  Owen,  and  Bay  City,  between 
the  years  1849  and  1853  ? 

Answer.  They  had  the  control  of  those  boats  from  1849  to  1853, 
inclusive,  during  such  time  as  they  were  running,  and  were  the  persons 
entitled  to  receive  compensation  for  such  service. 

The  John  Owen  was  owned  by  Edwards  and  Davis,  and  run  between 
Detroit  and  Toledo,  from  the  spring  of  1849  to  the  fall  of  1852, 
inclusive. 

The  steamer  Southerner  was  owned  and  controlled  by  Arthur 
Edwards^  and  run  from  the  ports  of  Detroit  and  Cleveland,  in  1850 
and  1851. 

The  steamboat  Baltimore  was  chartered  by  Edwards  and  Davis  from 
the  owners,  for  the  season  of  1851,  and  run  between  Detroit  and 
Cleveland. 

The  steamboat  Arrow  was  owned  by  Edwards  and  Davis  from  1849 
to  1853,  inclusive,  and  run  in  1849  to  1852  between  Detroit  and  San- 
dusky ;  in  1853  between  Detroit  and  Toledo. 

The  Bay  City  was  owned  by  Davis  and  Owen,  and  run  between 
Detroit  and  Sandusky  in  1853. 

Question.  Did  the  aforesaid  boats  carry  the  through  and  local  mails 
between  the  different  ports  stated,  during  the  years  aforesaid,  during 
the  season  of  navigation  ? 

Answer.  They  did. 

A.  S.  Williams  testifies  as  follows : 

Question.  When  were  you  first  in  possession  of  the  post  office  at 
Detroit,  and  until  when  were  you  postmaster? 

Answer.  In  April,  1849,  and  until  July  1,  1853. 

Question.  What  boats  carried  the  mails  from  here  to  the  points 
named  in  the  petition  of  the  claimants  ? 

Answer.  The  Arrow,  Bay  City,  Southerner,  and  other  boats,  men- 
tioned in  the  petition  of  claimants. 

Question.  Did  they  carry  the  through  mail  as  well  as  the  local? 

Answer.  They  did. 

Question.  From  your  knowledge  of  the  business,  what  proportion 
did  the  through  mails  bear  to  the  local  ? 
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Answer.  By  reference  to  my  letter-book,  I  find  I  wrote  the  Post 
OflBce  Department,  at  Washington,  in  May,  1849,  and  September, 
1849,  advising  them  of  claims  made  by  steamboat  captains,  generally, 
for  compensation  for  carrying  through  mails,  and  then  expressed  the 
opinion  that  the  through  mail  was  more  than  doable  the  local  mail 
delivered  for  distribution  here,  and  that  I  thought  my  estimate  would 
fall  far  short  of  the  facts. 

Question.  Did  the  through  mail  increase  much  from  that  time  till 
the  fall  of  1852  ? 

Answer.  It  did. 

Question.  What  proportion  do  you  think  the  through  mail  bore  to 
the  local  mail  in  1850,  1851,  and  1852  ? 

Answer.  I  should  think  the  through  mail  was  from  three  to  four 
times  greater  than  the  local.  The  through  mail  embraced  everything 
of  this  State. 

Question.  Did  you  ever  pay  for  the  transportation  of  the  through 
mail  by  packet  ? 

Answer.  I  did  not. 

Question.  At  what  time  did  you  receive  instructions  from  the  de- 
partment for  paying  for  the  mail  brought  by  steamers  ? 

Answer.  I  found,  on  taking  possession  ot  the  office,  in  April,  1849, 
instructions  to  my  predecessor,  dated  March  26,  1849^  under  which  I 
acted. 

Georgb  D.  Baptist  testifies  as  follows  : 

In  the  years  1849,  1851,  and  1842, 1  was  on  the  steamboats  Arrow 
and  Southerner  together  at  difierent  times  ;  I  was  on  the  Southerner 
in  1849  and  1852  ;  on  the  Baltimore  in  1851. 

Question.  Was  it  part  of  your  duty  to  receive  and  take  care  of  the 
mail  bags  on  board  those  boats  ? 

Answer.  It  was. 

Question.  From  your  knowledge,  what  proportion  did  the  through 
mails  bear  to  the  local  mails,  averaging  the  whole  time  you  were  on 
these  boats  ? 

Answer.  At  a  low  estimate,  the  through  mail  was  five  times  larger 
than  the  local  mail.  We  once  carried  a  mail  which  we  estimated 
about  eight  tons  ;  we  took  it  on  at  Erie  and  left  it  at  Toledo. 

D.  D.  Bebee  testifies : 

In  1852  I  resided  at  Cleveland,  Ohio,  and  was  clerk  in  the  Cleveland 
poet  office.  I  think  the  through  mail  was  at  least  twenty  times  larger 
than  the  local  mail  (during  the  year  1852.)  The  through  mail  was 
much  more  bulky  than  the  local,  and  far  more  trouble  tpliandle. 

James  Welch  deposes : 

I  was  clerk  in  the  Cleveland  post  office  during  the  years  1851  and 
1852. 

Question.  What  were  your  duties  as  such  clerk  ? 

Answer.  They  consisted  mainly  in  distributing  the  mails  and  assort- 
ing and  delivering  the  same  to  the  mail  carrier,  who  carried  the  mails 
between  the  steamboats  and  cars  and  the  post  office. 
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Question.  How  were  the  mails  carried  between  Cleveland  and 
Detroit  during  these  years  ? 

Answer.  By  steamboats  running  daily. 

Question.  What  did  the  main  bulk  of  the  mail  carried  over  that 
route  during  those  years  consist  of? 

Answer.  The  mail  going  east  consisted  mainly  of  the  through  mails, 
destined  for  Pittsburg,  Baltimore,  Washington,  Columbus,  Cincinnati; 
and  going  west,  of  matter  from  those  and  other  offices  going  to  Chicago 
and  other  offices  west,  together  with  the  local  mail  between  Detroit 
and  Cleveland  post  offices. 

Question.  What  was  the  relative  amount  of  local  and  through  mails 
carried  over  the  said  route  from  Cleveland  to  Detroit  ? 

Answer.  From  my  recollection  of  it,  I  think  the  through  mail,  so 
carried  over  this  route,  was  in  bulk  from  ten  to  fifteen  times  as  large 
as  the  local  mail.  I  think  it  safe  to  say  that,  on  an  average,  it  was 
ten  times  as  lar^e  as  the  local  mail. 

Question.  What  were  your  means  of  knowing  the  relative  propor- 
tion between  the  local  and  through  mails  ? 

Answer.  I  was  in  the  habit  of  handling  the  mails  with  my  own 
hands,  in  delivering  it  to  the  mail  carrier,  and  in  separating  it  on  its 
arrival,  for  opening  the  local  mails  for  delivery. 

Daniel  M.  Haskell  deposes  : 

I  was  postmaster  at  Cleveland,  Ohio,  from  May,  1849,  to  some  time 
in  April,  1853. 

Question.  Did  you  attend  personally  to  the  duties  of  your  office 
during  said  time  ? 

Answer.  I  did.  It  (the  mail)  was  carried  by  the  steamers  Baltimore 
and  Southerner  during  1850,  and  the  Southerner  and  St.  Louis  during 
1851. 

Question.  How  often  was  the  mail  carried  over  this  route  during 
these  years,  and  what  mail  was  so  carried  ? 

Answer.  It  was  carried  daily,  Sundays  excepted,  both  ways.  The 
mail  going  west  consisted  of  the  local  mail  between  my  office  and 
Detroit,  and  the  great  southern  mail  from  Baltimore,  Washington, 
Pittsburg  and  other  southern  towns,  destined  to  Detroit,  Chicago, 
and  other  points  west.  Going  east,  it  consisted  of  the  mail  from 
Chicago,  Milwaukie,  and  other  western  towns,  (also  the  local  mail 
from  Detroit,)  destined  to  Pittsburg,  Baltimore,  and  Washington,  and 
the  country  south  and  east  of  Cleveland. 

Question.  What  proportion  of  this  mail,  passing  over  this  rout^, 
was  local  and  what  through  mail  ? 

Answer.  The  local  mail  was  but  a  small  proportion  of  the  whole 
mail  carried.  From  my  recollection  of  it,  I  should  say  it  was  not 
more  than  one-tenth  of  the  whole  bulk  of  mail  passing  over  this  route. 
My  attention  was  frequently  called  to  it  by  the  captains  of  the  boats 
calling  on  me  for  pay  for  the  through  mail,  insisting  that  it  was  eight 
or  ten  times  as  much  as  what  they  got  pay  for. 

Question.  Did  you  pay  them  for  carrying  the  through  mail,  or  any 
part  of  it  ? 

Answer.  I  did  not.  I  paid  for  carrying  the  local  mail  between 
develand  and  Detroit,  at  the  rate  of  one  cent  per  letter,  and  half  a 
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cent  for  papers  delivered  at  my  office,  to  the  captains  of  the  boats 
so  bringing  such  mails. 

Question.  From  your  knowledge  of  the  amount  of  mail  passing 
over  this  route,  what  would  be  a  reasonable  compensation  for  carrying 
the  great  through  mail  upon  the  steamboats  over  this  route  ? 

Answer.  I  have  no  means  of  estimating  the  through  mail  otherwise 
than  as  the  local  was  estimated,  at  one  cent  per  letter  and  half  a 
cent  for  a*  newspaper,  which,  I  think,  was  a  reasonable  price  ;  and  I 
think  it  was  worth  the  same  price  to  carry  the  through  mail  as  the 
local,  according  to  its  relative  proportion. 

Question.  Did  the  boats  above  mentioned  run  in  connexion  with 
the  railroads  terminating  at  Cleveland  and  Detroit  ? 

Answer.  They  did  form  a  line  between  Detroit  and  Cleveland, 
running  in  connexion  with  the  railroads  at  those  points,  being  the 
only  boats  on  that  line  during  said  two  years. 

Question.  Did  you  send  both  the  local  and  through  mails  over  that 
route  by  said  boats  by  the  instructions  of  the  Post  Office  Department? 

Answer.  I  did. 


IN  THE  COURT  OP  CLAIMS.— No.  55. 

Arthur  Edwards,  Ira  Davis,  and  John  Owen  vs.  The  Utitrd  States. 

Solicitor* 8  Brief. 

This  claim  can  only  be  sustained  on  the  ground  of  a  contract,  express 
or  implied.  To  ascertain  whether  there  is  any  contract  for  payment 
of  the  through  mail,  recourse  must  be  had  to  the  laws  authorizing 
this  mode  of  contract. — (See  6th  section  of  the  act  of  March  3,  1826, 
p.  8  of  Post  Office  Laws;  13th  and  14th  sections  of  act  of  March  3^ 
1846,  same  book,  pp.  73,  74;  section  13  of  act  of  March  3,  1847,  same 
book,  pp.«93,  94.) 

These  provisions  compel  each  steamboat  captain,  under  a  penalty, 
to  deliver  to  the  post  ofBce  all  letters  brought  by  him  to  the  port  at 
which  he  stops,  and  authorize  the  postmaster  to  pay  not  exceeding 
two  cents  for  each  letter  or  package  ;  and  the  postmaster  is  forbidden 
(p.  73)  to  receive  for  transportation,  by  mail,  any  package  exceeding 
three  pounds,  (pp.  93,  94,)  the  conveyance  of  these  letters  to  be  sub- 
ject to  such  regulations  as  the  Postmaster  General  may  prescribe. — 
(See  Regulations,  chap.  20,  21,  pp.  40,  41.)  From  regulation  163, 
p.  41,  it  appears  that  one  cent  only  will  be  paid  on  letters  delivered 
to  post  offices  on  Lake  Erie.  The  Postmaster  General  could  not  au- 
thorize such  an  arrangement  except  under  the  laws  above  cited. 

The  instructions  of  the  Postmaster  General  to  the  deputies  on  the 
lake  are  necessarily  to  be  construed  in  reference  to  these  laws  and  the 
business  arrangements  of  the  Post  Office  Department.  The  postmas- 
ters at  Sandusky,  &c.,  were  mere  agents,  and  could  only  act  under 
the  power  given  in  those  instructions,  and  could  not  bind  the  depart- 
ment further  than  those  instructions.  Every  person  trading  with 
t}iQD^  was  bound  to  look  to  the  instructions.     The  first  instructions 
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were  given  March  21)  1849,  and  are  addressed  to  the  postmasters  at 
Cleveland,  Sandusky,  Toledo,  and  Detroit.  These  offices  are  directed 
to  make  up  and  forward  mails  daily  between  Cleveland  and  Sandusky, 
Cleveland  and  Toledo,  Cleveland  and  Detroit,  and  Sandusky  and  De- 
troit, at  one  cent  per  letter  and  a  half  cent  per  newspaper,  between 
these  points  as  named.  No  mail  was  authorized  between  Toledo  and 
any  point,  except  Sanduskjr.  These  instructions,  on  their  face,  can 
relate  only  to  the  local  mail,  for  that  was  the  only  mail  these  post- 
masters could  make  up.  The  through  mail  is  th^  mail  made  up  at 
points  beyond  these  offices,  and,  to  pass  to  other  points  beyond  them, 
were  placed  in  bags,  with  which  these  postmasters  could  not  interfere. 
They  nad  no  right  to  open  bags  containing  mail  which  could  not  be 
distributed  at  their  offices,  and  the  letters  could  not  be  examined  and 
counted  there.  They  could  not  make  up  such  mails — they  were  made 
up  and  forwarded  before.  The  words  ''make  up  and  forward"  do, 
then,  clearly  show  that  the  instructions  related  to  the  local  mail,  and 
not  to  the  through  mail.  The  letter  of  the  6th  of  May,  1851,  to  the 
postmasters  at  Toledo,  Sandusky,  and  Cleveland,  shows  this  is  the 
true  construction.  Why  inquire  whether  these  postmasters  were  pay- 
ing lor  through  mail,  and  the  instructions  under  which  they  did  so, 
if  the  instructions  were  supposed  to  authorize  them  to  do  so? 

The  inquiry  how  they  counted  the  through  letters,  if  they  were 
paying  for  them,  implies  that  this  act  would  have  been  a  breach  of 
duty.  The  reply  from  the  postmaster  at  Toledo,  dated  12th  of  May, 
shows  he  paid  for  local  letters  only,  and  did  not  pay  for  through  let- 
ters, and  does  not  intimate  that  there  was  any  contract,  or  under- 
standing, or  expectation  of  payment,  on  the  part  of  the  contractors  for 
this  maU. 

The  reply  of  the  postmaster  at  Sandusky  shows  he  acted  under  in- 
structions of  1849.  When  he  came  into  office  there  was  no  through 
mail,  but  when  the  Mad  River  and  Lake  Erie  railroad  was  complet<3, 
a  through  mail  to  Cincinnati  and  Columbus  came  to  his  office.  He 
estimate  these  mails  low,  and  when  the  great  southern  mail  came 
through  his  office,  his  funds  were  insufficient  to  pay ;  and  on  the  7th 
of  October,  1850,  he  wrote  for  funds,  and  paid  captains  of  boats  what 
was  due  them.  At  present  the  through  mail  was  of  but  little  conse- 
quence. The  postmaster  at  Cleveland  has  paid  only  local  mails.  He 
had  written  several  times  for  instructions  as  to  mails  brought  by 
steamboats,  and  received  no  reply.  June  7,  1851,  instructions  were 
given  to  postmasters  at  Sandusky  and  Toledo  that  they  were  to  pay 
one  cent  on  letters  and  a  half  cent  on  newspapers  delivered  at  their 
offices,  and  one  cent  on  packages  to  other  offices,  for  which  they  were 
proper  separating  offices.  The  postmaster  at  Cleveland  was  instructed 
that,  as  to  his  office,  the  order  of  21st  March,  1849,  was  rescinded,  ex- 
cept as  to  boats  delivering  mail  from  Detroit  and  Toledo,  and,  as  to 
them,  no  through  mail  matter  was  to  be  paid  for. — (See,  also,  let- 
ter to  postmaster  at  Cleveland  containing  these  instructions,  dated 
June  1, 1851.) 

Now,  if  it  be  possible  for  a  principal,  by  distinct  and  specific  powers, 
to  prevent  an  agent  binding  him  in  a  contract,  the  department  has  in 
this  case  prevented  the  deputy  postmasters  from  binding  them  to  pay  for 
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through  mails  in  this  case.  The  original  instructions  of  1849  clearly 
did  not  authorize  them  to  be  paid  for,  and  the  instructions  of  June  7, 
1851,  expressly  prohibit  it.  The  postmasters  at  Toledo  and  Cleveland 
do  not  intimate  that  they  ever  violated  these  instructions,  and  the  post- 
master at  Sandusky  says  he  had  paid  everything  due  the  steamboats 
for  through  mails  up  to  December,  1850,  and  that  the  through  mail 
np  to  May  21,  1851,  was  of  little  account.  Since  that  time  there  has 
been  no  violation  of  the  instruction.  Clearly,  then,  the  through  mails 
were  never  designed  by  the  department  to  be  paid  for  under  this  con- 
tract ;  but  the  department  did  design  the  payment  authorized  on  the 
local  mails  to  be  m  full  for  all  mails,  and  the  claimants  must  have  so 
nnderstood  it.  The  claimants  were  running  their  boats  as  an  indepen- 
dent enterprise — a  packet  line  for  freight  and  passengers — between  the 
points  to  which  they  carried  the  mail.  They  ran  without  any  invita- 
tion from  the  government ;  and  if  they  could  not  get  the  mail,  they 
would  run  without  it.  If  they  could  get  it,  they  would  add  the  pay 
to  their  profits.  They,  by  the  contract,  got  |10,514  95  mail  pay  for 
five  years  or  seasons.  The  government  authorized  the  postmaster  to 
send  mails  at  a  given  rate,  but  refused  to  pay  anything  for  the  through 
mail.  The  postmaster,  of  course,  gave  the  mail  to  the  steamboats  that 
would  carry  the  entire  mail  for  the  sum  paid  for  the  letters  and  papers 
to  be  delivered  and  distributed  at  the  local  offices ;  and  no  additional 
pay  could,  under  the  instructions,  be  given  for  the  through  mail.  The 
contract  then  made  with  the  postmasters  must  have  been,  that  the  steam- 
boat men  were  not  to  be  paid  for  the  through  mail,  but  were  to  carry 
the  entire  mail  for  the  sums  paid  for  the  letters  delivered  and  distributed 
at  the  offices  to  which  they  were  carried  ;  and  that  the  steamboat  men 
understood  the  contract  to  be  this,  appears  from  their  own  conduct. 
They  carried  the  mail  up  to  the  year  1853,  and  regularly  received  their 
payments  from  the  postmasters,  according  to  the  instructions  of  the 
Foetmaster  General.  They  never  complained  to  the  Postmaster  Gen- 
eral that  they  did  not  receive  pay  according  to  the  contract  during  its 
continuance.  They  kept  no  accounts  of  the  through  mail  carried  by 
them — never  weighed  it,  or  took  any  of  the  steps  to  show  what  service 
they  were  rendering,  as  they  undoubtedly  would  have  done  if  they 
had  considered  pay  due  to  them  for  this  service.  Their  whole  conduct 
shows  that,  during  the  continuance  of  this  service,  they  considered 
they  were  not  entitled  to  pay  for  the  through  mail. 

That  this  whole  claim  is  an  after-thought,  appears  from  several  cir- 
cumstances. The  account  presented  by  them  charges  the  following 
sums: 

For  mail  carried  by  the  Arrow  from  Sandusky  to  Detroit, 

March  the  1st  to  December  1,  1849 |3,000  00 

March  the  1st  to  December  1, 1850 3,000  OQ 

6,000  Oft 


The  postmaster  at  Sandusky  says,  in  his  letter  of  May  17}  1851, 
that  when  he  came  into  office  (March  28, 1849,)  there  was  no  through 
mail  jpassing  through  his  office  by  steamboats,  until  the  completion  of 
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the  Mad  Biver  and  Lake  Erie  railroad ;  and  then  a  through  mail, 
labelled  Cincinnati  and  Columbus,  came.  Judging  from  the  count  in 
his  office,  he  put  a  low  estimate  on  that  mail.  In  the  second  and 
third  quarters  of  1850,  the  great  southern  mails  came  to  his  office. 
Estimating  as  he  had  done,  he  had  not  funds  sufficient  to  pay ;  he 
wrote  for  mnds  and  received  a  draft  the  2d  of  December,  and  paid  the 
captains  of  the  steamboats  the  amounts  due  them  for  transporting 
mails.  It  appears,  then,  that  the  claim  for  through  mails  at  San- 
dubky  for  1849  and  1850  must  have  been  small  and  was  paid.  Now 
it  is,  by  this  after-thought,  $6,000,  unpaid. 

From  the  report  of  Mr.  Dundas,  it  appears  no  application  for  pay- 
ment of  this  claim  was  made  until  1854,  and  all  the  certificates  and 
affidavits  to  sustain  it  are  dated  1S54.  But  this  claim  would  seem  to 
have  originated  in  the  idea  that  similar  claims  have  been  paid.  Grant 
it,  for  sake  of  argument,  and  what  then  ?  In  this  court  the  claimant 
must  recover  on  the  law  and  evidence  of  his  own  case,  and  not  on  the 
law  and  evidence  of  another  man's  case.  This  court  cannot  permit 
an  inquiry  into  the  conduct  of  the  Postmaster  General  in  any  other 
case,  for  the  purpose  of  raising  the  argument  ad  hominem — that  man's 
case  is  precisely  like  my  case,  and  he  has  been  paid ;  I  must  there* 
fore  be  paid,  or  the  government  is  partial.  We  must  presume  the 
payment  made  in  other  cases  was  right,  (as  the  fact  doubtless  is,)  under 
the  circumstances  and  contracts  of  those  cases .  But  the  United  States 
and  the  parties  to  those  cases  are  not  to  be  called  before  this  court,  at 
the  instance  of  the  complainants  in  this  case,  and  re-try  all  the  cir- 
cumstances in  the  other  cases,  to  see  whether  the  payments  there  were 
right  or  wrong.  It  is,  to  the  present  claimants,  immaterial  whether 
the  money  paid  to  others  was  rightfully  or  wrongfully  paid.  If  they 
recover,  it  must  be  on  the  law  and  facts  of  their  own  case. 

DAN'L  RATCLIFFE, 
Amstani  Soliciior  of  Court  of  Olaima. 


IN  THE  COURT  OF  CLAIMa 

Arthur  Edwards,  John  Owen,  and  Ira  Davis,  vs.  The  Unitbd  States, 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

The  petition  alleges  that  from  1849  to  1853  the  claimants  were 
eiaployad  by  the  persons  having  in  charge  the  United  States  mails, 
to  transport  the  mails  to  and  from  various  ports  on  Lake  Erie,  in 
steamboats,  as  hereinafter  mentioned ;  that,  though  there  was  no 
specific  contract  on  the  subject,  it  was  understood  that  the  claimants 
should  receive  a  reasonable  compensation  for  the  service ;  that  the 
claimants  accordingly  transported  both  the  local  and  through  mails 
in  their  steamboats,  daily,  as  follows :  Between  Sandusky  city  and 
Detroit  for  certain  specified  periods  in  the  years  1849,  1850,  1851, 
1852,  and  1S53  ;  between  Cleveland  and  Detroit  for  certain  specified 
periods  in  the  years  1850,  1851,  and  1852  ;  and  between  Toledo  and 
Detroit  for  certain  specified  periods  in  the  years  1851  and  1853  ;  ihf|( 
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'the  claimants  have  heen  paid  for  the  said  transportation  ot  the  local 
mails,  but  that  the  Postmaster  General  has  refused  to  allow  them 
compensation  for  carrying  the  through  mails  as  aforesaid  ;  that  those 
through  mails  were  transported  at  the  request  of  the  agents  of  the 
government ;  and  that  the  claimants  are  entitled  to  be  paid  for  such 
service  the  sum  of  fifty  thousand  dollars. 

The  documentary  evidence  is  substantially  as  follows : 

By  an  order  of  the  Postmaster  General  of  the  2l8t  of  March,  1849, 
the  postmasters  at  Cleveland,  Sandusky,  Toledo,  and  Detroit,  were 
instructed  to  make  up  and  forward  mails  daily  between  their  respective 
offices,  in  boats  making  the  greatest  expedition,  at  one  cent  each  per 
letter  and  half  a  cent  each  per  newspaper,  to  be  paid  at  the  office  to 
•vhich  the  letters  and  newspapers  were  delivered. 

On  the  6th  of  May,  1851,  the  First  Assistant  Postmaster  General 
wrote  to  the  postmasters  at  Toledo,  Sandusky,  and  Cleveland,  re- 
quiring them  to  report  if  they  were  or  had  been  paying  captains  of 
steamboats  on  Lake  Erie  for  letters,  packages,  and  newspapers,  made 
up  as  through  mails,  as  well  as  for  letters,  &c.,  sent  to  their  offices 
for  delivery  and  distribution  ;  and  that  if  they  had  been  or  were  then 
paying  for  through  mails,  they  were  requested  to  state  under  what 
instructions  they  did  so;  and,  in  making  their  report  for  1849  and 
1850,  to  state  whether  the  captains  of  the  boats  were  paid  for  through 
matter  ;  and  if  so,  how  did  they  (the  postmasters)  go  into  the  count. 

To  the  letter  just  mentioned,  the  postmasters  at  Toledo  and  Cleve- 
land answered  that  they  had  only  paid  for  letters,  packets,  and  news- 
papers  sent  to  their  offices  for  delivery  and  distribution.  The  post- 
master at  Sandusky  answered  that  he  had  paid  for  through  mails ; 
but  he  does  not  state  how  much  he  had  paid,  nor  does  he  refer  to  any 
instructions  authorizing  such  payment. 

Under  an  order  of  the  Postmaster  General  of  the  7th  of  June,  1851, 
the  postmasters  at  Sctndusky  and  Toledo  were  instructed  that,  under 
the  order  of  the  21st  of  March,  1849,  they  would  pay  the  one  cent  on 
letters  and  half  a  cent  on  papers,  for  such  letters  and  papers  as  were 
for  delivery  at  their  offices  only,  and  one  cent  for  each  package  of 
letters  for  other  offices,  in  respect  to  which  their  offices  were  the 
proper  separating  offices.  And,  at  the  same  time,  the  postmaster  at 
Cleveland  was  instructed  that,  as  a  contract  for  carrying  the  mail  be- 
tween his  office  and  Buffalo,  New  York,  had  been  made,  the  order  of 
the  21st  of  March,  1849,  was  rescinded,  except  in  cases  of  boats  de- 
livering mails  from  Detroit  and  Toledo  ;  the  boat  so  delivering  to  be 
paid  for  no  through  matter. 

Also,  on  the  7th  of  June,  1851,  the  First  Assistant  Postmaster 
General  instructed  the  postmaster  at  Cleveland  that,  under  the  order 
of  the  21st  of  March,  1849,  he  would  thereafter  pay  the  boats  con- 
veying the  mails  from  Detroit,  and  all  other  points,  except  from 
offices  where  there  was  a  contract  existing  for  the  service,  one  cent 
for  each  letter  and  half  a  cent  for  each  newspaper,  which  were  for  de- 
livery at  his  office  only ;  and  that  he  would  also  pay  one  cent  for 
each  package  of  letters,  and  one-half  cent  for  every  package  or  bundle 
of  newspapers  for  other  offices — that  is,  such  offices  for  which  the 
matter  is  separated  and  assorted  at  his  office. 
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There  are  several  depositions  taken,  which  are  substantially  as 
follows : 

L.  W.  Beebe.  He  was  deputy  mail  agent  and  messentier  of  the 
Post  Office  Department  at  Detroit  from  1849  to  1865,  and  attended  to 
the  receipt  and  delivery  of  the  mails.  He  separated  the  local  mails 
directed  to  the  Detroit  po^t  office  from  the  through  mails  destined  to 
points  beyond  Detroit,  delivering  such  local  mails  to  the  Detroit  post 
office,  and  sending  the  through  mails  on  by  cars  and  boats  towards 
their  destination.  The  through  mail  was,  on  an  average,  five  or  six 
times  larger  than  the  local  mail. 

The  Southerner  commenced  running  in  the  fall  of  1849,  and  con- 
tinued running  until  the  close  of  navigation,  between  Detroit  and 
Cleveland.  She  commenced  running  again  in  the  spring  of  1850 
with  the  Baltimore,  the  two  boats  making  daily  trips  between  Detroit 
and  Cleveland.  They  were  both  owned  by  Arthur  Edwards,  and 
carried  the  mail  daily.  In  1851,  upon  the  opening  of  navigation,  the 
Southerner  commenced  running  on  the  same  route  in  connexion  with 
the  St.  Louis,  going  down  one  day  and  back  the  next.  The  St. 
Louis  was  owned  by  Captain  Ward,  and  the  Southerner  by  Arthur 
Edwards. 

On  the  Sandusky  and  Detroit  route,  the  Arrow,  owned  by  Arthur 
Edwards,  made  daily  trips  in  1849,  1850,  1851,  1852,  and  part  of 
1853,  when  the  Bay  City  took  her  place. 

On  the  Toledo  and  Detroit  route,  the  John  Owen  ran  in  the  fore 
part  of  1849,  the  whole  of  1850,  1851,  and  1852,  and  part  of  1853, 
when  her  place  was  taken  by  the  Arrow.  During  this  time  she  carried 
the  mails  every  other  day,  and  was  owned  by  Arthur  Edwards.  The 
boats  on  the  Toledo  line  did  not  carry  the  mails  all  this  time,  but  onlv 
during  a  portion  of  the  years  above  mentioned.  He  was  not  positive 
as  to  the  time. 

A.  C.  Harris.  From  July,  1850,  to  March,  1853,  he  was  a  special 
agent  of  the  Post  Office  Department,  and  during  that  period  passed 
very  often  over  the  routes  from  Cleveland  to  Detroit,  Sandusky  to  De- 
troit, and  Toledo  to  Detroit,  by  steamboat.  He  thinks  that  the  local 
mail  was,  on  an  average,  not  to  exceed  one-fifth  of  the  through  mail, 
and  very  often  not  more  than  one-eighth.  The  local  mail  is  that 
which  is  destined  to  the  post  office  at  the  end  of  the  route,  to  be 
opened  there.  The  through  mail  is  that  which  is  destined  to  points 
beyond  such  office. 

On  the  Cleveland  and  Detroit  route,  the  mails  were  carried  by  the 
steamers  Southerner  and  Baltimore  during  1850  and  1851 ;  by  the 
steamers  Arrow  and  Bay  City,  on  the  Sandusky  and  Detroit  route, 
during  his  agency  ;  between  Toledo  and  Detroit,  by  the  Arrow  and 
Owen.  The  mails  were  put  on  the  boats  running  over  said  routes 
by  directions  of  the  postmasters  generally,  and  sometimes  by  the 
witness'  direction.  The  captains  often  objected  to  receiving  the  great 
through  mail,  saying  that  the  postmasters  refused  to  pay  them  any- 
thing, except  for  the  local  mails ;  and  as  (they)  got  nothing  for  it 
they  would  not  carry  it,  unless  the  witness  would  undertake  to  see 
them  paid.  He  requested  them  to  take  the  mail  aboard,  and  assured 
them  that  they  would  be  paid  for  the  service ;  and  in  so  doing  he 
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states  that  he  acted  nnder  the  directions  of  the  Post  Odlce  Depart- 
ment. It  often  occurred  that  the  mail  could  not  be  got  to  the  boat 
on  the  arrival  of  the  cars  by  the  time  of  leaving.  In  such  cases  the 
witness  often  requested  the  captains  to  delay  until  the  mails  could  be 
put  aboard,  and  they  did  so,  waiting  sometimes  from  a  half  an  hour 
to  an  hour  and  a  half. 

D.  D.  Beebe.  He  was  clerk  in  the  Cleveland  post  office  in  1852, 
and  thinks  that  the  through  mail  carried  on  the  steamers  in  that  year 
was,  at  least,  twenty  times  larger  than  the  local  mail. 

James  Welch.  He  was  a  clerk  in  the  Cleveland  post  office  in  1851 
and  1852.  The  mails  in  those  years  were  carried  between  Cleveland 
and  Detroit  by  steamboats  daily.  The  mail  going  east  during  those 
years  consisted  mainly  of  the  through  mails  destined  for  Pittsburg, 
Baltimore,  Washington,  Columbus,  and  Cincinnati ;  and  going  west, 
of  matter  from  those  and  other  offices  going  to  Chicago  and  other 
offices  west ;  together  with  the  local  mail  between  Detroit  and  Cleve- 
land post  offices.  He  thinks  it  safe  to  say  that  the  through  mail  car- 
ried over  this  route  was,  on  an  average,  ten  times  as  large  as  the  local 
mail.  He  was  in  the  habit  of  handling  the  mail  in  delivering  it  to 
the  mail  carrier,  and  in  separating  it  on  its  arrival  for  opening  the 
local  mail  for  delivery. 

L.  A.  Pierce.  He  was,  in  1S50  and  1851,  master  of  the  steamboat 
Southerner,  running  between  Cleveland  and  Detroit.  He  ran  the 
boat  from  the  17th  of  March,  1850,  till  the  21st  of  November  follow- 
ing ;  and  from  the  19th  of  March,  1851,  to  the  20th  of  November  fol- 
lowing, carrying  daily  the  through  and  local  mails  the  two  seasons. 
The  local  mail  was  made  up  here  (Cleveland)  and  destined  for  Detroit, 
and  vice  versa.  The  through  mail  was  destined  for  points  beyond 
Detroit  on  one  side,  and  Cleveland  on  the  other.  He  thinks  the 
through  mail  would  average  from  six  to  eight  times  as  much  as  the 
local  mail ;  and  that  there  were  from  eight  to  ten  bags  of  through 
mail  per  day.  Of  the  local  mail,  there  was  one  bag  of  letters  and 
one  bag  of  papers.  He  received  for  carrying  the  mail  about  two  hun- 
dred dollars  for  each  season,  and  that  for  the  local  mail  only. 

P.  Farley.  During  the  seasons  of  navigation  in  1850  and  1851  he 
carried  the  mail  from  the  boats  to  the  post  office,  and  from  the  post 
office  to  the  boats,  daily,  and  thinks  the  mail  was  carried  in  those 
years  on  the  steamboats  Southerner  and  Baltimore,  from  Cleveland  to 
Detroit,  and  from  Detroit  to  Cleveland.  He  thinks  that  the  local  mail 
was  not  more  than  one-fourth  as  large  as  the  through  mail.  The 
local  mail  was  that  which  stopped  at  Cleveland  and  Detroit ;  the 
through  mail  was  that  which  was  destined  for  points  beyond  Cleve- 
land on  one  side,  and  beyond  Detroit  on  the  other. 

J.  Nelson.  During  the  lake  navigation  in  1851  and  1853  he  was 
mail  carrier  at  Toledo,  and  carried  the  mails  from  the  cars  and  steam- 
boats to  the  post  office,  and  from  the  post  office  to  the  cars  and  boats. 
In  1851,  the  line  between  Toledo  and  Detroit  was  formed  by  the  John 
Owen  and  the  John  flallister,  and,  in  1853,  by  the  Arrow  and  the 
Dart.  The  boats  usually  made  the  trip  to  Detroit  in  one  day  and 
back  the  next;  and  for  u  short  time  in  1853  they  made  the  trip  both 
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ways  in  one  day.  He  thinks  that  the  through  mail  in  those  years, 
when  carried  on  the  hoats>  was  four  times  as  large  as  the  local. 

T.  F.  Orodhead.  He  was  postmaster  at  Detroit  from  the  Ist  of 
July,  1853,  to  the  time  of  taking  his  deposition.  The  steamer  Bay 
City  carried  the  mail  between  Detroit  and  Sandusky  from  said  1st  of 
July  to  the  31st  of  December*  following.  The  mail  from  Toledo  to 
Detroit  was  carried,  for  the  same  time,  by  the  steamer  Arrow,  and  it 
was  understood  that,  at  that  time,  those  boats  were  owned  by  the 
claimants.  For  the  transportation  of  the  local  mail  on  those  steamers 
he  usually  paid  the  captains  of  the  boats.  The  amount  paid  for  said 
time  was  |354  88.  Between  Sandusky  and  Detroit,  the  through  and 
local  mails  were  about  the  same.  Between  Detroit  and  Cleveland, 
the  through  mail,  or  mail  for  points  beyond  Cleveland,  was  four  times 
greater  than  the  local  mail.  Between  Cleveland  and  Detroit,  the 
through  mail  was  one-fourth  as  large  as  the  local  mail.  The  mail 
service  of  said  boats  was  satisfactorily  performed.  He  paid  for  de- 
livery of  local  mail  at  Detroit  post  office  at  the  rate  of  one  cent  per 
letter  and  one-half  cent  for  each  newspaper.  He  also  paid  for  pack- 
ages received  and  going  beyond  his  office  one  cent  for  each  package, 
amounting  to  fifteen  dollars  and  fifty-three  cents  for  the  two  quarters 
ending  the  31st  of  December,  1853. 

S.  F.  Atwood.  He  was  master  of  the  steamboat  Arrow  in  1849, 
1850,  1851,  and  1852,  and  was  master  of  the  Bay  City  in  1853,  owned 
by  the  claimants  as  managing  owners.  Between  Detroit  and  San- 
dusky, and  occasionally  between  Detroit  and  Cleveland,  the  Arrow 
geqerally  ran  ;  and  the  Bay  City  did  the  same  in  1853.  Before  navi- 
gation opened  to  Buffalo,  the  witness  used  to  run,  as  far  as  the  ice 
would  permit,  beyond  Cleveland.  Whilst  master  of  said  boats  he 
carried  the  through  and  local  mails.  [In  said  years,  except  1853,  he 
carried  the  through  eastern  mail  before  navigation  opened  to  Buffalo^ 
and  generally  made  from  three  to  seven  trips,  each  time  carrying  the 
mail  both  ways,  for  which  no  compensation  was  received,  except  for 
delivery  of  the  local  mail  at  Detroit,  and  sometimes  at  Cleveland. 
The  largest  through  mail,  for  which  be  received  no  compensation,  was 
eighty  full  sized  leather  and  canvas  bags.  The  through  mail,  as  near 
as  he  could  estimate  it,  was  three-fourths  or  four-fifths  of  the  mail 
carried.  The  claimants  were  the  managing  owners  of  the  boats  Arrow 
and  Bay  City.  He  supposed  that  the  carrying  of  the  through  mail 
on  the  Southern  Michigan  railroad  commenced  in  1853,  as  there  was 
then  a  diminution  of  the  through  mail  by  steamboats.  He  oflen  asked 
compensation  for  carrying  the  through  mail,  but  never  received  it. 
The  claimants  did  not  receive  it,  for  the  captains  of  the  boats  only  were 
authorized  to  receive  and  receipt  for  it. 

L.  W.  Martin.  He  was  clerk  and  steward  of  the  steamboat  South- 
erner in  1850,  1851,  and  1852.  That  boat  ran  between  Detroit  and 
Cleveland  in  1850  and  1851,  and  between  Cleveland  and  Toledo  in 
1852.  Whilst  he  was  on  that  boat,  she  carried  the  through  and  local 
mails.  The  through  mail  was  four  or  five  times  larger  than  the  local 
mail.  The  boat  carried  the  through  mail,  for  which  no  compensation 
was  received,  to  points  below  Cleveland  before  navigation  was  open 
to  Buffalo.    She  made  from  three  to  six  trips  to  such  points.     He 
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Baid  he  could  not  siate  particularly  the  average  amount  of  through 
mail  carried  generally,  but  one  mail  numbered  one  hundred  and 
twenty-eight  bags. 

A.  S.  Williams.  He  was  postmaster  at  Detroit  in  April,  1849,  and 
until  July  1, 1853. '  The  Arrow,  Bay  City,  Southerner,  and  the  other 
boats  mentioned  in  the  claimants'  petitioh,  carried  the  mail  from  De- 
troit to  the  points  named  in  the  petition.  They  carried  the  through  as 
well  as  the  local  mails.  In  May  and  September,  1849,  he  wrote  to  the 
Post  Office  Department  at  Washington,  advising  it  of  claims  made 
by  steamboat  captains,  generally  for  compensation  for  carrying  the 
through  mails,  expressing  the  opinion  that  the  quantity  of  through 
mail  was  more  than  double  that  of  the  local  mail  delivered  for  distri- 
bution there,  and  saying  that  he  thought  his  estimate  would  fall  far 
short  of  the  facts.  Tbe  through  mail  increased  very  much  from  that 
time  till  the  fall  of  1852.  He  thought  the  through  mail  in  1850, 
1851,  and  1852,  was  from  three  to  four  times  greater  than  the  local 
mail.  The  through  mail  embraced  everything  west  of  that  State.  He 
never  paid  anything  for  the  transportation  of  the  through  mail  by 
packet.  He  acted  under  the  instructions  in  the  office  to  his  prede- 
cessor, dated  March  26,  1849. 

G.  D.  Baptist.  In  1849,  1851,  and  1852,  he  was  on  the  steam- 
boats Arrow  and  Sout^ierner  together  at  different  times.  He  was  on 
the  Southerner  in  1849  and  1852,  and  on  the  Baltimore  in  1851. 
Part  of  his  duty  was  to  take  care  of  the  mail  bags  on  those  boats. 
The  through  mail,  while  he  wcm  on  the  boats,  was,  at  a  low  estimate, 
five  times  larger  than  the  local  mail.  They  once  carried  a  mail,  taken 
on  at  Erie  and  left  at  Toledo,  which  they  estimated  at  about  eight 
tons. 

Lewis  Allen.  He  was  assistant  postmaster  at  Detroit  from  the  1st 
of  May,  1849,  to  the  Ist  of  October,  1853.  From  his  knowledge  there 
of  mails  for  Chicago  and  points  west,  he  thought  the  through  mails, 
brought  by  the  steamboats,  were  three  times  larger  than  the  local 
mail.  The  steamboats  frequently  brought  througn  mails  as  well  as 
local  mails. 

Daniel  P.  Bushnell.  He  was  collector  of  customs  at  Detroit. 
Arthur  Edwards  had  been  managing  owner  of  the  Southerner  from 
1849.  The  Bay  City  was  under  the  managing  ownership  of  Ira  Davis 
and  John  Owen,  or  Owen  and  Davis,  from  1852.  The  Arrow  had  been 
in  the  name  of  Owen  and  Davis  trom  1850  to  1853,  inclusive.  The 
Baltimore  was  registered  in  1851  in  the  name  of  Howard  and  Bron- 
8on.  The  John  Owen  was  registered  in  1845,  and  owned  by  Arthur 
Edwards  and  Ira  Davis  from  1815  to  1853,  inclusive.  The  Southerner 
ran  between  Detroit  and  Cleveland  ;  the  Arrow  between  Detroit  and 
Sandusky ;  tho  Baltimore  between  Detroit  and  Cleveland ;  the  ^^y 
City  between  Detroit  and  Sandusky ;  the  John  Owen  ran  between 
Detroit  and  Toledo  in  1849,  1850,  1851,  1852,  and  1853. 

L.  W.  Martin.  The  claimants  had  the  control  of  the  steamers 
Baltimore,  Arrow,  Southerner,  John  Owen,  and  Bay  City,  from  1849 
and  1853,  inclusive,  during  such  time  as  said  boats  were  running, 
and  were  entitled  to  receive  compensation  for  such  service.  The  John 
Owen  was  owned  by  Edwards  and  Davis,  and  ran  between  Detroit 
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and  Toledo  from  the  spring  of  1849  to  the  fall  of  1852,  inclasiye. 
The  Routherner  was  owned  and  controlled  by  Arthur  Edwards,  and 
ran  from  Detroit  and  Buffalo,  touching  at  intermediate  ports ;  from 
Detroit  to  Cleveland  in  1850  and  1851 ;  between  Cleveland  and  Toledo 
in  1852.  The  Baltimore  was  chartered  by  Edwards  and  Davis  from 
the  owners  for  the  season  on851,  and  ran  between  Detroit  and  Cleve- 
land. The  Arrow  was  owned  by  Edwards  and  Davis  from  1849  to 
1853,  inclusive,  and  ran  from  1849  to  1852  between  Detroit  and  San- 
dusky, and,  in  1853,  between  Detroit  and  Toledo.  The  Bay  City 
was  owned  by  Davis  and  Owen  and  Ward  (Davis  and  Owen  being  the 
managing  owners)  in  1853,  and  ran  between  Detroit  and  Sandusky. 
The  said  boats  carried  the  through  and  local  mails  between  the  differ- 
ent ports  stated  in  said  years  during  the  season  of  navigation. 

H.  G.  Yorce.  He  was  captain  of  the  Baltimore,  running  between 
Detroit  and  Cleveland  during  the  navigation  season  of  1851,  and  car- 
ried the  mail  on  that  boat  during  that  year  on  every  trip.  When 
there  were  six  or  eight  bags  of  mail,  he  thought  that  not  more  than 
two  of  them  would  be  the  local  mail. 

S.  F.  Atwood.  The  Arrow  and  Bay  City,  mentioned  in  his  previous 
deposition,  commenced  running  as  soon  as  the  ice  would  permit  in  the 
spring,  generally  about  the  20th  of  March,  and  ran  till  the  ice  stopped 
them  in  the  fall,  which  was,  on  the  average,  about  the  20th  of  Decem- 
ber. They  made  daily  trips  over  the  route  (between  Sandusky  and 
Detroit)  twice  each  day  down,  and  back  every  day,  except  Sunday,  and 
except,  also,  from  four  to  nine  trips  early  in  the  spring,  when  they 
ran  to  Erie  and  Buffalo.  The  mau  was  carried  every  day  twice  over 
the  route,  or  daily  both  ways  during  the  season  of  navigation  of  those 
years,  (1849  to  1853.) 

H.  G.  Vorce.  The  mails,  mentioned  in  his  previous  deposition, 
going  west,  consisted  of  those  destined  to  Detroit,  Chicago,  and  points 
west ;  and  the  mails  going  east  generally  consisted  of  matter  marked 
for  Cleveland,  Columbus,  Pittsburg,  Baltimore,  and  other  points 
south  and  east.  The  mails  destined  to  and  marked  for  Detroit  and 
Cleveland,  at  each  end  of  the  route,  he  understood  as  local  mails,  and 
those  going  to  points  beyond  those  offices  as  through  mails.  In 
speaking  of  the  bags,  in  his  previous  deposition,  he  meant  to  express 
the  proportion  of  the  local  and  through  mails.  The  through  mail 
was  four  times  larger  than  the  local  mail. 

A.  S.  Johnson.  In  1851  he  was  clerk  of  the  Baltimore.  She  car- 
ried the  mail  between  Detroit  and  Cleveland  daily,  commencing  at 
the  opening^  of  navigation  in  the  spring,  and  running  till  the  close  of 
navigation  in  the  fall.  He  had  the  general  supervision  of  the  mail 
when  brought  aboard,  and  saw  it  locked  up,  and,  at  the  end  of  the 
route,  properly  delivered  to  the  agent,  who  carried  it  to  the  post  office. 
His  recollection  of  it  was,  that  the  through  mails  destined  to  points 
beyond  Detroit  going  west,  and  beyond  Cleveland  going  east  and 
south,  were  eight  or  ten  times  as  much  in  bulk  as  the  local. 

Daniel  M.  Haskell.  He  was  postmaster  at  Cleveland,  Ohio,  from 
May,  1849,  to  some  time  in  April,  1853,  and  attended  personally  to 
the  duties  of  the  office  during  said  time.  The  mail  was  carried 
between  his  office  and  Detroit  by  the  steamers  Baltimore  and  South- 
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«mer  during  1860,  and  by  the  Southerner  and  St.  Louis  during  1861. 
During  those  years  the  mail  was  carried  daily,  Sundays  excepted,  both 
ways. '  The  mail  going  west  consisted  of  the  local  mail  between  his 
office  and  Detroit,  and  the  great  southern  mail  from  Baltimore, 
Washington,  Pittsburg,  and  other  southern  towns,  destined  to  De- 
troit, Chicago,  and  other  points  west.  Going  east,  it  consisted  of  the 
mail  from  Chicago,  Milwaukie,  and  other  western  towns,  (also  the 
local  mail  from  Detroit,)  destined  to  Pittsburg,  Baltimore,  Wash- 
ington, and  the  country  south  and  east  of  Cleveland.  The  local  mail 
was  but  a  small  proportion  of  the  whole  mail  carried.  From  his 
recollection  of  it,  he  should  say  it  was  not  more  than  one-tenth  of  the 
whole  bulk  of  mail  passing  over  this  route.  His  attention  was  fre- 
quently called  to  it  by  the  captains  of  the  boats  calling  on  him  for 
pay  for  the  through  mail,  insisting  that  it  was  eight  or  ten  times  as 
much  as  what  they  got  pay  for.  He  did  not  pay  them  for  carrying 
the  through  mail  or  any  part  of  it.  He  paid  for  carrying  the  local 
mail  between  Cleveland  and  Detroit,  at  the  rate  of  one  cent  for  letters 
and  half  a  cent  for  papers  delivered  at  his  office,  to  the  captains  of 
the  boats  so  bringing  such  mails.  He  had  no  means  of  estimating 
the  through  mail  otherwise  than  as  the  local  was  estimated,  at  one 
cent  per  letter  and  half  a  cent  for  a  newspaper,  which  he  thinks  was 
a  reasonable  price ;  and  he  thinks  it  was  worth  the  same  price  to 
carry  the  through  mail  as  the  local,  according  to  its  relative  propor- 
tion. The  boats  above  mentioned  formed  a  line  between  Detroit  and 
Cleveland,  running  in  connexion  with  the  railroads  at  those  points, 
being  the  only  boats  on  that  line  during  said  two  years.  He  sent 
both  the  local  and  through  mails  over  that  route  by  said  boats  by  the 
instructions  of  the  Post  Office  Department. 

The  facts  and  the  law  of  this  case  are,  in  our  opinion,  as  follows : 
On  the  21st  of  March,  1849,  the  Postmaster  General  instructed  the 
postmasters  at  the  places  mentioned  in  the  petition  '^to  makeup 
and  forward  mails  daily  between  their  respective  offices  in  boats,"  at 
one  cent  a  letter  and  half  a  cent  a  newspaper,  payable  where  the 
letters  and  papers  were  delivered ;  and  on  the  7th  of  June,  1851,  he 
instructed  the  postmasters  at  Sandusky  and  Toledo  to  pay  the  one 
cent  on  letters  and  half  cent  on  papers  which  were  for  delivery  at 
their  offices  only,  and  one  cent  for  each  package  of  letters  for  other 
offices,  in  respect  to  which  their  offices  were  the  proper  separating 
offices.  In  consequence  of  those  instructions,  the  claimants  carried 
both  the  through  and  local  mails  in  steamboats  over  the  routes  and 
during  the  periods  mentioned  in  the  petition,  the  through  mails  being 
much  larger  than  the  local  mails.  A  report  from  the  Post  Office 
Department  shows  that  the  claimants  were  paid  by  the  postmasters 
at  Detroit,  Cleveland,  Sandusky,  Toledo,  and  Monroe,  $10,544  95 
for  mail  service  in  the  years  mentioned  in  the  petition,  under  said 
instructions  of  March  21,  1849,  and  June  7,  1851,  allowing  one  cent 
for  each  letter  and  half  a  cent  for  each  newspaper.  The  claimants 
applied^  in  1864,  to  the  Post  Office  Department  for  an  additional 
compensation  of  $25,180,  but  the  application  was  refused.  They  have 
now  applied  to  this  court  for  additional  compensation,  and  have 
increased  the  demand  so  as  to  make  it  $50,000. 
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We  have  no  doubt  but  that  the  promises  made  by  the  Postmaster 
General  by  the  said  orders  of  1849  and  1851,  for  carrying  the  mails, 
whether  through  or  local,  or  both,  have  been  complied  with.  For 
the  mails  to  be  sent  by  the  boats,  and  which  were  so  sent,  under  said 
orders,  the  exact  price  was  fixed  by  those  orders,  and  the  same  has 
been  regularly  paid.  Now,  did  the  Postmaster  (General  make  any 
other  contract  with  the  claimants,  or  authorize  any  other  to  be  made 
with  them  than  those  expressed  in  said  orders  ?  It  is  not  proved  to 
our  satisfaction  that  he  did.  It  is  true,  there  is  a  witness,  Mr. 
Harris,  a  special  mail  agent,  who  says  that  the  steamboat  captains 
often  objected  to  receive  the  through  mails,  saying  that  the  post- 
masters refused  to  pay  them  except  for  the  local  mail ;  that  he 
requested  them  to  take  the  mail,  assuring  them  that  they  would  be 
paid  ;  and  he  says  that,  in  doings  so,  he  acted  under  the  directions  of 
the  Post  Office  Department.  The  witness  does  not  state  the  time 
when  this  conversation  with  the  captains  took  place,  nor  does  Le  set 
out  the  directions  under  which  he  says  he  acted.  Neither  does  he 
say  that  the  directions  were  given  by  the  Postmaster  Greneral ;  he 
only  says  that  they  were  of  the  Post  Office  Department.  In  all  this 
there  is  too  much  uncertainty  to  satisfy  us  that  the  Postmaster  Gene- 
ral gave  to  the  captains,  through  Mr.  Harris,  the  assurance  in 
question. 

This  assurance,  given  by  Mr.  Harris,  was  for  a  quantum  meruit; 
that  is,  not  for  any  particular  price,  but  for  what  the  service  of  car- 
rying the  through  mails  should  be  worth.  The  claimants  have  re- 
ferred to  no  act  of  Congress  that  contemplates  the  giving  of  such  an 
assurance  by  the  Postmaster  General.  The  5th  section  of  the  act  of 
March  3,  1825,  authorizes  the  Postmaster  General  to  have  the  mail 
carried  in  any  steamboat  ♦  ♦  ♦  on  such  terms  and  conditions 
as  shall  be  considered  expedient,  provided  that  he  does  not  pay  more 
than  three  cents  for  each  letter,  and  more  than  one-half  cent  for  each 
newspaper,  conveyed  in  such  mail. — (8tat.  at  Large,  103.)  The  14t.h 
section  of  the  act  of  March  3,  1845,  authorizes  the  Postmaster  Gen- 
eral to  contract  with  the  owners  or  commanders  of  any  steamboat  * 
*  *  *  for  the  transportation  of  the  mail  for  any  length  of  time  or 
number  of  trips,  less  than  the  time  for  which  contracts  for  transport- 
ing the  mail  of  the  United  States  were  then  usually  made  under 
existing  laws,  and  without  the  previous  advertisements  then  required 
before  entering  into  such  contracts,  whenever,  in  his  opinion,  the 
public  interest  and  convenience  would  be  promoted  thereby  ;  provided 
that  the  price  to  be  paid  for  such  service  should  in  no  case  be  greater 
than  the  average  rate  paid  for  such  service  under  the  last  preceding 
or  then  existing  regular  contract  for  transporting  the  mail  upon  the 
route  he  may  so  for  a  less  time  contract  for  the  transportation  of  the 
mail  upon. — (5  Stat,  at  Large,  737.)  Those  provisions  have  reference 
to  contracts  for  a  specific  price,  and  not  to  general  promises  for  what 
the  service  might  be  worth. 

We  have  a  report  relative  to  this  claim,  furnished  by  Mr.  Dundas, 
Second  Assistant  Postmaster  General^  in  whose  office  the  contracts 
and  directions  of  the  Postmaster  General  for  the  transportation  of  the 
mails  are  entered ;  and  we  think  that  report  of  itself  shows  that  the 
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Postmaster  General  gave  no  other  directions  respecting  said  transpor- 
tation of  the  mails  than  the  orders  aforesaid  of  1849  and  1851. 

We  cannot,  therefore,  say  that  Mr.  Harris'  testimony  shows  any 
engagement  by  the  Postmaster  General  upon  which  the  claimants  can 
found  this  additional  claim  of  $50,000. 

The  said  report  of  the  Second  Assistant  Postmaster  General,  among 
other  things,  says: 

"  During  the  years  1849,  1850,  and  1851,  there  were  no  regular 
steamboat  contracts  between  Detroit,  Cleveland,  Toledo,  and  Sandusky. 
There  were  daily  land  routes  which  were  intended  for  the  great  mails, 
though  they  appear  to  have  been  irregular,  and  not  at  all  times  suffi- 
cient for  the  service.  A  regular  boat  line  commenced  May.  19,  1852, 
between  Cleveland  and  Buffalo,  and  Buffalo  and  Detroit,  (north  shore,) 
which,  no  doubt,  conveyed  the  through  mails.  The  boats  of  Captain 
Edwards  were  only  employed  in  common  with  many  others,  not  under 
contract,  for  auxiliary  service,  under  the  general  instructions  to  post- 
masters to  employ  them  and  pay  one  cent  a  letter  and  half  a  cent  a 
newspaper,  estimated  on  what  are  called  local  mails ;  which  pay  was 
to  be  in  full  for  all  mails,  as  well  through  as  local.  The  whole  num- 
ber of  boats  thus  employed  during  the  period  embraced  in  the  pres- 
ent claim  appears  to  have  been  eighty  eight,  and  the  aggregate 
amount  paid  them  $44,605  21,  (including  Captain  Edwards'  boats.) 
These  all  conveyed  through  mails,  it  is  presumed,  and  all  upon  the 
same  terms,  and  compensation  they  have  received  must  have  been 
regarded  by  the  department  in  full  for  all  their  services." 

The  Postmaster  General,  Mr.  Campbell,  in  a  communication  of  the 
3d  of  November,  1856,  to  the  Assistant  Solicitor  of  this  court,  says : 

^^In  answer  to  your  inquiry  as  to  the  practice  of  the  department 
relative  to  payments  for  conveying  mails  on  the  lakes,  I  have  to  state 
that,  except  where  regular  contracts  exist,  the  pay  is  adjusted  accord- 
ing to  the  number  of  letters  and  papers  destined  for  the  port  of  de- 
livery, constituting  the  local  maUs^  without  reference  to  through  mails 
conveyed  at  the  same  time. 

'^  In  some  cases  one  cent  has  been  allowed  on  each  package  of  letters 
not  for  delivery,  forming  part  of  the  through  mails ;  but  with  this  ex- 
ception, the  parties  always  understood  that  the  amount  allowed  for 
the  local  mails  was  to  be  in  full  for  the  whole  service." 

The  employment  of  the  claimants  for  carrying  the  mails,  as  afore- 
said, was  under  the  said  orders  of  the  Postmaster  General  of  the  21st 
of  March,  1849,  and  of  the  7th  of  June,  1851 ;  and  for  the  services 
now  sued  for,  which  were  performed  under  that  employment,  the 
claimants  can  be  legally  entitled  to  no  other  compensation  than  that 
which  those  orders  authorized.  That  compensation  has  been  paid  to 
them  by  the  government.  They,  no  doubt,  carried  in  their  boats  the 
large  through  mails,  as  well  as  the  local  mails,  during  the  time  the 
latter  were  carried  by  them  as  aforesaid.  But  for  any  compensation 
for  their  services  beyond  what  they  have  received,  they  must  depend 
upon  the  discretion  of  Congress. 

Our  opinion  is,  that  the  claimants  have  no  legal  cause  of  action. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Apru.  1<  1858. — Referred  to  the  Committee  oa  Clkims. 

The  CouBT  OF  Claius  submitted  the  following 
REPORT. 

To  the  hanorahU  the  Senate  and  House  of  Representatives  of  the  United 
Stales  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documeats 
as  the  report  in  the  case  oi 

JOSEPH  EATCLIFF  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Joseph  Bat;cliff 's  deposition,  transmitted  to  the  House  of  Repre- 
sentatives. 

3.  United  States  Solicitor's  brief. 

4.  Opinion  of  the  Court  adverse  to  the  claim. 

5.  Papers  committed  with  this  case,  withdrawn  from  the  files  of  the 
House  of  Bepresentatives  by  claimant  and  filed  in  this  case,  are  now 
returned  to  that  House  in  a  separate  envelope. 

By  order  of  the  Court  of  Claims. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft   a  1  8^^  ^f  ^^^  Court,  at  Washington,  this  first  day   of  April, 

LL.  S.J    ^     jy      jggg 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  Court  of  Claims  of  the  United  States^  sitting  in 

Washington : 

Your  petitioner,  Joseph  Ratcliff,  of  Georgetown,  D.  C,  would  respect- 
fully represent,  that  some  time  in  the  spring  of  the  year  1814  he 
entered  into  a  contract  with  Captain  William  Doughty,  naval  con- 
structor, for  the  supply  of  a  large  quantity  of  fine  timber  for  the  use 
of  the  government  at  the  navy  yard,  Washington  city.  That  the  price 
agreed  to  be  paid  for  said  timber  was  thirty  cents  per  cubic  foot.  That 
in  pursuance  of  said  contract,  and  in  accordance  with  its  terms  and 
specifications,  he  proceeded  to  purchase,  fell,  hew,  and  prepare  for 
delivery,  a  large  number  of  valuable  logs,  averaging  in  size,  as  near 
as  can  be  estimated,  about  one  hundred  cubic  feet  to  each  log.  That 
in  the  month  of  August  of  said  year,  a  few  days  before  the  burning 
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of  Washington  by  the  British  forces,  in  strict  pursnance  of  his  contract, 
he  had  caused  to  be  carried  to  the  said  navy  yard  a  raft  of  thirty-six 
of  said  logs.  But  your  petitioner  alleges  that  the  business  of  the  navy 
yard  was  at  that  time  entirely  suspended  on  account  of  the  approach 
of  the  enemy,  and  the  officers  were  absent  on  military  duty.  He  was 
ready  and  anxious  to  have  the  said  timber  inspected,  measured,  and 
received,  as  the  terms  of  the  contract  required ;  but  as  the  officers 
were  not  present  to  receive  it,  the  same  was  made  fast  at  the  navy  yard, 
and  was  burnt  in  the  subsequent  conflagration. 

Your  petitioner  further  states  that,  afterwards,  the  whole  navy  yard 
having  been  destroyed,  together  with  the  vessels  then  and  there  being 
built,  for  which  chiefly  the  timber  was  required,  he  was  informed  by  the 
said  Captain  William  Doughty  that  no  more  timber  would  be  received 
under  the  contract  aforesaid  ;  and  your  petitioner  was  instructed  not  to 
make  any  further  deliveries.  At  this  time,  in  addition  to  the  raft 
aforesaid,  your  petitioner  had  one  hundred  and  fifty  other  logs  prepared 
and  ready  to  be  delivered  in  pursuance  of  the  said  contract,  all  of 
which  were  thrown  upon  his  hands  and  became  an  utter  loss  on  account 
of  the  rescinding  of  the  said  contract.  There  being  no  other  market 
for  such  timber,  the  same  was  necessarily  left  on  the  shores  of  the 
creeks  and  rivers,  and  either  went  to  decay,  or  was  swept  away  by  the 
floods. 

Tour  petitioner  further  states  that  the  said  contract  was  in  writing; 
but  the  same  cannot  now  be  produced,  because  it  has  been  lost  or 
destroyed.  The  copy  retained  by  Captain  Doughty  was  burnt  at  the 
navy  yard ;  and  that  which  your  petitioner  held  was  placed  in  the 
hands  of  the  honorable  Alfred  H.  Powell,  a  member  of  the  18th 
Congress,  to  be  used  in  that  Congress  in  applying  for  relief ;  but, 
although  diligent  search  has  been  made,  your  petitioner  has  never 
been  able  to  find  the  said  contract. 

The  material  terms  of  the  contract,  however,  were  as  stated  above, 
viz :  your  petitioner  agreed  to  deliver  a  large  quantity  of  sound  pine 
timber,  of  proper  size  and  quality  for  building  purposes,  which  was  to 
be  inspected,  measured,  and  received  when  presented  at  the  navy 
yard  ;  and  the  government  agreed  to  pay  for  the  same  at  the  rate  of 
30  cents  per  cubic  foot.  Your  petitioner  avers  that  his  said  contract 
provided  for  the  delivery  of  a  much  larger  quantity  than  the  hundred 
and  eighty-six  logs  aforesaid,  together  with  all  that  had  been  previously 
delivered  ;  and  that  the  said  logs  were  all  of  good  sound  timber  of  the 
proper  size  and  quality,  and  ought  to  have  been  received  under  said 
contract. 

The  value  of  the  said  timber  was  as  follows : 

36  logs,  of  100  cubic  feet  each,  delivered  at  the  navy  yard,  at 
30  cents  perfect $1,080 

150  logs,  same  size,  at  30  cents,  less  3  cents  allowed  for 
cost  of  cartage 4,550 

6,630 
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Your  petitioner  insists  that  he  is  entitled  to  the  full  compensation 
herein  claimed  for  the  refusal  on  the  part  of  the  government  to  carry 
out  the  said  contract.  The  destruction  of  the  navy  yard  hy  the  enemy 
did  not  release  the  government  from  its  contracts,  nor  authorize  it  to 
annul  them. 

Your  petitioner  has  repeatedly  applied  to  Congress  for  relief,  and 
the  following  is  a  statement  of  the  reports  which  have  been  made  and 
the  action  taken  by  the  two  houses : 

At  the  Ist  session  of  the  18th  Congress  the  Committee  of  Claims 
of  the  House  o  Representatives  made  an  adverse  report,  which  was 
laid  on  the  tabMe.   The  report  seems  to  have  been  verbal,  not  written. 

Ist  session,  23d  Congress,  same  committee  made  report  No.  521  ; 
laid  on  the  table. 

2d  session,  24th  Congress,  same  committee  made  a  favorable  report, 
No.  266,  accompanied  by  bill  954,  which  was  never  acted  on. 

2d  session,  25th  Congress,  report  No.  75,  bill  87,  passed  by  the 
House  and  indefinitely  postponed  by  the  Senate. 

Ist  session,  25th  Congress,  Committee  on  Naval  Affairs,  House  of 
Representatives,  made  report  No.  440,  with  bill  No.  370,  which  was 
never  acted  on. 

In  the  Senate,  in  addition  to  the  action  already  stated,  at  the  1st 
session  of  the  26th  Congress,  report  No.  180,  adverse,  was  made  and 
agreed  to. 

1st  session,  29th  Congress,  adverse  report,  verbal ;  concurred  in, 
reconsidered,  finally  laid  on  the  table. 

This  claim  was  at  other  timeb  before  the  two  houses  of  Congress  ; 
but,  having  received  no  attention,  the  petitioner  presumes  it  is  un- 
necessary to  refer  to  the  mere  presentation  of  his  memorial. 

Your  petitioner  further  states  that  be  has  voluntarily  assigned 
this  claim  to  his  son-in-law,  William  H.  Edes,  and  his  grandson, 
James  R.  Dunn,  for  the  consideration  of  natural  affection;  and  he 
prays  the  Court  to  make  its  decree  in  favor  of  the  said  Edes  and 
Dunn.  Your  petitioner  is  now  very  old,  and  he  desires  his  children 
and  grandchildren  to  have  the  benefit  of  this  demand  against  the 
government,  which,  though  long  delayed  and  often  denied,  is  just 
and  righteous,  and  ought  to  be  paid.  No  other  person,  except  those 
named,  has  any  interest  therein. 

FRED.  P.  STANTON, 

Attorney  fcT  the  Claimant. 
JOSEPH  RATCLIFF. 


District  of  Columbia,  County  of  Washington : 

Before  me,  Henry  Reaver,  a  justice  of  the  peace  in  and  for  the  Dis- 
trict and  county  aforesaid,  personally  appeared  Joseph  Ratcliff,  the 
foregoing  petitioner,  and  made  oath  that  the  facts  stated  in  his  peti- 
tion are  true,  to  the  best  of  his  knowledge  and  belief. 

Sworn  to  and  subscribed  this,  the  3d  day  of  January,  1856. 

HENRY  REAVER, 
Justice  of  the  Peace. 
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IN  THE  COUKT  OF  CLAIMS. 

ON  THE  PETITION  OF  JOSEPH  RATCLIFF. 
Brief  of  the  SdUdtor  of  the  United  States. 

This  is  a  claim  for  thirty-six  logs  of  pine  timber,  alleged  to  have 
been  delivered  at  the  Washington  navy  yard  in  August,  1814,  under 
contract  with  Mr.  Doughty,  naval  constructor,  at  30  cents  per  cubic 
foot,  each  log  alleged  to  contain  100  cubic  feet  =  $1,082  ;  also  for  150 
logs  not  delivered  in  consequence  of  the  refusal  of  boughty  to  receive 
the  same. 

The  only  evidence  on  the  last  point  is  Mr.  RatclifTs  own  unsup- 
ported statement,  which,  besides  being  inadmissible,  is  discredited  by 
the  fact  that  Doughty,  his  own  witness  on  the  other  items,  is  not 
questioned  at  all  as  to  this  material  iact  of  his  refusal  to  receive  any 
more  timber. 

As  respects  the  first  item,  see  the  report  of  Mr.  Whittlesey,  and 
also  of  Governor  Hubbard,  H.  Rep.,  1st  sess.  23d  Cong.,  vol.4, 
No.  421 ;  Senate  R.  180,  vol.  4,  1st  sess.  26th  Cong. 

This  claim,  made  by  a  gentleman  who  resided  in  Georgetown  at  the 
time  it  accrued,  and  ever  since,  was  not  ppesented  till  1824,  ten  years 
after  the  date  at  which  it  is  alleged  to  have  accrued. 

There  have  been  three  sets  of  depositions  and  affidavits  filed  in  its 
support,  the  first  of  which  were  withdrawn  in  1827,  after  the  first 
report  on  the  case  by  the  Committee  of  Claims,  and  before  filing  the 
seconu  petition  in  1834. — (See  Rep.  No.  621,  1st  sess.  23d  Cong.) 

Neale,  alone,  testifies  to  the  delivery  of  the  logs  referred  to  in  the 
first  item. 

His  testimony  as  to  the  time,  which  is  a  material  point  in  the  case, 
owing  to  the  fact  that  a  payment  was  made  in  the  latter  part  of  the 
month  preceding  that  in  which  this  delivery  is  alleged  to  have  been 
made,  becomes  more  positive  as  the  date  of  his  testimony  recedes  from 
the  date  of  the  transaction  ;  and  although  it  is  true  that  the  circum- 
stance of  the  destruction  of  the  buildings  at  the  navy  yard  might  well 
serve  to  fix  the  date  of  a  contemporaneous  transaction,  it  is  not  pre- 
tended that  the  delivery  was  on  the  same  day,  but  only  within  a  few 
days  of  that  event.  The  witness  and  petitioner  first  stated  it  as 
having  happened  six  or  eight  days  before  ;  now  it  is  but  three  or  four 
days  before. 

No  claim  having  been  made  at  the  time,  and  nothing  done,  therefore, 
to  fix  the  attention  of  the  witness  to  the  circumstance  that  this  was  a 
distinct  delivery  from  that  made  in  the  last  of  the  preceding  month,  and 
there  being  no  memorandum  whatever  made,  and  nothing  tocorroborate 
the  statement  that  there  was  a  delivery  in  the  month  of  August,  the 
probability  on  the  face  of  the  transaction  is,  that  the  witness  refers 
to  the  delivery  made  27th  July,  which  was  paid  for. 

And  this  is  rendered  more  probable  still  when  his  testimony  is  com- 
pared with  that  of  the  other  witnesses.  His  statement,  for  example, 
that  there  was  no  one  there  to  receive  the  raft,  is  rendered  improbable 
by  the  testimony  of  Capt.  Tingey,  who  says  in  1824,  (Rep.  180,  p.  3,) 
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'^  that  the  usual  number  of  persons  continued  to  be  employed  in  the 
yard  until  the  dny  of  the  fire,  except,  indeed,  a  part  of  the  mechanics, 
who  were  ordered  away  on  militia  duty,  perhaps  two  days  prior  thereto, 
as  reference  to  my  diurnal  memoranda  taken  at  the  time  will  show. 

''It  would  appear  questionable  also,  by  what  authority  Mr.  Neale fixed 
the  raft  to  the  yard  or  to  the  dock  without  application  to  me,  or  some 
other  oflScer  of  the  yard,  who  were  all  daily  present  in  the  yard  the 
whole  of  that  month,  until  after  executing  the  order  of  the  Secretary 
of  the  navy  for  setting  it  on  fire,  nor  was  I,  for  some  weeks  before 
and  after  that  event,  or  during  the  time  of  burning,  ever  absent  24  hours 
from  it  at  one  time."  Car  berry,  one  of  the  witnesses  for  claimant,  who 
says  he  was  the  inspector  of  this  timber  at  the  yard,  also  says:  '^although 
absent  himself  for  six  or  eight  days  before  the  24th  August,  he  sup- 
poses there  were  officers  at  the  yard  who  would  have  measured  the 
timber  if  they  had  been  applied  to." 

He  also  contradicts  Neale  as  to  the  length  of  the  logs,  and  says  he 
thinks  ''  36  stocks  could  not  be  obtained  on  the  Potomac  that  would 
average  more  than  about  60  cubic  feet."  When  it  is  considered  that 
this  statement  is  found  in  the  examination  of  one  of  the  claimant's 
witnesses,  the  court  must  be  satisfied  that  Neale  is  unreliable,  at  least 
as  to  the  dimensions  of  the  logs,  and,  therefore,  as  to  the  amount 
delivered.  Having  thus  almost  doubled  the  amount  of  the  item  by 
exaggeration  as  to  the  size  of  the  logs,  it  is  demonstrated  that  it 
would  be  unsafe  to  confide  in  any  unsupported  statement  made  by  him. 
But  it  seems  to  me  that  the  unaccounted  for  fact  alone  that  no  demand 
was  made  for  payment  of  this  item  in  1814,  or  for  ten  years  afterwards, 
is  conclusive  against  the  validity  of  the  demand. 

The  explanation  of  this  claim  is  found  in  the  testimony  of  Milstead, 
taken  on  the  I2thday  of  July,  1834.  He  says,  ''that  some  short  time 
before  the  navy  yard  was  burned  at  Washington,  deponent  was 
draughted  to  go  to  Bichmond,  and  went  as  far  as  Fredericksburg  and 
returned  from  thence.  That  when  deponent  went  away,  he  had 
collected  a  large  number  of  square  stocks,  the  number  not  recollected, 
which  were  hauled  to  the  landing  at  Quantioo  creek ;  that  in  the 
meantime,  after  the  burning  of  the  navy  yard,  and  before  thejltet  of 
the  British  came  up  the  river ^  there  came  a  high  freshet  on  tJie  river 
and  creeky  and  stoept  off  the  whole  of  said  timber^  which  deponent 
believes  was  totally  lost  to  Mr.  Ratcliff." 

The  fleet  came  up  the  Potomac  at  the  same  time  that  the  British 
army  marched  on  Washington  ;  and  as  the  timber  collected  by  Bat- 
cliff  was  swept  off  prior  thereto,  according  to  this  witness,  it  is  prob- 
able that  Bateliff's  loss  was  entirely  due  to  the  freshet.  And  this  is 
confirmed  by  the  delay  on  the  part  of  those  presenting  the  claim, 
which,  if  valid  at  all,  was  one  which  the  Navy  Department  was  com- 
petent to  pay,  without  any  action  by  Congress. 

The  circumstance  of  the  absence  of  the  inspector  was  no  impedi- 
ment at  all  to  the  presentation  of  the  claim  and  its  payment,  if  satis- 
factory proof  had  been  made  of  the  delivery.  No  presentation  being 
made  then,  or  for  ten  years,  it  is  evidently  an  after-thought  to  make 
the  government  pay  for  the  misfortune  of  the  claimant  occasioned  by 
the  freshet. 

M.  BLAIB. 


s 
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IN  THE  COURT  OF  CLAIMS. 

Joseph  Ratcliff  vs.  The  United  States. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states  that  in  the  spring,  A.  D.  1814,  he  entered  into 
a  contract  with  William  Doughty,  naval  constructor,  for  the  supply 
of  a  large  quantity  of  timber  for  the  use  of  the  government  at  the 
navy  yard  in  Washington  city,  at  thirty  cents  per  cubic  foot ;  that  he 
repared  a  large  number  of  logs,  averaging  in  size  **  about  one  hun- 
red  cubic  feet  to  each  log  ;"  that,  a  few  days  before  the  burning  of 
Washington  by  the  British,  he  caused  to  be  carried  to  said  navy  yard 
a  raft  of  thirty-six  logs  ;  that  the  business  of  the  navy  yard  was  at 
that  time  entirely  suspended  on  account  of  the  approach  of  the  enemy, 
and  the  officers  were  absent  on  military  duty  ;  and  that,  the  officers 
not  being  present  to  receive  it,  the  raft  was  made  fast  at  the  navy 
yard,  and  burnt  in  the  subsequent  conflagration. 

The  petitioner  further  states  that  William  Doughty  afterwards  in- 
formed him  that  no  more  timber  would  be  received  under  his  contract; 
that  he  had  one  hundred  and  fifty  other  logs  then  ready  for  delivery ; 
and  that  there  being  no  other  market  for  such  timber,  the  same  was 
necessarily  left  on  the  shores  of  the  creeks  and  rivers,  and  either  went 
to  decay,  or  was  swept  away  by  the  floods. 

The  petitioner  further  states  that  the  contract  was  in  writing,  bat 
has  been  lost  or  destroyed ;  and  that,  by  its  terms,  he  agreed  to  de- 
liver a  large  quantity  of  sound  pine  timber  of  proper  size  and  quality 
for  building  purposes,  which  was  to  be  inspected,  measured,  and  re- 
ceived when  presented  at  the  navy  yard  ;  and  the  government  agreed 
to  pay  him  therefor  at  the  rate  of  thirty  cents  per  cubic  foot. 

The  petitioner  now  claims  as  follows : 

36  logs,  of  100  cubic  feet  each,  delivered  at  the  navy  yard, 
at  30  cents  perfect $1,082  00 

150  logs,  same  size,  at  30  cents,  less  3  cents  allowed  for 
costs  of  cartage 4,550  00 

Total 6,630  00 


The  petitioner  has  repeatedly  applied  to  Congress  for  relief.  He 
states  in  his  petition  the  action  which  has  been  had  thereon  in  Con- 
gress. He  has  made  a  voluntary  assignment* of  his  claim  to  his  son- 
in-law,  William  H.  Edes,  and  his  grandson,  James  R.  Dunn. 

The  petitioner  does  not  pretend  that  he  ever  made  application  to 
the  Navy  Department  for  the  settlement  of  his  claim.  He  did  not  pre- 
sent it  to  Congress  till  the  1st  session  of  the  18th  Congress.  On  the 
25th  day  of  February,  A.  D.  1824,  the  Committee  of  Claims  in  the 
House  of  Representatives  made  a  report  against  the  claim.  The  origi- 
nal papers  then  belonging  to  the  case  were  withdrawn  on  the  11th 
day  of  January,  A.  D.  1827.     It  appears  from  the  report  previously 
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made,  that  the  petitioner  stated  that  his  loss  took  place  six  or  eight 
days  before  the  yard  was  burnt.  The  testimony  of  John  Neale  at 
that  time  was,  that  he  carried  the  raft  of  timber,  consisting  of  36  logs, 
to  the  navy  yard  about  six  days  before  the  yard  was  burnt. — (See  Rep. 
No.  521,  House  of  Representatives,  23d  Congress,  1st  session,  and  the 
letter  of  Commodore  Tingey  to  Charles  Hay,  esq.,  dated  February  4, 
A.  D.  1824,  a  copy  of  which  is  annexed  to  Rep.  180,  Senate,  26tli 
Congress,  1st  session.) 

Nearly  ten  years  having  elapsed  from  the  alleged  origin  of  the  pe- 
titioner's claim  till  he  first  presented  it  to  Congress^  he  permitted 
nearly  the  same  period  to  pass  away  before  he  again  presented  it.  In 
the  meantime,  as  above  stated,  the  original  papers  had  been  with- 
drawn. His  second  petition  was  also  supportea  by  the  testimony  of 
John  Neale,  taken  on  the  20th  day  of  February,  A.  D.  1834.  He 
then  stated  that  he  towed  up  the  thirty-six  stocks  of  timber,  for 
which  compensation  was  claimed,  three  or  four  days  before  the  navy 
yard  was  burnt.  He  speaks  positively  ^'  as  to  the  number,  from  having 
given  a  previous  affidavit  about  them."  It  appears,  from  a  copy  of 
a  bill  of  timber  certified  for  the  use  of  the  Committee  of  Claims  in  the 
House  ot  Representatives  in  1824,  that  the  petitioner  did  deliver  at  the 
navy  yard,  on  the  27th  day  of  July,  A.  D.  1814,  pine  timber  and 
beams,  worth  $949  62,  which  was  paid  at  the  Treasury  Department. 
On  the  10th  day  of  June,  A.  D.  1884,  the  Committee  of  Claims  in  the 
House  of  Representatives  reported  against  the  petitioner. 

Commodore  Tingey,  in  his  letter  to  Charles  Hay,  esq.,  already  re- 
ferred to,  stated  as  follows :  ^^  In  support  of  this  claim,  Mr.  Ratcliff 
produces  the  testimony  of  John  Neale,  which,  however  correct  it  may 
oe  in  other  respects,  is  extremely  erroneous  in  stating  that  about  six 
days  previous  to  the  yard  being  burnt,  on  bringing  said  raft  of  timber 
to  the  yard,  he  could  not  find  more  than  two  or  three  men  there.  In 
reply  to  which,  I  must  state  that  the  usual  number  of  persons  con- 
tinued to  be  employed  in  the  yard  until  the  day  of  the  fire,  except, 
indeed,  a  part  of  the  mechanics,  who  were  ordered  away  on  militia 
duty,  perhaps  two  days  prior  thereto,  as  reference  to  my  diurnal 
memoranda  taken  at  that  time  will  evince. 

"  It  would  appear  questionable  by  what  authority  Mr.  Neale  fixed 
the  rati  to  the  yard,  or  to  the  dock,  without  application  to  me  or  some 
other  officer  of  the  yard,  who  were  all  daily  present  in  the  yard  the 
whole  of  that  month,  until  after  executing  the  order  of  the  Secretary 
of  the  Navy  for  setting  it  on  fire.  Nor  was  I,  for  some  weeks  before 
and  after  that  event,  or  during  the  time  of  burning,  ever  absent  24 
hours  from  it  at  one  time. 

^'  I  transmit  herewith  a  statement  of  all  the  timber,  &o.,  delivered 
here  by  Mr.  EUtcliff*  during  the  years  1813  and  1814,  and  for  which 
his  accounts  were  regularly  passed  for  payment." 

John  Neale,  in  his  affidavit  made  on  the  20th  day  of  February, 
A.  D.  1834,  stated  that,  during  part  of  the  years  1813  and  1814, 
he  was  employed  by  the  petitioner  as  captain  of  the  schooner  Polly, 
and  was  engaged  in  towing  up  timber  from  the  creeks  and  shores  of 
the  Potomac  river  ;  that  three  or  four  days  before  the  navy  yard  was 
burnt,  he  towed  up  for  the  petitioner  a  raft  of  thirty-six  logs,  averaging. 
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each,  one  hundred  cubic  feet,  and  delivered  them  at  the  navy  yard  ; 
that  there  being  no  person  there  to  receive  it,  he  made  the  raft  fast  to 
the  place  where  he  did  all  the  previous  ones ;  and  that  he  is  positive 
as  to  the  number,  from  having  given  a  previous  affidavit  about  them. 

The  same  witness,  in  his  affidavit  made  on  the  15th  day  of  Febru- 
ary, A.  D.  1837,  states,  in  answer  to  interrogatories,  that  it  was  in 
the  month  of  August,  A.  D.  1814,  and  three  or  four  days  before  the 
24th  of  August,  A.  D.  1814,  when  the  navy  yard  at  Washington  was 
burnt,  that  he  took  the  raft  of  thirty-six  logs  for  the  petitioner  to  the 
navy  yard ;  that  it  was  not  the  only  raft  he  delivered  during  that 
month  ;  that  he  had  previously  delivered  timber  for  the  petitioner — 
all  of  which,  he  understood  from  the  petitioner,  was  paid  for,  except 
the  last ;  that  the  raft  of  thirty-six  logs  was  the  last  delivered  by  him, 
and  the  burning  of  the  navy  yard  on  the  24th  of  August,  A.  D.  1814, 
makes  it  the  stronger  on  his  mind  ;  that  Charles  Allen,  who,  at  the 
time  of  the  affidavit,  resided  at  Pamunkey,  Maryland,  '^  and  a  boy, 
named  William  Norvell,  residing  in  Baltimore,  Maryland,"  were  with 
him  ;  that  he  fastened  the  raft  to  three  or  four  piles  with  ropes  belong- 
ing to  the  United  States,  which  were  placed  there  by  the  officers  of 
the  navy  yard  **  for  making  fastenings  to  secure  vessels  or  timber  from 
drifting  ;"  that  he  did  not  know  what  became  of  the  timber ;  and  that 
he  was  at  the  yard  about  a  month  after  the  conflagration. 

In  1837  Captain  Doughty  was  examined  before  the  Committee  of 
Claims  in  the  House  of  Representatives,  and  testified  that,  before  and 
at  the  time  the  navy  yard  was  burnt,  in  August,  A.  D.  1814,  he  was 
the  constructor  for  the  Navy  Department,  and  contracted  for  timber, 
to  be  delivered  at  the  navy  yard ;  that  he  made  such  a  contreust  with 
the  petitioner ;  that  to  enable  the  person  who  delivered  timber  to  get 
his  pay,  it  was  necessary  to  have  it  inspected  by  the  inspector  of  the 
yard,  and  the  value  ascertained  and  certified  by  the  witness,  and  also 
to  obtain  the  approval  of  the  commandant  or  navy  agent ;  that  on 
the  day  the  yard  was  burnt,  and  for  several  days  previously — not  less 
than  four  or  five,  he  thinks— the  witness  was  with  the  army,  in  com- 
mand of  a  rifle  company ;  that  he  did  not  know  whether  the  peti- 
tioner, or  any  person  for  him,  delivered  a  raft  of  timber  at  the  yard 
within  from  four  to  six  days  before  the  yard  was  burnt ;  that  he  did 
not  know  where  James  Carberry  was  on  the  day  the  yard  was  burnt, 
or  where  he  was  for  several  days  previously,  but  he  believes  that  he 
was  with  the  witness  ;  that  ^^  the  regularity  of  doing  business  at  the 
yard"  was  interrupted,  he  would  say,  a  week  before  the  burning  of 
the  yard ;  that  the  petitioner  had  not,  to  his  knowledge,  any  contracts 
for  the  delivery  of  timber  at  the  yard,  except  those  made  with  the 
witness ;  and  that  there  was,  as  well  as  his  recollection  served  him, 
timber  destroyed  at  the  dock  by  the  burning  of  the  yard;  '^the 
timber  was  burnt  on  the  surface." 

James  Carberry  was  also  examined  before  the  same  committee,  and 
testified  that  he  was  the  inspector  of  timber  at  the  navy  yard  in 
Washington  in  1814;  that  it  was  his  duty  to  inspect  the  timber 
delivered;  that  on  the  24th  of  August,  A.  D.  1814,  when  the  yard 
was  burnt,  and  for  six  or  eight  days  previously,  he  was  absent  from 
the  yard,  in  a  company  commanded  by  Captain  Doughty ;  that  he 
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knew  the  petitioner  who  had  delivered  some  timber  at  the  yard  before 
August,  which  had  been  inspected  and  paid  for  ;  that  he  should  place 
confidence  in  the  petitioner's  statement^  from  his  knowledge  of  him  ; 
that  he  knew  nothing  of  the  delivery  of  the  raft  of  timber  mentioned 
by  the  petitioner  as  having  taken  place  a  few  days  before  the  yard 
was  burnt ;  that,  although  absent  himself,  yet  he  supposed  that  there 
were  officers  at  the  yard  who  would  have  measured  the  timber  if  they 
had  been  applied  to,  but  of  this,  having  been  absent  himself,  he  had 
no  personal  knowledge ;  that  from  bis  Knowledge  of  the  pine  timber 
on  the  Potomac,  he  thought  that  thirty-six  logs  which  would  average 
more  than  sixty  cubic  feet,  each,  could  not  have  been  obtained ;  and 
that  there  was  confusion  in  the  yard  for  several  days  before  it  was 
burnt,  as  an  attack  was  apprehended. 

We  remark  here,  that  Captain  Doughty,  in  a  certificate  endorsed 
upon  the  affidavit  of  John  Neale,  of  the  20th  of  February,  A.  D.  1834, 
states,  "  that,  for  several  days  before  the  battle  of  Bladensburg,  all  the 
mechanics  of  the  navy  yard  were  upon  duty  with  the  army,  and,  from 
this  circumstance,  I  think  it  quite  probable  that  there  was  no  person 
present  at  the  yard  whose  duty  it  was  to  receive  the  timber  mentioned 
m  the  within  certificate."  But  in  his  examination  before  the  Com- 
mittee of  Claims  he  does  not  mention  the  same  facts.  Mr.  Carberry, 
in  his  examination  before  the  committee,  stated  it  as  his  impression 
that  there  were  officers  at  the  yard  who  would  have  measured  the 
timber  if  they  had  been  applied  to  ;  and  Commodore  Tingey  stated 
that  the  usual  number  of  persons,  except  the  mechanics,  continued  to 
be  employed  at  the  yard  until  the  day  of  the  fire,  "  as  reference  to  my 
[his]  diurnal  memoranda  taken  at  that  time  will  evince." 

Joseph  Batcliff,  a  witness  on  the  part  of  the  petitioner,  testified,  oil 
the  3d  day  of  May,  A.  D.  1856,  that  he  was  then  in  the  fifty-third 
year  of  bis  age  ;  that  in  the  year  1814  he  lived  in  Washington,  and 
was  frequently  at  the  navy  yard ;  that  about  the  time  of  the  burning 
of  the  navy  yard,  his  uncle,  Joseph  Batcliff^  sen'r,  was  engaged  in 
delivering  timber  at  the  navy  yard ;  that  he  remembers  mstinctly 
that  after  the  conflagration  his  uncle  came  to  the  navy  yard  to  lool 
for  a  raft  of  timber  which  he  said  had  been  delivered  at  the  yard  prior 
to  the  burning ;  that  he  knew  nothing  of  the  delivery  of  the  raft,  ex- 
cept from  hearsay;  but  he  saw  sticks  of  timber  scattered  over  the  water^ 
charred  or  partially  burnt,  which  his  uncle  claimed  as  part  of  the  raft 
previously  delivered,  but  the  same  could  not  be  identified  or  collected. 

The  deposition  of  Joseph  Batcliff  is  the  only  one  which  has  been 
regularly  taken  before  a  commissioner.  The  other  evidence  consists 
of  ex  parte  affidavits,  and  the  examinations  of  Captain  Doughty  and 
James  Carberry  before  the  Committee  of  Claims. 

There  is  among  the  Peel's  an  affidavit  of  the  petitioner  himself, 
made  on  the  1st  day  of  February,  A.  D.  1849,  in  which  he  states, 
that  soon  after  the  destruction  at  the  navy  yard  in  Washington  by 
the  British,  in  August,  A.  D.  1814,  he  went  in  person  to  the  yard, 
and  found  the  workmen  engaged  in  arranging  the  rubbish,  burnt 
timber,  &c.,  in  piles;  that  he  there  saw  William  Doughty,  esq.,  with 
whom  he  had  contracted  to  deliver  timber  at  the  yard,  and  told  him 
that  he  (the  affiant)  had  delivered  a  raft  at  the  yard  some  days  before; 
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of  which,  said  Doughty  replied,  he  knew  nothing ;  that  he  further 
stated  that  he  (the  affiant)  nad  a  large  quantity  of  timber  below  to  be 
rafted  up  the  river,  and  said  Doughty  replied,  **I  know  no  more  than 
you  what  is  to  be  the  result  of  things.  We  do  not  want  and  cannot 
receive  any  more  timber  here,"  or  words  to  the  same  effect ;  that  he 
(the  affiant)  was  anxious  to  complete  the  delivery  of  his  timber  accord- 
ing to  contract,  and  would  have  done  so,  unless  prevented  by  accident, 
but  for  said  Doughty 's  declaration. 

It  cannot  be  justly  pretended,  that  there  is  sufficient  evidence  to 
sustain  the  claim  for  the  price  of  the  one  hundred  and  fifty  logs  which, 
it  is  alleged,  the  petitioner  was  ready  to  deliver,  but  did  not  deliver. 
The  evidence  on  this  point  is  too  slight  and  unimportant  to  merit 
particular  notice. 

The  evidence  in  relation  to  the  thirty-six  logs,  though  entitled  to 
more  consideration,  is  yet  unsatisfactory.  Even  if  it  be  conceded  that 
the  logs  were  carried  to  the  navy  yard,  as  alleged,  still  it  does  not 
seem  to  us  that  the  petitioner,  or  his  agent,  did  all  that  he  ought  to 
have  done.     But  the  evidence  is  not  satisfactory  in  any  respect. 

The  witness,  Ratcliff,  testifies  that  he  saw  sticks  of  timber  scattered 
over  the  water,  charred  or  partially  burnt,  which  his  uncle  claimed  as 
part  of  the  raft  previously  delivered,  but  that  the  same  could  not  be 
identified  or  collected.  Captain  Doughty,  in  answer  to  the  question 
**  was  there  any  timber  destroyed  at  the  dock  by  burning  the  yard  ?" 
said,  **  there  was,  as  well  as  my  recollection  serves  me.  The  timber 
was  burnt  on  the  surface."  We  do  not  understand  this  witness  as 
saying  anything  more  than  that  the  timber  was  burnt  on  the  surface. 
Neither  he  nor  Batcliff  testifies  to  what  extent  it  was  injured,  or 
whether  it  was  at  all  lessened  in  value.  Ratcliff  was  then  a  boy  of 
only  ten  or  eleven  years  of  age,  and  probably  could  not  have  stated, 
with  any  confidence,  whether  the  timber  was  reallv  injured  or  not. 
He  states  that  the  logs  could  not  be  identified,  but  he  does  not  state  why 
they  could  not.  He  also  states  that  they  could  not  be  collected,  but 
he  does  not  state  what  rendered  this  impracticable.  The  petitioner 
himself  has  made  a  special  affidavit^  but  he  does  not  pretend  to  ex- 
plain these  matters.  He  merely  says  that  he  went  to  the  yard,  and 
told  Doughty  that  he  had  delivered  a  raft  there  some  days  before,  of 
which  Doughty  said  he  knew  nothing.  But  he  did  not  then  call 
Doughty's  attention,  or  the  attention  of  any  other  person,  to  the  very 
logs  themselves  then  scattered  on  the  water ;  nor  did  he  bring  forward 
Mr.  Neale  to  testify  to  the  delivery.  On  the  contrary,  he  remained 
silent  for  nearly  ten  years.  This  is  not  the  course  which  men  generally 
pursue  in  relation  to  such  transactions. 

Neale  testified  that  when  he  carried  the  thirty-six  logs  to  the  navy 
yard,  ^<  there  being  no  person  there  to  receive  said  timber,  he  made 
fast,"  &c.  But  Commodore  Tingey,  and  the  persons  usually  em- 
ployed in  the  yard,  except,  perhaps,  the  mechanics,  were  there.  In 
nis  first  affidavit  he  stated  that,  when  he  carried  the  raft  to  the  yard, 
he  could  not  find  more  than  two  or  three  men  there. — (See  Com. 
Tingey's  letter.)  Commodore  Tingey  showed  that  the  usual  number 
of  persons,  except  the  mechanics,  continued  to  be  employed  at  the 
yard  till  the  very  day  of  the  fire ;  and  that  he  and  all  the  other  officers 
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were  daily  present  in  the  yard  the  whole  of  the  month  of  August, 
A.  D.  1814,  until  after  ezecutins  the  order  of  the  Secretary  of  the 
Navy  for  setting  it  on  fire.     Neale's  first  affidavit  was,  we  suppose,  a 

5 art  of  the  original  papers,  which  were  withdrawn  on  the  11th  day  of 
anuary,  A.  D.  182t.  In  his  first  affidavit^  he  stated  that  the  de- 
livery took  place  six  days  before  the  burning  of  the  yard,  and  after- 
wards that  it  occured  three  or  four  days  before  that  event.  He 
testified  that  the  logs  averaged  100  cubic  feet  each ;  but  Carberry, 
who  wa»  the  inspector  of  timber  at  the  navy  yard,  and  well  qualified, 
we  suppose,  to  judge,  was  of  the  opinion  that  thirty-six  logs,  which 
would  average  more  than  sixty  cubic  feet  each,  could  not  have  been 
obtained  on  the  Potomac.  He  also  testified  that  the  raft  delivered  by 
him  at  the  yard  three  or  four  days  before  the  fire,  was  not  the  only 
raft  which  he  delivered  in  the  month  of  August,  A.  D.  1814 ;  but 
even  the  petitioner  makes  no  claim  for  any  other  raft  delivered  in  that 
month.  Two  different  quantities  were  delivered  in  July,  A.  D.  1814, 
and  these  may  have  been  the  rafts  referred  to  by  the  witness,  Neale ; 
but  they  were  paid  for. 

But  where  was  the  petitioner  when  Neale  delivered  the  thirty-six 
logs  at  the  navy  yard  ?  Did  Neale  inform  him  what  he  had  done  ? 
Why  did  not  the  petitioner,  during  the  three  or  four  days,  or  five  or 
six  days,  which  intervened  between  the  delivery  of  the  logs  and  the 
burning  of  the  yard,  call  on  the  commandant  of  the  yard,  and  request 
him  to  appoint  some  person  to  receive  the  timber  ?  Why,  if  the  com- 
mandant could  not  do  this,  did  he  not  apply  to  the  Secretary  of  the 
Navy  for  aid  in  the  premises?  There  may  have  been  very  good 
reasons  why  nothing  of  this  sort  was  done  ;  but  they  do  not  now  appear. 
Nor  is  there  any  satisfactory  explanation  given  why  the  petitioner 
did  nothing  whatever  in  the  way  of  prosecuting  his  claim,  or  of  procur- 
ing evidence  to  sustain  it  for  nearly  ten  years.  Further  comment [  s 
unnecessary. 

We  are  of  the  opinion  that  the  petitioner  is  not  entitled  to  relief. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Aran.  1,  1&68. — Befeired  to  the  Committee  on  Clidms. 


The  CoDBT  OF  Claims  submitted  the  following 
REPORT. 

To  the  honorable  the  Senate  and  House  of  Repreaentativee  of  the  United 
States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

C.  ANSART'S  HEIRS  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Opinion  of  the  Court,  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  o  1  8^*1  of  said  Court,  at  Washington,  this  first  day  of  April, 
L^'  ^J     A.  D.  1858. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims^ 


To  the  honoralle  the  Court  of  Claims: 

Your  petitioners,  humbly  complaining,  respectfully  show:  That 
in  the  year  1776  Lewis  Ansart  de  Maresquelle,  captain  of  infan- 
try in  the  French  service,  came  to  this  country  for  the  purpose 
of  ofiering  his  services  in  the  revolutionary  war  then  waging  with 
Great  Britain.  At  the  time  of  his  arrival  the  authorities  of  Massa- 
chusetts were  engaged  in  establishing  foundries  for  cannon  ;  and,  it 
being  ascertained  that  said  de  Maresquelle  had  great  skill  and  expe- 
rience in  the  art,  and  was  possessed  of  the  knowledge  of  a  method  of 
casting  iron  cannon  from  the  ore,  of  which  his  father  was  the  inventor, 
proposals  were  made  to  him  to  enter  the  service  of  the  State,  as  super- 
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intendent  of  the  proposed  foundries ;  and  an  agreement  was  made 
with  him  on  the  following  terms  :  The  State  to  furnish  the  land  and 
everything  necessary  for  buildings,  apparatus  and  cannon ;  he  to  con- 
struct the  furnace,  superintend  and  direct  the  buildings,  and  everything 
relating  to  the  foundry ;  to  furnish  one  cannon  ready  for  service  every 
twenty-four  hours,  out  of  the  common  ore  of  Massachusetts ;  to  prove  his 
cannon  before  commissioners  appointed  by  the  State  ;  to  disclose  all  his 
knowledge  in  the  premises  at  any  time  to  those  designated  by  the  State, 
and  tonone  others ;  to  forfeit  his  pay,  and  £1 ,000  in  addition,  if  he  did  not 
fully  comply  with  his  agreement ;  to  receive  |300  in  hand,  to  defray 
expenses  of  removal  hither,  $1,000  yearly  during  the  continuance  of 
the  war,  and  |666f  yearly  thereafter  for  the  remainder  of  his  life,  if 
he  did  comply  with  it ;  and,  finally,  to  have  a  colonel's  commission, 
to  give  him  rank,  **  but  without  any  command  or  pay  in  virtue  of  said 
commission." 

That  on  the  9th  of  December,  1776,  the  agreement  above  set 
forth  was  fully  ratified  andt  confirmed  with  him  by  the  legislature 
of  the  State  of  Massachusetts  Bay,  and  he  immediately  entered  on 
the  discharge  of  his  duties,  and  continued  in  the  discharge  of  them, 
and  of  such  other  duties  as  his  superior  officers  imposed  Upon  him,  to 
the  end  of  the  war.  That  it  appears  by  the  proceedings  of  the  coun- 
cil of  Massachusetts,  at  various  times,  and  by  numerous  public  records, 
that  he  was  uniformly  styled  "  Colonel  of  Artillery  and  Inspector 
General  of  the  Foundries"  of  said  State.  That  on  the  31st  of  August, 
1778,  it  being  represented  to  said  council  that  Count  D'Estaing 
requested  the  appointment  of  an  officer  to  oversee  the  erection  of  cer- 
tain works  he  thought  necessary  for  the  protection  of  his  fleet,  said 
Lewis  Ansart  de  Maresquelle  was,  as  engineer,  directed  to  oversee  and 
direct  the  erecting  said  works.  That  he  remained  in  the  service  of 
Massachusetts,  as  colonel  of  artillery  and  inspector  general  of  the 
foundries,  to  the  close  of  the  war,  having  been  paid  as  such  by  that 
State  from  time  to  time  ;  and  that,  subsequently,  under  the  act  of 
Congress  of  May  7,  1787,  the  payments  so  made  to  him  by  that  State 
weie  preferred  against  and  paid  by  the  United  States  as  part  of  the 
revolutionary  military  claim  thereof. 

That  on  the  9th  day  of  September,  1781,  the  said  Lewis  Ansart  de 
Maresquelle  was  lawfully  married  to  Catharine  Wimble,  which  was 
before  the  expiration  of  his  said  military  service. 

That  after  the  end  of  the  said  war,  he  procured,  by  act  of  the  legis- 
lature of  Massachusetts,  the  change  of  his  name  to  Lewis  Ansart. 
That  he  remained  in  that  State,  as  a  citizen  thereof,  from  the  close  of 
said  war  to  the  time  of  his  death,  which  occurred  on  the  22d  of  May, 
1804. 

That  after  his  death  the  said  Catharine  Ansart,  (formerly  Catharine 
Wimble,)  whom  he  had  left  his  widow,  continued  his  widow  until  her 
death,  which  occurred  on  the  27th  day  of  January,  1849.  That 
during  the  said  lawful  wedlock  of  the  said  Lewis  Ansart  and  the  said 
Catharine  there  were  born  to  them  a  number  of  children.  That  of 
these  the  following,  and  no  more,  survived  the  said  Catharine,  viz: 
Atis  Ansart,  Julia  A.  Varnum,  Abel  Ansart,  Felix  Ansart,  and 
Sophia  Spaulding,  all  of  whom  are  now  living. 
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That  during  her  lifetime  the  said  Catharine  applied  to  the  proper 
department  for  a  pension  for  the  services  of  her  deceased  husband, 
under  the  act  of  Cfongress  of  4th  July,  1836,  but  failed  to  obtain  it, 
and  that  neither  did  she,  during  her  life,  nor  have  her  representatives 
nor  children,  nor  either  nor  any  of  them,  since  received  the  whole  or 
any  part  of  the  pension  so  due,  as  aforesaid  ;  and  that  the  sole  right 
thereto  remains  in  her  said  children,  a  majority  of  whom  are  your  peti- 
tioners, who,  for  themselves,  and  in  behalf  of  the  rest,  pray  for  such 
relief  as  the  law  allows,  and  equity  and  good  conscience  demand. 

And,  as  in  duty  bound,  will  ever  pray. 

F.  F.  0.  TRIPLETT, 

Attcrneyfor  Petitioner. 


IN  THE  COURT  OF  CLAIMS. 

Ansart's  Heirs  vs.  The  United  States. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

The  petition  states  the  following  as  the  facts  in  the  case  : 

In  the  year  1776  Mr.  Ansart,  the  ancestor  of  the  claimants,  made 
an  agreement  with  **the  authorities  of  the  State  of  Massachusetts" 
respecting  a  foundry  for  casting  cannon  as  follows : 

**  The  State  to  furnish  the  land  and  everything  necessary  for  build- 
ings, apparatus  and  cannon  ;  he  (Ansart)  to  construct  the  furnace, 
superintend  and  direct  the  buildings,  and  everything  relating  to  the 
foundry ;  to  furnish  one  cannon  ready  for  service  every  twenty-four 
hours,  out  of  the  common  ore  of  Massachusetts,  *  *  *  *  to 
receive  |300  in  hand  to  defray  expenses  of  removal  hither  ;  $1,000 
yearly  during  the  continuance  of  the  war  ;  and  |666|  yearly  there- 
after for  the  remainder  of  his  life,  if  he  did  comply  with  it,  (the  con- 
tract,) and  finally  to  have  a  coloners  commission  to  give  him  rank  ; 
*  but  without  any  command  or  pay  in  virtue  of  said  commission.'  " 

On  the  9th  of  December,  1776,  said  agreement  was  ratified  and 
confirmed  by  the  legislature  of  Massachusetts  ;  and  Mr.  Ansart  im- 
mediately entered  on  the  discharge  of  his  duties,  and  continued  to 
discharge  them  to  the  end  of  the  war.  It  appears  by  the  proceedings 
of  the  council  of  Massachusetts,  and  by  public  records,  that  Mr. 
Ansart  was  uniformly  styled  '*  colonel  of  artillery  and  inspector- 
general  of  the  foundries"  of  said  State.  On  the  31st  of  August, 
1778,  said  council  directed  him,  as  engineer,  to  oversee  and  direct  the 
erecting  of  certain  works  for  protecting  the  fleet  of  Count  D'Estaing. 
Mr.  Ansart  remained  in  the  service  of  Massachusetts  as  colonel  of 
artillery  and  inspector-general  of  the  Sundries  to  the  close  of  the 
war,  having  been  paid  as  such  by  that  State  from  time  to  time.  And 
subsequently,  under  the  act  of  Congress  of  May  7,  1787,  the  payments 
so  made  to  him  by  said  State  were  preferred  against  and  paid  by  the 
United  States  as  part  of  the  revolutionary  military  claim  thereof. 

On  the  9th  of  September,  1781,  Mr.  Ansart  was  married  to  Catharine 
Wimble,  which  was  before  the  expiration  of  his  military  service,  and 
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he  remained  in  Massachusetts,  as  a  citizen  thereof,  from  the  close  of 
the  war  to  the  time  of  his  death,  which  occurred  on  the  22d  of  May, 
1804. 

The  said  Catharine,  widow  of  Mr.  Ansart,  applied  to  the  proper 
department  for  a  pension  on  account  of  the  services  of  her  deceased 
husband,  under  the  act  ol  Congress  of  the  4th  of  July,  1836  ;  hut  her 
application  failed,  on  the  ground  that  the  service  of  her  husband  was 
not  *^in  a  military  capacity." — (Ex.  Doc,  Sen.,  No.  37,  32  Cong., 
1  sess.)  She  remained  a  widow  until  her  death,  on  the  27th  of  Jan- 
uary, 1849. 

The  petitioners  are  a  majority  of  the  children  of  said  marriage, 
who,  for  themselves  and  the  rest  of  the  children,  pray  for  relief. 

This  is  an  application  for  a  pension  under  the  third  section  of  the 
act  of  Congress  of  the  4th  of  July,  1836,  entitled  **  An  act  granting 
half-pay  to  widows  or  orphans,"  &c.     That  section  is  as  follows : 

**  Sec.  3.  And  be  it  further  enacted,  That  if  anv  person  who  served 
in  the  war  of  the  revolution,  in  the  manner  specined  in  the  act  passed 
the  7th  day  of  June,  1832,  *  *  *  have  died,  leaving  a  widow, 
whose  marriage  took  place  before  the  expiration  of  the  last  period  of 
his  service,  such  widow  shall  be  entitled  to  receive,  during  the  time 
she  may  remain  unmarrie<j,  the  annuity  or  pension  which  might  have 
been  allowed  to  her  husband,  by  virtue  of  the  act  aforesaid,  if  living 
at  the  time  it  was  passed." — (6  Stat,  at  Large,  p.  128.) 

The  act  of  the  7th  of  June,  1832,  referred  to  in  the  above  named 
section,  provides  *Hhat  each  of  the  surviving  officers,  ♦  ♦  ♦  ♦ 
who  shall  have  served  in  the  continental  line  or  State  troops,  volun- 
teers, or  militia,  at  one  or  more  terms,  a  period  of  two  years  during 
the  war  of  the  revolution  *  *  *  *  be  authorized  to  receive 
*  *  *  *  the  amount  of  his  full  pay  in  the  said  line,, according  to 
his  rank,"  &c. — (4  Stat,  at  Large,  p.  529.) 

This  case  requires  us  to  determine  whether  Mr.  Ansart  was  such 
an  officer  as  is  described  in  said  act  of  1832.  In  other  words,  did  he 
serve  as  an  officer  in  the  continental  line,  or  State  troops,  volunteers, 
or  militia,  during  the  war  of  the  revolution,  &c.,  receiving  full  pay 
in  said  line  ? 

It  is  very  clear  that  he  did  not  serve  as  such  officer.  According  to 
the  petition,  he  made  an  agreement,  in  1776,  with  tl^e  State  of  Mas- 
sachusetts respecting  a  foundry  for  casting  cannon.  He  was  to  con- 
struct the  furnace,  superintend  and  direct  the  buildings,  &c.,  for  which 
service  he  was  to  receive  a  certain  compensation  from  the  State,  and 
was  to  have  a  colonel's  commission  to  give  him  rank,  btU  without  any 
command  or  pay  in  virtue  of  said  commission.  He  had,  therefore,  the 
mere  title  of  a  colonel,  without  being  authorized  to  serve  in  the  con- 
tinental line  or  State  troops,  volunteers,  or  militia,  or  to  receive  any 
pay  as  such  officer.  He  was  in  no  respect,  a  military  officer  within 
said  act  of  1832,  and  would  have  had  no  claim  to  a  pension  had  he 
been  living  when  the  said  act  of  1832  was  passed. 

Our  opinion  is,  that  on  the  face  of  the  petition  there  is  no  cause  of 
action. 
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let  Session.      \  I   No.  215. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Apeil  1, 1858.— Referred  to  the  Committee  on  Claims. 


The  Court  of  CLAiiis  submitted  the  following 
REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 
Stales  in  Congress  assen^led : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of — 

OLIVER  DUBOIS  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Depositions  filed  by  claimant  in  support  of  claim,  with  answers 
to  cross-interrogatories  filed  by  the  United  States  Solicitor,  trans- 
mitted to  the  House  of  Representatives. 

3.  Solicitor's  brief. 

4.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft    c  1  s®^^  of  said  Court  at  Washington,  this  first  day  of  April,  A.  D. 
L^-  ^-J  1858. 

SAM'L  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


IN  THE  UNITED  STATES  COURT  OF  CLAIMS. 

To  the  honorable  the  Judges  of  the  Court  of  Claims : 

The  petition  of  Oliver  Dubois  respectfully  represents :  That  for 
many  years  past  your  petitioner  has  been  engaged  in  the  business  of 
buying  and  selling  horses,  and  has  had  large  dealings  therein  with 
the  government  of  the  United  States  through  the  quartermaster's 
department. 

Your  petitioner  further  shows,  that  in  April,  A.  D.  1847,  Captain 
J.  A.  Belger  was  acting  officially  as  assistant  quartermaster  of  the 
United  States  army  in  New  Orleans,  representing  himself,  and  univer- 
sally taken  and  acknowledged  to  be,  authorized  to  purchase  horses  for 
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the  United  States,  and  then  actually  engaged  in  making  such  pur- 
chases and  exercising  the  sole  control  and  direction  of  the  inspection 
of  horses  so  purchased ;  and  that  your  petitioner  had  previously, 
from  time  to  time,  made  large  sales  of  horses  to  him  for  the  govern- 
ment, for  all  of  which  he  was  duly  paid,  so  that,  from  repeated  re- 
cognitions by  the  government  of  said  Belger's  contracts  with  your 
petitioner,  the  latter  was  entitled  to  consider  him,  the  said  Belger,  as 
fully  authorized  to  enter  into  contracts  of  this  description  on  behalf 
of  the  United  States.  Your  petitioner  shows,  that  aoout  the  12th 
of  said  month  of  April  he  was  called  upon  by  said  Belger,  who 
entered  into  a  contract  with  him  on  behalf  of  the  government,  by  the 
terms  of  which  your  petitioner  was  to  proceed  immediately  to  the 
western  States,  and  to  purchase  five  hundred  horses  for  the  use  of  the 
government  of  the  United  States,  which  were  to  be  forthwith  transported 
to  New  Orleans,  and  to  arrive  in  a  reasonable  time,  and  immediately 
upon  their  arrival  were  to  be  inspected  by  the  proper  officer  in 
the  same  manner,  and  paid  for  at  the  same  rates,  as  horses  theretofore 
sold  to  the  government  by  your  petitioner. 

Your  petitioner  further  shows,  that  he  proceeded  immediately  to 
Cincinnati,  and  labored  so  diligently  to  complete  his  contract  that  as 
early  as  the  19th  of  the  next  month,  (May,)  eighty-two  of  the  horses 
arrived  in  New  Orleans,  and  the  rest  had  been  shipped  in  good  order 
and  condition,  and  all  subsequently  arrived  as  soon  as  required  and 
agreed ;  that  meanwhile,  as  your  petitioner  learned  after  the  last  men- 
tioned date,  Captain  Belger  left  New  Orleans  for  Kentucky,  upon  leave 
of  absence,  and  there  being  no  officer  to  attend  to  the  insi)ection  of  the 
horses  in  his  absence,  he  directed  the  agent  of  your  petitioner  to  hold 
the  said  horses  in  pasture  under  *'keep,"  so  called,  and  to  be  daily  and 
duly  fed  until  his  return,  or  until  proper  inspection  could  be  made,  it 
being  impossible  to  procure  stable  room  for  such  a  number  of  horses  in 
New  Orleans ;  and  this  was  acceded  to  under  a  stipulation  by  said 
Captain  Belger,  that  your  petitioner  should  be  paid  thirty  cents  per 
day  for  each  horse  thus  pastured,  carefully  kept,  and  daily  fed. 

Your  petitioner  shows  that,  with  the  exceptions  hereinafter  men- 
tioned, all  the  horses  sent  to  New  Orleans  were  subsequently  accepted 
for  the  government  and  paid  for,  but  that,  during  the  interval  between 
their  arrival  and  inspection,  there  became  due  to  your  petitioner,  for 
kee;^j  of  said  horses  under  his  contract  aforesaid,  the  sum  of  three  thou- 
sand seven  hundred  and  fifty-seven  ^Vo  dollars,  (|3,757  80,)  which 
has  not  yet  been  paid ;  that  he  not  only  considers  said  sum  due  to  him 
under  the  express  contract  for  keep  of  Captain  Belger,  but,  indepen- 
dently of  said  contract,  this  would  be  but  a  moderate  charge,  at  rather 
less  than  usual  rates,  for  the  expenses  and  damages  incurred  by 
him  in  consequence  of  the  failure  of  the  government  agents  to  inspect 
the  horses  upon  their  arrival  according  to  the  original  contract,  and 
he  is  advised  constitutes  a  strong  legal  claim. 

In  addition  to  the  above  your  petitioner  suffered  other  serious  injury 
from  the  delay  in  the  inspection.  Twenty-nine  of  the  horses,  which 
had  arrived  in  as  good  order  as,  and  were  in  all  respects  equal  to,  those 
subsequently  accepted,  from  more  than  a  month's  exposure  to  the  cli- 
mate, were  attacked  with  distemper  or  other¥dse  injured,  and  died ; 
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five  of  the  horses  escaped  or  were  stolen  from  the  enclosure,  and  fifleen 
were  reduced  in  value  fifty  per  cent,  and  not  offered  for  iaspection, 
notwithstanding,  as  your  petitioner  avers,  the  utmost  care  and  dili- 
gence exercised  in  atending  to  them. 

Your  petitioner  shows  that  the  horses  were  to  be  paid  for  at  the  rate 
theretofore  usual,  of  one  hundred  dollars  each,  and  his  claim  may  be 
justly  stated  as  follows  : 

Unitkd  States, 

To  Oliver  Duboisy  Dr. 

For  keep  of  442  horses  for  different  periods,  from  May 

19th  to  July  3d,  at  30  cents $3,757  80 

For  value  of  29  horses  which  died 2,900  00 

For  value  of  five  horses  lost 500  00 

For  depreciation  of  15  horses  50  per  cent 750  00 

$7,907  80 
Interest  from  July  1,  1848 

Tour  petitioner  will  be  prepared,  when  required,  to  furnish  proof  of 
the  several  items,  and,  in  particular,  of  the  details  of  dates,  numbers, 
and  amounts  composing  the  first  item  aforesaid. 

He  further  shows  that  the  quartermaster  at  New  Orleans  did  not 
feel  authorized  to  settle  his  accounts  aforesaid,  and  he  forwarded  them, 
with  vouchers,  through  Hon.  Eugene  Le  Sere,  then  member  of  Con- 
gres,  to  the  War  Department  in  Washington;  that  by  some  accident 
the  whole  were  lost  or  mislaid,  and  after  considerable  delay  and  trouble 
he  has  been  able  to  procure  fresh  vouchers  for  his  said  claim  ;  that  there 
has  been  no  action  upon  the  claim  in  the  department,  and  it  has  not 
been  before  Congress,  and  that  no  part  of  it  has  been  assigned,  but  it 
belongs  wholly  to  your  petitioner. 
Respectfully  submitted, 

OLIVER  DUBOIS. 

DiBTRioT  OF  Columbia,  ) 
WaahingUm  county  ^    \    ' 

On  this  twelfth  day  of  July,  A.  D.  1855,  before  the  subscriber,  a 
justice  of  the  peace  in  and  for  the  county  aforesaid,  personally  appears 
Oliver  Dubois,  who  makes  oath  according  to  law  that  the  facts  stated 
in  the  aforegoing  and  annexed  petition  are  true,  to  the  best  of  his 
knowledge  and  belief. 

H.  ADDISON,  J.  P. 

District  op  Columbia,  l^^^^. 
Washington  county  y      J  ^  ^'^  • 

^  I,  John  A.  Smith,  clerk  of  the  circuit  court  of  the  District  of  Colum- 
bia for  the  county  of  Washington,  hereby  certify,  that  Henry  Addison, 
esq.,  before  whom  the  above  and  annexed  affidavit  was  made,  and 
who  has  thereto  subscribed  his  name,  was  at  the  time  thereof  a  justice 
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of  the  peace  in  and  for  the  county  and  district  aforesaid,  duly  com- 
missioned and  qualified,  and  that  his  signature  thereto  is  genuine. 

In  testimony  whereof,  I  haveunto  subscribed  my  name  and  affixed 
[l.  s.]  the  seal  of  said  court,  this  twelfth  day  of  July,  1855. 

JNO.  A.  SMITH,  CTerik. 


IN  THE  COURT  OF  CLAIMS. 
ON  THE  PETITION  OF  OLIVER  DUBOIS. 

Brief  of  the  United  States  Solicitor. 

This  claim  is  for  the  keep  of  horses,  |3,757  80  ;  for  value  of  29 
horses  which  died,  |2,900  ;  ditto,  of  6  lost,  |500  ;  and  depreciation  of 
15  at  50  per  cent.,  |750.     Total,  $7,907  80. 

It  is  alleged  in  the  petition  that  the  horses  in  question  were  bought 
by  the  claimant  for  the  government,  under  a  contract  made  with  Cap- 
tain Belger,  of  the  quartermaster's  department,  to  be  paid  for  when 
the  horses  were  inspected  and  delivered  at  New  Orleans ;  and  that 
Captain  Belger  left  New  Orleans  before  the  horses  arrived,  but  agreed 
with  the  claimant  that  the  United  States  should  pay  for  the  keep  of 
the  horses  during  his  absence,  and  till  the  horses  were  inspected; 
that  the  horses  arrived  soon  after  Belger  left,  and  in  consequence  of 
his  absence  were  not  then  inspected  and  received  by  the  government. 
In  the  interim  they  were  kept  by  claimant,  and  thus  ^q  first  item  be- 
came due.  2.  Some  of  the  horses  died  after  reaching  New  Orleans, 
therefore,  and  whilst  being  pastured  under  the  direction  of  Belger, 
and  after  they  ought  to  have  been  inspected  and  received,  but  were 
not,  in  consequence  of  the  absence  of  the  inspector  ;  some  were  lost  and 
some  depreciated  in  value  during  the  same  time,  and  for  the  same 
reason,  and  these  losses  constitute  the  second  ground  of  claim. 

The  contract  stated  in  the  petition  is  not  proved.  The  witness  of 
claimant  does  not  pretend  that  the  horses  were  the  property  of  the 
United  States,  in  any  sense,  at  the  time  for  which  the  charges  are 
made  ;  and  General  Jesup  states,  positively,  that  he  told  Dubois  him- 
self that  the  government  would  authorize  no  purchases  elsewhere 
than  in  New  Orleans,  and  the  witness  of  the  claimant  does  not  pre- 
tend that  Belger  violated  this  order.  All  that  he  says  is,  that  Bel- 
ger, who  was  the  inspector,  when  about  going  for  a  short  time  from 
New  Orleans,  told  him  *'that  the  keeping  of  the  horses  ordered  and 
received  should  be  paid  for  at  the  same  rates  that  they  were  paying 
for  other  horses,  to  wit:  30  cents  per  day  for  each  horse."  This 
neither  proves  that  Belger  or  any  other  officer  had  ordered  the  horses. 
"The  keep  of  the  horses  ordered  and  received  should  be  paid  for,"  &c. 

The  witness  is  speaking  and  thinking  of  the  payment  for  the  keep  of 
the  horses,  not  of  a  contract  for  the  purchase  of  horses ;  and  neither 
says  nor  g  implies  that  such  a  contract  for  the  purchase  was  made  by 
Belger.  a  is  charged  in  the  petition.  He  speaks,  indeed,  of  horses 
ordered  to  be  brought  to  New  Orleans,  but  does  not  say  by  whom  that 
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order  was  given,  much  less  that  any  contract  was  made  on  the  sub- 
ject by  Belger,  who  denies  explicitly  making  any  such  contract.  Gen- 
eral Jesup  says  orders  of  the  most  peremptory  kind  were  given  not  to 
make  such  contracts ;  and  are  we  nevertheless  to  infer  that  such  a 
contract  was  actually  made,  merely  because  a  witness  says  horses 
were  ordered  to  be  brought  to  New  Orleans?  The  orders  he  refers  to 
were  no  doubt  the  orders  of  Dubois  himself,  who,  with  good  reason, 
from  information  of  the  wants  of  the  government,  anticipated  selling 
the  horses  to  the  United  States  on  their  arrival  at  New  Orleans. 

The  petition  represents,  on  the  contrary,  that  the  horses  were  pur- 
chased under  a  contract  with  Captain  Belger,  and  were,  in  fact,  the 
property  of  the  government  from  the  time  of  the  purchare  by  Dubois, 
if  they  would  pass  inspection.  This  is  the  contract  which  Dubois 
sought  in  person  of  the  Quartermaster  General,  and  which  the  gen- 
eral refused  to  make,  and  how  wisely,  this  claim  illustrates. 

We  must  in  the  outset,  therefore,  discard  the  idea  that  Dubois  had 
any  contract  with  the  quartermaster's  department  when  his  horses 
arrived  at  New  Orleans ;  he  might  have  sold  them  to  any  person 
without  violating  a  contract,  or  the  government  might  have  refused 
to  buy  one  of  them  without  violating  any  engagement  with  him. 
Dubois  was  a  large  dealer  in  these  animals  at  New  Orleans,  and  the. 
United  States  were  purchasing  largely  ;  he  informed  himself  of  the 
number  and  character  of  the  animals  required,  and  also  probably  of 
the  purchases  that  others  were  making  to  supply  the  government,  and 
on  the  calculation  the  number  he  bought  would  be  purchased  of  him, 
he  went  to  the  west  to  make  the  purchases.  This  is  the  positive 
statement  of  the  officers  of  the  United  States,  and  it  is  not  contradicted 
by  the  claimant's  witness. 

Before  his  horses  arrived  at  New  Orleans,  the  officer  of  the  govern- 
ment who  was  relied  on  to  inspect  the  animals  before  they  would  be 
received,  is  permitted  to  be  absent  temporarily,  and  thus  suspend  the 
purchases  of  the  government. 

No  doubt  the  horses  were  ordered  by  Dubois  for  the  government, 
and  they  would  not  have  been  bought  unless  in  the  expectation  of 
selling  them  promptly  to  the  United  States  on  their  arrival  at  New 
Orleans.  But  this,  though  a  well  founded  and  reasonable  calculation, 
was  not  contracted  for  by  the  United  States.  The  fact  that  the  pur- 
chases were  made  on  this  calculation  occasioned  anxiety  to  Mish  and 
Dubois  when  they  found  Belger,  the  inspector,  compelled  to  be  absent 
from  his  post,  and  to  their  inquiries  on  the  subject,  he  may  have  ex- 
pressed the  opinion  that  the  keep  might  be  allowed  under  the  circum- 
stances of  the  case  ;  but  he  was  fully  aware  then  that  the  United  States 
were  not  legally  bound  to  pay  it.  See  his  deposition,  answer  to  1st 
cross-interrogatory,  and  so  reported  to  Colonel  Hunt. 

[The  deposition  of  Belger  was  badly  taken.  I  requested  that  he 
should  be  asked  to  state  all  the  circumstances  of  the  case,  and  sent 
with  my  note  the  cross-interrogatories  to  be  forwarded,  but  it  appears 
by  the  deposition  that  nothing  but  cross-interrogatories  were  submit- 
ted to  him ;  however,  enough  appears  there  for  my  purposes.]  He 
says  he  made  no  positive  agreement  with  Mish  for  the  keeping  of  the 
horses.    He  was  not  authorized  to  do  so ;  but  merely  agreed  to  speak 
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to  Colonel  Hunt,  the  senior  officer  at  New  Orleans,  under  whom  he  was 
acting,  and  state  the  circumstances  for  his  action.  That  Belger  did  no 
more  than  express  an  opinion  on  the  subject  of  the  allowance  of  the 
keep,  and  agree  to  make  an  effort  to  procure  it,  is  not  only  probable, 
but  is  consistent  with  what  all  the  witnesses  swear. 

Belger  himself  swears  that  he  did  not  contract  for  the  government 
in  this  matter  at  all ;  that  he  was  not  authorized  to  do  so.  He  was 
in  fact,  a  mere  subordinate,  and  but  recently  introduced  in  the  quar- 
termaster's department,  acting  under  the  orders  of  Colonel  Hunt,  at 
New  Orleans,  with  no  power  to  make  contracts,  except  with  Colonel 
Hunt's  approval.  Dubois  describes  himself  as  transacting  much  busi- 
ness with  the  department,  and  therefore  must  have  known  that 
Belger,  a  mere  subordinate  to  Colonel  Hunt,  at  New  Orleans,  could 
not  make  such  a  contract  without  his  sanction. 

He  does  not  charge  in  his  petition  that  Belger  had  lull  authority 
in  relation  to  the  subject.  He  charges  that  Belger  ^'  was  acting  offi- 
cially as  assistant  quartermaster  of  the  United  States  army  in  New 
Orleans,  representing  himself,  and  universally  taken  and  acknowl- 
edged, to  be  authorized  to  purchase  horses  for  the  United  States,  and 
then  actually  engaged  in  making  such  purchases,  and  exercising  the 
sole  control  and  directions  of  the  inspection  of  the  horses  so  purchased.** 

This  language  recognizes  the  fact  that  Belger  did  not  exercise  sole 
control,  except  in  the  inspection,  and  that  the  claimant  knew  per- 
fectly well  that  Belger — although  argumentatively  it  would  create 
the  impression  that  Belger  had  authority — was  but  the  inspector. 
What  is  said  by  the  petition  itself  and  the  witness  of  Belger' s  pur- 
chasing horses  is  explained  to  be  no  more  than  that  to  him  was  con- 
fided the  duty  of  saying  whether  the  animals  offered  were  up  to  the 
standard  for  the  service ;  and  when  he  said  they  were,  and  accepted 
them.  Colonel  Hunt  paid  for  them.  This  was  the  extent  of  the  duty 
assigned  to  Belger,  according  to  Dubois  and  Mish's  account  of  it. 
Misn  says,  indeed,  that  similar  contracts  of  Belger's  had  been  recog- 
nized and  the  money  paid.  But  this  is  clearly  an  erroneous  statement, 
for  it  is  evident  that  no  such  contract  had  ever  been  made  before^  and 
the  occasion  of  this  was  Belger's  contemplated  absence.  Mish  means 
only  that  Belger  had  previously  inspected  horses,  and  his  certificates 
had  been  acted  on  by  Colonel  Hunt,  and  the  money  paid  on  presenting 
them.  But  this  is  a  very  different  transaction.  Belger  had  not  gone 
away  before,  and  therefore  had  never  had  occasion  to  make  any  agree- 
ment to  pay  for  the  feed  of  horses  awaiting  inspection  in  consequence 
of  his  absence.  He  could  not,  therefore,  ever  nave  previously  made 
a  similar  agreement  to  that  which  is  claimed  to  have  been  made  in 
April,  1847,  to  pay  for  the  keep  of  horses  during  his  absence.  There- 
fore, Mish  merely  means  to  say,  when  he  says  that  Belger  had  pre- 
viously made  similar  contracts^  that  he  had  previously  given  certificates 
of  inspection,  on  which  payment  had  been  made  by  the  quartermaster. 
Colonel  Hunt,  and  therefore  was  not  authorized  to  infer  that  Belger 
was  empowered  to  make  such  a  contract  from  the  duties  which  Belger 
had  previously  fulfilled,  that  of  a  mere  inspector.  He  is  said,  indeed, 
to  have  bought  horses  ;  but  this  must  also  be  intended  to  mean  only 
that  he  had  inspected  them,  because  it  appears  that  he  had  no  power 
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to  pay  for  them.  Colonel  Hunt,  his  superior,  made  the  payment,  and 
therefore  made  the  purchases.  This  is  the  test.  The  officer  in  whom 
the  authority  to  pay  resided  was  the  purchaser  of  the  horses.  Every- 
thing done  by  others  was  conditional,  and  required  his  sanctitn,  ex- 
pressly or  by  implication,  and  he  refused  to  sanction  the  contract 
supposed  to  have  been  made  for  the  payment  of  the  keep  of  those 
horses.  He  might  have  refused  to  pay  for  the  horses  even  after  in- 
spection by  Belger,  if  he  had  thought  proper  for  any  reason  not  to 
act  on  Belger's  report.  Belger  was,  then,  by  admission,  an  assistant 
not  a  controlling  officer,  and  though  in  fact  his  acts,  so  far  as  inspec- 
tion was  concerned,  may  have  been  uniformly  approved  by  payment, 
yet  these  acts  without  such  approval  would  not  bind  the  government 
without  deposing  Colonel  Hunt,  and  making  Belger  the  superior  officer. 

As  respects  the  testimony  of  Smith  as  to  what  took  place  at  Louisville^ 
that|is  incompetent  evidence.  It  is  offered  to  prove  an  acknowledgment 
of  Belger  that  he  had  previously  made  the  contract  sought  to  be  es- 
tablished. Belger  is  not  the  party  sued  here,  and  his  acknowledg- 
ments of  what  he  had  done  some  time  before  as  agent  is  not  evidence. 

Mish's  several  statements  differ  materially.  In  the  paper  marked 
^^  Rough  draft  from  which  affidavit  of  William  Mish  was  made  in 
July,  1848,"  accompanying  his  depositions,  he  does  not  pretend  that 
Belger  ordered  the  horses  to  be  put  to  pasture,  and  thus  caused  the 
exposure  to  the  sun  which  occasioned  their  death.  This,  however,  is 
stated  in  the  other  depositions.  The  reason  of  the  difference  is  this: 
The  court  will  see  by  the  account  then  made  out  that  it  had  not  oc- 
curred to  Dubois  to  charge  the  United  States  for  the  dead  or  lost  horses, 
Having  determined  to  claim  for  these  as  well  as  for  the  keep  of  tbe 
live  horses,  the  witness  accommodates  his  testimony  to  suit  the  exi- 
gency, and  Belger  is  made  not  only  to  agree  to  pay  for  the  keep,  but 
to  prescribe  the  particular  manner  of  keeping,  in  consequence  of  which 
the  loss  occurs  by  the  death  and  escape  of  some  horses,  and  the  depre- 
ciation of  others. 

As  to  these  items  of  the  claim,  unless  the  court  should  think  that 
the  hortes  belonged  to  the  United  States  when  lost  or  depreciated,  it  is 
difficult  to  understand  upon  what  principle  Dubois  should  be  paid  for 
them.  It  is  not  pretented  by  Mish  that  Belger,  when  about  leaving 
New  Orleans,  agreed  that  the  United  States  should  be  responsible  for 
such  losses. 

But  the  question  as  to  whether  there  was  a  contract  made,  by  which 
the  United  States  was  bound  to  receive  the  horses  on  their  arrival  at 
New  Orleans,  is  the  turning  point  in  the  case.  If  such  a  contract 
was  made,  I  concede  that  the  United  States  was  liable  for  the  feed 
after  their  arrival,  &c.  If  there  was  no  such  contract,  the  contract 
for  feed  imputed  to  Belger  was  void  for  want  of  consideration.  There 
is  no  proof  of  the  contract  charged  in  the  petition  by  which  the  United 
States  was  bound  to  receive  these  horses  on  their  arrival.  The  proof, 
on  the  contrary,  shows  clearly  that  no  such  contract  was  made  ;  that 
all  that  was  done  was  to  let  Dubois,  like  other  inquirers,  know  that 
the  United  States  wanted  the  horses,  and  would  buy  at  New  Orleans, 
and  the  losses  which  accrued  were  therefore  not  covered  by  any  con- 
tract. M.  BLAIR. 
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IN  THE  COURT  OP  CLAIMS. 

OuvBR  Dubois  vs.  The  United  States. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

The  petition,  so  far  as  it  need  be  stated,  is  as  follows  : 
That  about  the  12th  of  April,  1847,  Captain  Belger,  being  suffi- 
ciently authorized,  entered  into  a  contract,  on  behalf  of  the  United 
States,  with  the  claimant,  by  which  contract  the  latter  was  to  proceed 
from  New  Orleans  to  the  western  States  to  purchase  500  horses  for  the 
government,  and  transport  them  to  New  Orleans ;  and  that  the  horses, 
on  their  arrival  at  New  Orleans,  were  to  be  inspected  in  the  same  man- 
ner, and  paid  for  at  the  same  rates,  as  in  case  of  horses  theretofore  sold 
to  the  government  by  the  claimant ;  that  the  horses  were  accordingly 
purchased  and  transported  to  New  Orleans ;  that  Captain  Belger,  then 
absent  on  leave,  had  directed  the  claimant's  agent  to  keep  the  horses 
in  pasture  until  they  could  be  inspected,  and  had  stipulated  that  the 
claimant  should  be  paid  thirty  cents  per  day  for  the  keeping  of  each 
horse  ;  that,  subsequently,  except  as  hereafter  noticed,  all  the  horses 
sent  to  New  Orleans  as  aforesaid  were  accepted  and  paid  for  by  the 
government;  that  during  the  interval  between  the  arrival  of  the 
horses  and  their  acceptance,  the  government  became  indebted  to  the 
claimant  as  follows : 

For  keep  of  442  horses $3,757  80 

For  value  of  29  horses  which  died  from  eflTects  of  the  climate  2,900  00 

For  value  of  five  horses  lost 500  00 

For  depreciation  in  value  of  15  horses,  50  per  cent 750  00 

7,907  80 
Interest  from  July  1,  1848. 

The  alleged  contract  with  the  claimant  for  the  purchase  and  trans- 
portation of  horses  is  not  proved,  and  must  be  laid  out  of  the  case. 

In  order  to  prove  the  charges  for  the  keeping  of  the  horses,  and  so 
forth,  the  claimant  has  introduced  two  depositions  of  William  Mish^ 
taken  in  New  Orleans,  one  in  1855  and  the  other  in  1857.  The  fol- 
lowing is  the  substance  of  the  deposition  of  1857  : 

That  the  witness  was  the  agent  of  the  claimant  in  New  Orleans 
from  1837  to  about  1850  ;  that  the  account  made  out  by  George  Wil- 
liams, the  claimant's  book-keeper,  for  the  keep  of  horses  alone, 
amounted  to  |3,758  80  ;  that  said  charges  were  correct ;  that  Captain 
Belger  told  the  witness  repeatedly  that  the  keeping  of  the  horses  or- 
dered and  received  should  be  paid  for  by  the  government  at  thirty 
cents  per  day  for  each  horse,  which  was  the  rate  agreed  upon  between 
the  witness  and  Captain  Belger  for  all  the  horses  to  be  kept  for  the 
United  States  ;  that,  after  this  contract  with  Captain  Belger,  acting, 
as  the  witness  understood,  for  the  government,  Belger  said  he  was 
going  to  Kentucky  on  short  leave,  and  directed  witness  to  turn  all  the 
horses  then  on  hand,  and  all  that  should  arrive,  on  a  pasture  then 
designated  by  him,  and  to  have  them  there  fed  with  grain,  arid  the 
government  would  pay  thirty  cents  per  head  for  each  day;  that  the 
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greater  pari  of  the  horses  ordered  were  then  on  their  way  to  New 
Orleans,  or  had  arrived,  and  that  all  ordered  arrived  very  shortly  after 
Captain  Belger  left  for  Kentucky  ;  that  during  Captain  Belger's  ab- 
sence, and  the  time  the  horses  were  received,  there  was  no  one  whom 
the  witness  knew  to  represent  Captain  Belger  in  the  inspection  of  the 
horses  expected  to  arrive,  and  Captain  Belter  told  the  witness  that  no 
one  was  authorized  to  inspect  horses  until  he  returned. 

This  witness  further  states  that  he  knew  that,  notwithstanding  all 
proper  care  was  taken,  twenty-two  of  the  horses  died  from  diseases  of 
the  climate ;  that  fifteen  were  so  reduced  from  the  same  causes  as  not 
to  be  worth  more  than  one-half  the  government  price  ;  that  he  knew 
of  the  loss  from  the  pasture  of  one  of  the  horses  ;  that  the  charge  of 
$750  for  the  fifteen  horses  reduced  is  correct ;  that  the  witness,  of  his 
own  knowledge,  can  depose  only  to  the  correctness  of — 

1st.  The  keep , |3,758  80 

2d.    Twenty-two  horses  dead 2,200  00 

3d.    One  horse  lost 100  00 

4th.  Eeduction  as  charged 750  00 

6,808  80; 

and  that  previously  to  the  above  transactions.  Captain  Belger  had 
been  in  the  habit  of  purchasing  horses  as  the  agent  of  the  United 
States,  and  whatever  prices  he  bought  them  at  were  paid  by  Colonel 
Hunt,  United  Statee  quartermaster  at  New  Orleans. 

This  deposition  of  Mr.  Mish  is  very  similar  to  his  other,  taken  in 
1855. 

We  have  the  deposition  of  Captain  Belger.  He  says  that  he  made 
no  positive  agreement  with  Mish  for  the  keeping  of  horses  mentioned 
in  the  petition,  and  that  he  was  not  authorized  to  do  so  ;  that  the 
horses  that  were  purchased  and  being  purchased  at  that  time  in  New 
Orleans  for  the  public,  were  kept  by  Hay  den  &  Kelly,  of  Lafayette, 
La.,  by  contract ;  that  he  stated  in  his  letter  to  Colonel  Hunt,  of  July 
8,  1847,  that  he  told  Mr.  Mish  he  should  speak  to  him  (Hunt)  on  the 
subject,  and  if  he  thought  it  a  proper  claim  it  would  be  paid,  as  the 
witness  considered  him  the  proper  judge  in  the  matter  ;  that  the  wit- 
ness' opinion  in  reference  to  the  charge  made  by  I/ubois  for  keeping 
horses,  contained  in  the  same  letter,  was  adverse  to  the  claim  ;  that 
Colonel  Hunt  was  the  only  officer  who  could  have  sanctioned  such  an 
agreement ;  that  what  the  witness  did  in  regard  to  the  purchase  and 
management  of  horses  for  the  public  in  New  Orleans,  at  that  time, 
was  by  instructions  received  from  Colonel  Hunt ;  that  the  witness  was 
serving  under  his  immediate  orders,  and  could  not  have  made  such  an 
agreement  without  his  sanction. 

John  Smith,  in  his  deposition,  says,  that  at  the  Gait  House,  in 
Louisville,  Kentucky,  in  May  or  June,  1847,  (he  is  not  certain  as  to 
the  date,)  he  was  in  company  with  Oliver  Dubois  and  Captain  Belger, 
and  he  heard  Captain  Belger  tell  Mr.  Dubois  that  he,  Captain  Belger, 
had  told  Mr.  Mish  (Dubois'  agent  at  New  Orleans)  to  have  the  horses 
turned  out  until  the  time  of  inspection,  and  that  the  keep  should  be 
paid  to  him  for  them. 
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There  is  one  other  deposition,  and  that  is  the  deposition  of  General 
T.  S.  Jesup,  Quartermaster  General.  This  witness  states  that  some- 
time in  November,  1848,  (he  thinks,)  a  claim  was  presented  to  the 
Quartermaster  General's  office,  through  Lieutenant  Colonel  Thomas  F. 
Hunt,  who  had  been  on  duty  as  principal  quartermaster  at  New  Or- 
leans during  a  portion  of  the  war  with  Mexico,  in  behalf  of  Oliver 
Dubois,  for  the  keeping  of  a  number  of  horses  between  the  19th  of 
May  and  the  3d  of  July,  1847,  and,  as  appears  by  the  records  of  the 
Quartermaster  General's  office,  for  twenty-nine  horses  that  had  died, 
five  reported  to  have  been  lost,  and  for  fifteen  that  had  been  reduced, 
as  it  was  said,  fifty  per  cent.,  these  items  of  the  account  bearing  date 
the  6th  of  July,  184y  ;  that  the  whole  claim  was  rejected  on  the  ground 
that  Mr.  Bubois  had  no  authority  to  keep  horses  at  the  public  expense 
which  did  not  belong  to  the  government,  and  that  the  government 
was  not  responsible  for  horses  that  had  died,  been  lost,  or  reduced 
while  in  his  possession  ;  that  he  (Dubois)  was  understood  to  have 
based  his  claim  on  a  contract  with  the  junior  officer  of  the  quarter- 
master's department,  who  had  no  authority  to  make  such  a  contract ; 
that  Dubois  had  applied  to  be  allowed  to  purchase  horses  ;  that  the 
witness  had  directed,  as  the  Quartermaster  General  of  the  army,  on  his 
arrival  in  New  Orleans  in  the  autumn  of  1846,  that  the  horses  for  the 
service  in  Mexico  should  be  purchased  only  in  New  Orleans  ;  that 
Dubois  was  understood  to  be  desirous  of  going  to  Kentucky  and  other 
western  States  to  purchase  horses  for  the  government,  which  could 
not  be  granted  him,  for  it  would  have  been  giving  him  an  advantage 
over  all  persons  who  were  furnishing  horses.  The  witness  says  that 
he  informed  Mr.  Dubois,  in  the  presence  of  Major  Belger,  the  officer 
with  whom  he  claimed  that  his  contract  had  been  made,  that  he  could 
authorize  no  purchases  elsewhere  than  in  New  Orleans  ;  that  the  wit- 
ness returned  from  Vera  Cruz  to  New  Orleans  in  the  beginning  of 
April,  1847,  and  confined  the  purchases  to  New  Orleans. 

This  is  a  plain  case.  The  horses,  at  the  time  they  were  kept,  as 
charged,  were  not  the  property  of  the  United  States.  Taking  all  the 
testimony  together,  we  are  satisfied  that  the  alleged  contract  for  the 
keeping  of  the  horses  is  not  proved.  But  even  ir  the  contract  were 
proved,  it  would  make  no  difference,  because  it  is  clear  that  Captain 
Belger  had  no  authority  to  make  any  such  contract.  Captain  Belger 
himself  says  that  he  had  no  such  authority,  and  the  Quartermaster 
General  says  the  same.  It  is  impossible,  therefore,  to  decide  that  the 
United  States  are  liable  to  pay  for  the  keeping  of  horses  which  did  not 
belong  to  them,  and  for  which  keeping  they  did  noc  expressly  or  im- 
pliedly promise  to  pay.  Nor  is  there  the  slightest  foundation,  under 
those  circumstances,  to  charge  the  United  States  with  the  loss  to  the 
claimant  occasioned  by  the  so  putting  the  horses  to  pasture. 

This  whole  case  may  be  summed  up  in  a  few  words. 

In  1847  the  Quartermaster  General  authorized  the  purchase  of 
horses  at  New  Orleans  for  the  government.  The  claimant  brought 
horses  there  in  order  to  sell  them  to  the  government,  but  the  inspec- 
tor being  absent,  the  sale  was  not  made.  The  claimant  then  put  the 
horses  out  to  pasture,  where  some  died,  some  were  stolen,  and  some 
became  poor.     The  residue  of  the  horses  were  afterwards  bought  and 
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paid  for  by  the  government.  The  government  is  now  sued  by  the 
claimant  for  the  said  keep  of  the  horses  at  pasture,  and  for  the  value 
of  those  that  died,  &c.  The  ground  of  the  suit  is,  that  the  horses 
were  put  to  pasture  by  direction  of  the  government,  and  under  its 
agreement  to  pay  the  expense.  The  conclusive  answer  to  the  suit  is, 
that  no  such  direction  or  agreement  by  the  government,  as  relied  on, 
has  been  proved. 

It  is  proper  to  notice  that  the  Solicitor  objected  to  said  deposition  of 
Smith,  and  the  objection  is,  no  doubt,  valid.  As  there  was  no  proof 
of  Belger's  agency,  the  contract,  if  there  was  one,  was  void  as  to  the 
government,  and  the  supposed  acknowledgment  of  it  was,  of  course, 
immaterial.  If  it  be  said  that  as  Belger  was  asked,  on  cross-examina- 
tion, whether  he  had  made  the  acknowledgment,  and  had  answered 
that  he  did  not  recollect  to  have  done  so,  his  testimony  might  be  im- 
peached by  proving  the  acknowledgment,  the  answer  is,  that  the  ac- 
knowledgment being  of  an  imi^aterial  fact,  proof  of  it  was  not  admis- 
sible for  any  purpose. 

It  is  also  proper  to  notice  that  the  claimant  states  in  his  petition 
that  there  had  been  no  action  upon  the  claim  in  the  department,  when, 
on  the  contrary,  the  deposition  of  the  Quartermaster  General  says  that 
the  claim  had  been  repeatedly  pressed  on  the  department  and  always 
rejected. 

We  are  of  opinion  that  the  claimant  has  no  cause  of  action. 


35th  CoKOBBsa, )  SENATE.  {  Mb.  Doc. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Apul  1,  1858. — Befened  to  the  Committee  on  (Tlaims. 


The  Court  op  Claims  aubmitted  the  following 
REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepreaentativea  of  the  United 
Stages  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

A.  0.  P.  NICHOLSON  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Schedule  of  certificates  of  Superintendent  of  Public  Printing  to 
claimant,  and  transmitted  to  the  House  of  Representatives. 

3.  Claimant's  brief. 

4.  Solicitor's  brief. 

5.  Opinion  of  the  Court  on  the  petition. 

6.  Final  opinion  of  the  Court. 

7.  Dissenting  opinion  of  Judge  Gilchrist. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft    a  1  "8^*1  ^^  ^^^^  Court,  at  Washington,  this  first  day  of  April, 

LL.    S.J      ^       JJ        Jggg 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  Judges  of  the  Court  of  Claims: 

The  petition  of  Alfred  0.  P.  Nicholson  respectfully  showeth :  That, 
on  the  first  day  of  March,  in  the  year  one  thousand  eight  hundred 
and  fifty-four,  he  was  duly  elected  by  a  majority  of  all  the  votes  given 
to  the  office  of  public  printer  of  the  House  of  Representatives  of  the 
United  States,  under  the  act  hereinafter  mentioned,  and  he  was  de- 
clared by  the  presiding  officer  of  said  House  to  be  duly  elected  as  such 
printer,  and  that  he  then  took  upon  himself  the  performance  of  the 
duties  of  public  printer  for  said  House,  and  hath  from  thence  hitherto 
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performed,  and  still  is  performing,  the  duties  required  by  law  to  be 
performed  by  such  public  printer. 

And  your  petitioner  further  represent*  that,  at  the  time  of  his  said 
election,  the  compensation  provided  by  law  for  his  said  services  as 
such  public  printer  was  fixed  and  defined  by  virtue  of  an  act  of  Con- 
gress entitled  **  An  act  to  provide  for  executing  the  public  prin|^ng 
and  establishing  the  prices  thereof,  and  for  other  purposes,"  approved 
August  26,  1852.— (Session  Laws,  1851-52,  page  30.)  And  that, 
under  and  by  virtue  of  said  act,  your  petitioner  become  entitled  to  re- 
ceive from  the  treasury  of  the  United  States  divers  large  sums  of 
money  for  services  actually  rendered  and  performed  by  your  peti- 
tioner, his  agents,  and  servants,  by  virtue  of  his  said  office  of  public 
printer  to  said  House. 

And  your  petitioner  further  represents  that,  on  or  about  the  twen- 
tieth day  of  July  last.  Congress  passed  a  joint  resolution,  which  was 
approved  by  the  President  of  the  United  States,  and  which,  among 
other  things,  provided  as  follows : 

"  A  joint  resolution  to  fix  the  compensation  of  the  employes  in  the  legis- 
lative department  of  the  government  y  and  to  prohibit  the  allowance  of 
the  usual  extra  compensation  to  such  as  receive  the  benefits  thereof, 

^''  Resolved y  (fee.  That  the  officers,  clerks,  messengers,  and  other 
employes  in  the  legislative  department  of  the  government,  shall  be 
paid  an  increased  compensation  of  twenty  per  cent,  upon  the  compen- 
sation now  received  by  them,  respectively ;  and  the  messengers  of  the 
House  of  Representatives  shall  not  receive  less  than  is  allowed  to  the 
messengers  of  the  Senate  of  the  same  class  ;  such  increased  compensa- 
tion to  commence  from  the  first  day  of  July,  eighteen  hundred  and 
fifty-three  ;  and  that  a  sum  sufficient  to  pay  the  same  to  the  thirtieth 
of  June,  eighteen  hundred  and  fifty-five,  is  hereby  appropriated  out  of 
any  money  in  the  treasury  not  otherwise  appropriated,"  which  will 
be  iound  at  page  694  in  the  Statutes  of  Congress,  as  published  by 
Little,  Brown  &  Co.,  for  1853-'54. 

And  your  petitioner  further  represents  that  he  is  an  officer  and  em- 
ploy6  in  the  legislative  department  ot  the  government,  and  included, 
and  provided  for,  in  and  by  the  said  resolution. 

And  your  petitioner  iurther  represents  that,  prior  to  the  first  day 
of  September,  1854,  he  become  entitled  to  receive  under  and  by  virtue 
of  the  said  resolution,  as  an  increased  compensation,  a  large  amount, 
to  wit :  about  the  sum  of  fifteen  thousand  dollars ;  and  that  on  or 
about  that  day  he  demanded  payment  of  the  amount  of  thd  said  in- 
creased compensation,  and  which  was  then  due,  at  the  Treasury  De- 
partment of  the  United  States,  and  that  on  or  about  the  twentieth 
day  of  September,  1854,  payment  thereof  was  refused  by  the  Secre- 
tary of  the  Treasury.  And  your  petitioner  further  represents  that 
said  payment  was  not  refused  upon  the  ground  that  your  petitioner 
had  not  performed  the  services  for  which  he  charged,  but  because,  as 
the  said  Secretary  alleged,  that  it  was  not  or  could  not  have  been  the 
intention  of  Congress  to  include  and  provide  for  your  petitioner  under 
and  by  virtue  of  said  resolution,  whereas  your  petitioner  was  and  is 
included  therein,  and  fully  and  clearly  entitled  to  the  said  increased 
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compensation.  And  your  petitioner  farther  represents  that  the  said 
sum  of  money  so  due  to  him,  as  such  increased  compensation,  still  re- 
mains due  and  unpaid,  and  in  no  way  satisfied  or  discharged. 

And  your  petitioner  further  represents  that  since  the  time  of 
making  said  application  for  payment,  and  the  refusal  to  make  said 
payment,  your  petitioner  has  continued  to  discharge  the  duties  of  said 
office  of  public  printer,  and  that  he  has  still  further  printing  to  per- 
form, which  was  duly  ordered  by  Congress  before  its  adjournment, 
and  that  there  is  now  due  to  him,  for  such  increased  compensation,  a 
large  sum,  but  which  your  petitioner  cannot  now  fully  state  and  set 
forth  ;  and  that  there  will  hereafter  be  due  a  further  large  sum  for 
such  increased  compensation,  but  which  he  cannot  now  estimate. 

And  your  petitioner  further  represents  that  he  is  lawfully  and 
justly  entitled  to  the  said  increased  compensation  upon  all  the  work 
which  he  has  or  shall  perform  as  such  printer  by  order  of  the  said 
House  of  Representatives ;  and  he'prays  that  this  honorable  Court  will 
ascertain  the  amount  due  to  him  for  said  extra  compensation,  and 
order  and  decree  the  same  to  be  due  and  payable  to  him  in  conformity 
with  the  provisions  of  the  act  establishing  this  honorable  Court.* 

And  your  petitioner  further  represents  that  he  is  the  sole  legal 
owner  of  the  said  claim,  and  is  entitled  to  receive  the  same,  but  that, 
at  the  time  of  his  appointment  as  such  public  printer,  he  publicly 
announced  in  the  "  Union' '  that  he  would  share  the  profits  of  said 
printing  equally  with  the  legal  representatives  of  the  late  Robert 
Armstrong,  who  held  said  office  at  the  time  of  his  death  ;  which  an- 
nouncement he  intends  to  conform  to  and  fulfill. 

A.  0.  P.  NICHOLSON. 

Dated  June  21,  1855. 

District  of  Columbia,  ) 

City  and  County  of  IVaahingtony  )  ** 

Alfred  0.  P.  Nicholson,  being  duly  sworn,  doth  depose  and  <*ay. 
that  the  facts  stated  in  the  foregoing  petition  are  true,  to  the  best  of 
his  knowledge  and  belief. 

A.  0.  P.  NICHOLSON 

Subscribed  and  sworn  this  twenty-third  day  of  June,  1855,  before 
me.  J.  D.  CLARK, 

Justice  of  the  Peace. 


A.  O.  P.  NICHOLSON  w.  THE  UNITED  STATES. 

The  opinion  of  the  Court  was  delivered  by  Chief  Justice  Gilchrist. 

The  joint  resolution  of  August  3, 1846,  (9  Stat,  at  Large,  113)  pro- 
vided that  the  printing  of  Congress  should  be  let  to  the  lowest  bidder, 
and  should  be  done  by  contract.  By  the  act  of  August  26, 1852,  (1st 
session  32d  Congress,  page  30)  this  resolution  was  repealed.  The  2d 
section  of  this  act  provided  that  there  shotQd  be  a  superintendent  of 
the  public  printing.  The  8th  section  enacted  that  '^  there  shall  be 
elected  a  public  printer  for  each  House  of  Congress,  to  do  the  printing 
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for  the  Congress  for  which  he  or  they  may  he  chosen,"  &c.,  and  it 
stated  also  the  rates  of  compensation  for  such  printing  as  might  be 
ordered  by  Congress. 

By  the  2d  section  of  the  act  of  April  22,  1854,  (1st  sess.  33d  Cong, 
page  276)  it  was  enacted  that  twenty  per  cent,  be  added  to  the  pay  of 
the  messengers,  packers,  laborers,  and  watchmen  of  the  different  ex- 
cutive  departments  of  the  government,  and  to  certain  other  persons 
specified  therein. 

On  the  20th  of  July,  1854,  (Ist  sess.  33d  Cong.,  page  694)  it  was 
provided  by  a  joint  resolution  that  ^' the  officers,  clerks,  messengers, 
and  other  employes  in  the  legislative  department  of  the  government 
shall  be  paid  an  increased  compensation  of  twenty  per  cent,  upon  the 
compensation  now  received  by  them  respectively."  This  increased 
compensation  was  to  commence  from  the  1st  day  of  July,  1853,  and  a 
sum  sufficient  to  pay  it  to  the  30th  of  June,  1855,  was  to  be  appropri- 
ated. It  was  provided  also,  that  no  person  whose  compensation  was 
increased  by  the  act  of  April  23,  1854,  should  be  benefitted  by  the 
resolution. 

On  the  .1st  day  of  March,  1854,  the  claimant  was  elected  public 
printer  of  the  House  of  Bepresentatives,  and  bis  allegation  is  that  he 
is  an  officer  and  employe  in  the  legislative  department  of  the  govern- 
ment, and  included  and  provided  lor  by  the  resolution. 

The  question,  therefore,  is,  whether  he  be  such  an  officer  or  em- 
ploye as  the  resolution  contemplates.  As  it  is  very  evident  that  he  is 
neither  a  "  clerk"  nor  a  '*  messenger,"  he  must  be  either  an  '*  officer" 
or  an   "employe"  in  order  to  be  entitled  to  the  compensation  he 


The  word  "employe  "  has  been  adopted  from  the  French,  and  con- 
siderably used  by  us.  It  is  a  noun,  the  meanings  of  which  are  defined 
to  be,  "  1.  person  employed  ;  person  in  another's  employ.  2.  (pub. 
admn.)  clerk."  It  is  very  difficult  to  imagine  who  are  properly  in- 
cluded in  the  class  of  employes  if  the  public  printer  be  excluded.  He 
is  a  person  employed  in  the  legislative  department  for  a  certain  pur- 
pose, as  much  so  as  any  person  can  be  said  to  be  employed  in  any  de- 
partment. The  term  is  generic,  and  is  so  used  in  the  act,  for  the 
words  are  "officers,  clerks,  messengers,  and  other  employes,"  thus 
applying  the  word  "employ^"  to  each  of  the  classes  specifically 
mentioned.  There  is  no  room  for  any  etymological  refinements.  The 
natural  and  plain  meaning  of  the  word  is  such  as  to  include  the 
claimant. 

But  the  claimant  is  also  an  "  officer"  in  the  legislative  department. 
We  need  go  no  further  than  the  language  of  Chief  Justice  Marshall 
to  be  satisfied  of  this.  In  the  United  States  vs.  Maurice,  (2  Brock., 
i03,)  he  says,  "  an  office  is  defined  to  be  a  public  charge  or  employ- 
ment, and  he  who  performs  the  duty  of  an  office  is  an  officer.  If 
employed  on  the  part  of  the  United  States,  he  is  an  officer  of  the  United 
States.  *  *  If  a  duty  be  a  continuing  one,  which  is  defined  by 
rules  prescribed  by  the  government,  and  not  by  contract,  which  an 
individual  is  appointed  by -government  to  perform,  who  enters  on  the 
duties  appertaining  to  his  station  without  any  contract  defining  them, 
if  those  duties  continue  though  the  person  be  changed,  it  seems  very 
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difBcult  to  distinguish  such  a  charge  or  employment  from  an  office,  or 
the  person  who  performs  the  duties  from  an  officer." 

There  is  a  rule  to  he  applied  in  the  construction  of  statutes  which 
is  familiar  to  the  lawyer  as  established  by  authority,  and  which  is 
recommended  alike  to  him  and  all  other  persons  by  its  practical  good 
«ense  and  necessity,  and  this  is,  that  the  meaning  of  a  statute  is  to  be 
ascertained  from  the  language  used^  and  not  by  inquiring  of  the  indi- 
vidual members  of  the  legislature  what  they  intended  by  enacting  the 
iaw.  In  the  case  of  Aldridge  vs.  Williams,  (3  Howard,  24,)  the  court 
say :  '*  In  expounding  this  law  the  judgment  of  the  court  cannot,  in 
any  degree,  be  influenced  by  i.he  construction  placed  upon  it  by  indi- 
vidual members  of  Congress  in  the  debate  which  took  place  on  its 
passage,  nor  by  the  motives  or  reasons  assigned  by  them  for  supporting 
or  opposing  amendments  that  were  oflered.  The  law,  as  it  passed,  is 
the  will  of  the  majority  of  both  Houses,  and  the  only  mode  in  which 
that  will  is  spoken  is  in  the  act  itself,  and  we  must  gather  their 
intention  from  the  language  there  used,  comparing  it,  when  any  am- 
biguity exists,  with  the  laws  upon  the  same  subject,  and  looking,  if 
necessary,  to  the  public  history  of  the  times  in  which  it  was  passed." 
If  Congress  pass  a  law,  the  natural  import  of  which  is  different  from 
the  effect  intended  to  be  given  to  it  by  those  who  voted  for  it,  the  only 
safe  rule^  nevertheless,  is  to  take  the  act  as  it  stands  as  conveying  the 
intention  of  Congress.  If  the  law  be  defective,  it  can  be  remedied  only 
by  subsequent  legislation.  This  general  principle  is  too  well  and  too 
widely  established  to  need  a  reference  to  authorities  to  sustain  it  at 
this  late  day.  In  this  case  the  word  "  officer"  and  the  word  **  em- 
ploye "  are  terms  of  the  most  general  and  comprehensive  character. 
There  is  nothing  in  the  resolution  to  modify  them  or  to  limit  their 
application  to  officers  or  employes  of  any  particular  description.  If 
the  claimant  can  fairly  be  considered  as  an  "  officer"  or  an  ^'employe" 
it  is  sufficient.  There  may  be  various  classes  of  persons  coming  within 
these  appellations,  but  the  resolution  does  not  define  any  particular 
class  to  which  the  claimant  is  to  belong  in  order  to  be  entitled  to  the 
increased  compensation.  There  is  nothing  inconsistent  with  other 
acts  of  Congress  in  holding  that  the  public  printer  is  embraced  by  this 
resolution.  It  may  or  may  not  be  inexpedient  that  he  should  be  in- 
cluded, and  different  opinions  may  have  been  entertained  in  Congress 
as  to  the  propriety  of  including  him  ;  but  with  such  considerations  we 
have  nothing  to  do,  our  duty  being  to  expound  the  law  and  not  to 
make  it.  Where  the  language  of  an  act  is  explicit,  and  where  a  per- 
son, like  the  public  printer,  is  appointed  to  perform  certain  duties  in 
the  legislative  department,  it  is  extremely  difficult,  unless  we  go 
beyond  the  resolution  to  ascertain  its  meaning,  to  state  the  particular 
reasons  why  he  is  not  an  officer  or  employe.  When  it  is  said  that 
the  increased  compensation  was  intended  only  for  those  who  received 
fixed  salaries  for  purely  personal  services,  we  are  constrained  to 
answer,  that  if  such  were  the  intention  of  Congress  they  have  used  no 
words  to  indicate  it ;  and  that  we  look  in  vain  for  any  authority  to 
make  such  a  discrimination  between  different  classes  of  officers  de- 
pending upon  the  manner  in  which  their  services  are  rendered  to  the 
United  States.     We  do  not  see  how  the  result  contended  for  by  the 
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Solicitor  can  be  reached,  without  assuming,  in  the  first  place,  that 
Congress  intended  to  make  a  discrimination  between  the  different 
officers,  and  then  straining  the  principle  of  construction  to  its  furthest 
limits,  by  assuming,  in  addition,  that  the  discrimination  they  intended 
was  of  this  particular  character. 

As  the  simple  and  obvious  construction  of  the  resolution  seems  to 
us  to  be,  that  the  public  printer  is  included  within  its  operation,  we 
shall  direct  testimony  to  be  taken. 
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Under  the  joint  resolution  of  the  3d  August,  1846,  the  printing  of 
Congress  was  done  by  contract,  and  let  to  the  lowest  bidder.  This 
was  changed  by  resolution  approved  August  26, 1852,  which  provided 
for  the  election  of  a  superintendent  of  public  printing  at  a  fixed  salary, 
and  also  for  the  election  of  a  public  printer  for  each  House  of  Congress, 
to  do  the  public  printing  for  the  Congress  for  which  he  may  be  chosen, 
and  such  other  printing  of  the  several  departments  as  may  be  deliv- 
ered to  him  by  the  superintendent.  The  rates  for  composition  and 
press-work  are  fixed  by  a  tariff  provided  in  the  resolution  ;  and  the 
certificate  of  the  superintendent  as  to  the  amount  of  labor  thus  per- 
formed was  made  receivable  at  the  treasury  as  a  full  authority  for  pay- 
ment of  the  amount  therein  stated. 

Congress  proposed  by  this  change  to  take  this  matter  into  its  own 
custody,  and  thus  secure  a  more  faithful  and  prompt  execution  of  the 
public  printing.  To  this  end  they  furnished  the  material,  provided  a 
superintendent,  and  elected  a  public  printer  for  a  definite  term,  who 
was  to  work  under  their  immediate  direction,  and  be  at  all  times  sub- 
ject to  their  jurisdiction. 

On  20th  July,  1854,  Congress,  acting  under  the  conviction  that  the 
compensation  theretofore  allowed  by  law  to  persons  in  its  employment, 
owing  to  the  increased  cost  of  living,  was  inadequate,  passed  a  joint 
resolution  for  its  increase.  It  is  entitled  a  "  Joint  resolution  to  fix  the 
compensation  of  the  employes  in  the  legislative  department  of  the 
government,"  &c.  ;  and  the  body  of  the  resolution  provides,  "  that 
the  officers,  clerks,  messengers,  and  other  employes  in  the  legislative 
department  shall  be  paid  an  increased  compensation  of  twenty  per 
cent,  upon  the  compensation  now  received  by  them  respectively." 

The  question,  whether  the  public  printer  is  an  *' officer"  or  "em- 
ploye," seems  to  be  one  of  easy  solution. 

Office  (pffidum)  is  the  function  by  virtue  whereof  a  man  hath  some 
employment  in  the  affairs  of  another  ;  as  of  the  king,  or  of  another 
person. — (Cowell.) 

And  an  office  is  defined  by  Blackstone  to  be  a  right  to  exercise  a 
public  or  private  employment,  and  to  take  the  fees  and  emoluments 
thereunto  belonging. — (2  Comm.,  c.  3,  p.  26.)  ^ 

One,  therefore,  who  is  authorized  or  commissioned  to  perform  a  pub- 
lic duty,  is  an  officer. — (Webster.) 

In  the  case  of  the  United  States  vs.  Maurice  et  al.y  Chief  Justice 
Marshall  says : 


A.  0.  P.  NICHOLSON.  7 

^*  Is  the  agent  of  fortifications  an  officer  of  the  United  States  ?  An 
office  is  defined  to  be  a  *  public  charge  or  employment,'  and  he  who 
performs  the  duty  of  an  office  is  an  officer.  If  employed  on  the  part 
of  the  United  States,  he  is  an  officer  of  the  United  State:?.  Although 
an  office  is  *an  employment,'  it  does  not  follow,  that  every  employ- 
ment is  an  office.  A  man  may  certainly  be  employed  under  a  contract, 
express  or  implied,  to  do  an  act  or  perform  a  service,  without  becom- 
ing an  officer  ;  but  if  a  duty  be  a  continuing  one,  which  is  defined  by 
rules  prescribed  by  the  government,  and  not  by  contract  which  an  in- 
dividual is  appointed  by  government  to  perform,  who  enters  on  the 
duties  appertaining  to  his  station  without  any  contract  defining  them, 
if  those  duties  continue,  though  the  person  be  ehanged,  it  seems  very 
difficult  to  distinguish  such  a  charge  or  employment  from  an  office  ;  or 
the  person  who  performs  the  duties  from  an  officer." — (2  Brock.,  103.) 

The  office  of  public  printer  comes  within  all  the  elements  of  this 
definition : 

1.  It  is  a  public  charge  or  employment. 

2.  Its  duties  are  continuing. 

3.  They  are  defined  by  rules  prescribed  by  the  government,  an^not 
by  contract. 

4.  These  duties  continue,  though  the  person  may  be  changed. 
The  petitioner  was  elected  to  fill  the  place  made  vacant  by  the  death 

of  Gen.  Armstrong.  That  contingency  gave  rise  to  the  precise  ques- 
tion now  under  consideration,  as  will  be  seen  in  the  debates  of  the 
House,  on  27th  February,  1854 : 

Mr.  Davis,  of  Indiana.  I  rise  to  a  privileged  question.  It  is  known 
to  this  body  that  the  public  printer  of  the  House  of  Representatives 
has  died.  According  to  my  view  of  the  law  authorizing  the  election 
of  a  public  printer  for  the  House  of  Representatives.  I  conceive  that 
office  to  be  now  vacant.     I  therefore  offer  the  following  resolution : 

Besolvedy  That  this  House  will,  on  to-morrow,  at  two  o'clock  p.  m., 
proceed  to  the  election  of  a  public  printer  for  the  House  of  Represen- 
tatives, to  serve  during  the  remainder  of  the  present  Congress,  in 
place  of  Robert  Armstrong,  deceased. 

Mr.  Jones.  I  merely  wish  to  say  that  I  do  not  agree  with  my  friend 
who  has  introduced  the  resolution.  I  do  not  consider  that  the  position 
of  the  public  printer  is  an  office  of  this  House,  or  of  the  govern- 
ment, but  that  it  is  a  contract  to  do  certain  work. 

But,  sir,  if  it  is  the  determination  of  the  House  to  consider  it  as  an 
office,  and  that  it  is  now  vacant,  or  that  it  is  in  such  a  position, 
whether  under  a  contract  or  office,  as  now  requires  the  action  of  this 
House,  I  think  that  we  should  so  into  this  election  on  to-morrow,  at 
furthest.  To  test  the  sense  of  the  House  whether  I  am  right  in  the 
estimation  of  the  House  or  not,  I  will  first,  in  compliance  with  the 
promise  I  made  to  the  gentleman  from  New  York,  (Mr.  Dean,)  move 
the  previous  question,  and  then  I  move  to  lay  the  resolution  upon  the 
table. 

Mr.  Davis.  I  will  do  so.  I  was  remarking  that  I  differed  with  my 

friend  from  Tennessee,  (Mr.  Jones,)  in  reference  to  the  view  he  takes 

of  the  character  of  this  law.     The  act  which  authorizes  the  election 

of  public  printer,  and  which  was  passed  during  the  first  session  of  the 

'i  last  Congress,  is  in  these  words : 
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*'  Be  it  enacted^  dc,  That  there  shall  be  elected  a  public  printer 
for  each  House  of  Congress  to  do  the  public  printing  for  the  Congress 
for  which  he  or  they  may  be  chosen  ;  and  such  printing  for  the  Exec- 
utive departments  and  bureaus  of  the  government  of  the  United  States 
as  may  be  delivered  to  him  or  them  to  be  printed  by  the  superin- 
tendent of  the  public  printing.  The  following  rates^  &c.,  shall  be 
allowed,"  &c. 

That,  as  I  take  it,  creates  an  office,  and  the  printer  elected  under  it 
is  an  officer  of  this  House.  He  is  not  required  to  give  any  bond  for 
the  performance  of  the  duties  of  the  office,  it  is  true,  but  that  does  not 
change  the  principle  involved.  Sir,  he  is  just  as  much  an  officer  of 
the  House  as  the  Clerk  is,  or  as  the  Speaker  of  the  House  of  Repre- 
sentatives himself  is. 

Mr.  Washburn,  of  Maine.  I  would  ask  the  gentleman  from  Indiana, 
(Mr.  Davis,)  when  this  law  was  passed  creating  a  public  printer, 
whether  it  was  not  intended  to  be  something  more  than  a  mere  con- 
tract ;  whether  it  did  not  involve  the  idea  of  trust  and  confidence,  of 
personal  fitness  and  qualifications  ?  I  contend  that  it  was  not  to  be 
assignable,  and  that  the  benefits  of  it  would  not  descend  to  the  heirs. 

Mr.  Davis.    Certainly. 

Mr.  Washburn.  I  ask  whether  that  was  not  the  argument  used  in 
favor  of  that  law  ? 

Mr.  Davis.  I  do  not  remember  what  were  the  arguments  used  in 
reference  to  this  matter  ;  I  desire  nothing  further  than  the  act  itself 
to  convince  me  that  the  public  printer  is  as  much  an  officer  of  this 
House  as  your  Clerk,  Sergeant-at-Arms,  Postmaster,  or  the  Speaker. 
We  did  not  elect  the  printing  establishment  as  the  public  printer. 
We  elected  an  individual  as  such  officer  ;  and  the  law  provides  that 
the  public  printing  shall  be  presented  to  and  be  done  by  that  person, 
and  not  by  the  establishment,  not  by  the  *'  Union"  office.  When  that 
individual  ceases  to  live,  the  office  expires  with  him,  and  cannot  de- 
scend by  any  fair  and  liberal  construction  of  the  law  to  his  heirs, 
executors,  or  administrators.  I  will  not  detain  the  House  with  argu- 
ments in  reference  to  this  question,  for  it  seems  to  me  to  be  so  clear 
and  palpable  a  matter  that  ^'  he  who  runs  may  read.''  In  compliance 
with  my  promise  to  the  gentleman  from  New  York,  (Mr.  Dean,)  I  re- 
new the  demand  for  the  previous  question. 

The  resolution  was  adopted.  Thus  the  House,  in  a  very  solemn 
manner,  decided  that  the  public  printer  was  an  ''officer,"  and  the 
same  House  passed  the  resolution  for  the  increased  compensation  of 
''officers."' 

The  word  "employ^,"  borrowed  from  the  French,  is  the  most 
comprehensive  that  could  be  used,  and  includes  all  persons  employed 
for  the  transaction  of  business. 

The  rules  for  the  construction  of  statutes  are  well  ascertained  and 
defined. 

In  the  exposition  of  a  statute,  the  intention  of  the  legislature  may 
be  discerned  from  different  signs  ;  but  as  a  leading  clue  to  the  con- 
struction to  be  made  is  to  be  collected  from  the  words  used,  and  while, 
as  before  stated,  it  is  a  fundamental  maxim  that  effect  ought  to  be 
given  to  the  intention  and  object  of  the  framers,  it  must  now  be  added. 
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in  order  to  give  such  rule  its  full  signification,  that  it  must  he  such  an 
intention  as  the  tegidature  have  tised  fit  words  to  express. — (Dwarris, 
561.) 

When  a  law  is  plain  and  unamhiguous,  whether  expressed  in  gene- 
ral or  limited  terms,  the  legislature  must  be  understood  to  mean 
what  they  have  clearly  expressed,  and  there  is  consequently  no  room 
left  for  construction. — (United  States  vs,  Fisher,  2  Crancb,  358 ; 
United  States  vs.  Morris,  14  Pet.,  46  ;  Bartlett  &  Waring  vs.  Morris, 
9  Port.,  266.) 

In  the  language  of  Redfield,  J.,  *'  we  can  only  judge  of  the  import 
and  intention  of  a  statute  hy  its  terms  ;  any  other  rule  would  lead  us 
into  endless  and  fruitless  conjecture  and  hopeless  confusion." — (Barker 
vs.  Esty,  19  Verm.,  131.^ 

Nor  should  any  force  oe  applied  to  accommodate  the  terms  of  the 
statute  to  what  may  he  the  supposed  intention  of  the  legislature. 
**If  I  thought  (said  Coleridge,  J.)  the  construction  we  are  adopting 
put  any  force  on  the  meaning  of  the  act,  I  should  he  the  last  to  concur 
in  it ;  for  the  longer  I  sit  here,  the  more  I  feel  the  importance  of 
seeking  only  the  meaning  of  a  statute  according  to  a  fair  interpreta- 
tion of  the  words."— (6  A.  &  E.,  1.) 

The  court,  in  the  discharge  of  their  duty  under  these  well  estab- 
lished rules,  will  not  be  deterred  by  arguments  ab  inconvenienti^  or 
by  the  particular  consequence  to  which  its  decision  will  lead.  These 
are  generally  pressed  with  more  or  less  vigor ;  but  the  courts  have 
held  their  way,  guided  by  the  steady  lights  of  the  best  adjudications. 
*^  I  cannot  tell  (said  Paterson,  J.)  what  conseqences  may  result  from, 
the  construction  which  we  must  put  upon  the  statute ;  but  if  mischiev- 
ous, they  must  be  remedied  by  the  legislature." — (Regina  vs.  Justices 
Lancashire,  11  A.  &  E.,  157.) 

In  Bex  vs.  Barham,  (8  B.  &  C,  104,)  similar  language  was  held  by 
Lord  Tenterden  :  ''  Our  decision  may  operate  to  defeat  the  object  of 
the  statute,  but  it  is  better  to  abide  by  this  consequence  than  to  put 
upon  it  a  construction  not  warranted  by  the  words  of  the  act,  in 
order  to  give  effect  to  what  we  may  suppose  to  be  the  intention  of  the 
legislature." 

In  one  of  the  latest  cases  upon  the  subject  we  have  the  emphatic 
declaration  of  Lord  Abinger  :  **  We  have  been  strongly  pressed  with 
the  inconvenience  that  may  result  from  this  construction  of  the  statute. 
We  are  not  insensible  to  them,  but  the  only  proper  effect  of  that  argu- 
ment is  to  make  the  court  cautious  in  forming  its  judgment.  We 
cannot,  on  that  account,  put  a  forced  construction  on  an  act  of  Parlia- 
ment."—(Hall  vs.  Franklin,  3  M.  &  W.,  275.) 

When  the  construction  of  a  statute  is  doubtful,  it  is  admitted  that 
the  argument  ab  inconvenienti  will  have  weight,  but  not  otherwise. — 
(Gore  vs.  Brazier,  3  Mass.,  523  ;  Ayres  vs.  Knox,  7  Mass.,  306  ;  Put- 
nam vs.  Longley,  11  Pick.,  487.) 

Another  guide  is  to  be  found  in  the  rule,  that  the  words  used  are  to 
be  considered  in  their  natural  import,  and  that  every  clause  and  word 
of  a  statute  shall  be  presumed  to  have  been  intended  to  have  some 
force  and  effect. — (7  Mass.,  523  ;  Opinion  of  Justices,  22  Pick.,  571 ; 
Reynolds  vs.  Baldwin,  1  La.  An.,  162.) 
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Having  established,  as  we  think,  satisfactorily,  that  the  public 

J)rinter  is  included  in  the  terms  of  the  resolution,  we  object  to  the 
egality  of  any  reference  to  the  debates  or  other  proceedings  in  Con- 
gress as  showing  the  motives  or  intention  of  members.  This  point 
is  expressly  ruled  by  the  Supreme  Court  of  the  United  States. — (Al- 
dridge  vs.  Williams,  3  Howard,  1.) 

On  6th  January,  1855,  six  months  after  the  passage  of  the  joint 
resolution,  and  at  a  subsequent  session  of  Congress,  a  resolution  was 
introduced  into  the  House  of  Representatives,  declaring  that  the  joint 
resolution  of  1854  ^'  shall  not  be  so  construed  as  to  increase  the  pay 
allowed  by  previous  laws,  as  to  the  public  printer  of  the  two  Houses  of 
Congress."  An  amendment  was  offered  to  include  the  Superintendent 
of  Public  Printing,  and  adopted  ;  and  the  resolution,  under  the  pre- 
vious question,  passed  the  House,  was  sent  to  the  Senate,  and  has 
never  been  there  acted  on. — (Globe,  205.) 

This  proceeding  has  all  the  ear-njarks  of  hasty  legislation.  A 
declaratory  resolution  to  give  the  true  construction  of  a  law  is  intro- 
duced ;  that  resolution  is  itself  admitted  to  be  defective  by  its  amend- 
ment in  an  important  particular,  and  the  original^  thus  amended, 
adopted  without  debate,  under  the  pressure  of  the  previous  question. 

If  this  resolution  could  be  considered  as  legitimately  bearing  upon 
the  discussion,  it  might  remain  a  question  whether  it  was  intended  to 
adopt  a  new  rule  from  the  date  of  its  passage,  or  control  the  old  one. 

On  the  supposition  that  it  was  intended  to  control  the  construction 
of  the  law  a6  initio,  what  effect  would  it  have  upon  this  court,  even  if 
it  had  passed  the  Senate  and  been  approved  by  the  President  ? 

The  powers  of  government  are  by  the  Constitution  separated  and 
vested  in  three  distinct  departments — legislative,  executive,  and  judi- 
cial. This  separation  is  regarded  as  the  best  safeguard  of  the  rights 
and  liberties  of  the  citizen. 

Congress  does  not  possess  all  power;  but  only  "all  legislative 
powers,"  as  specified  in  the  Constitution,  with  the  further  power  "to 
make  all  laws  which  may  be  necessary  and  proper  for  carrying  into 
execution"  the  powers  enumerated.  All  the  power  they  have,  there- 
fore, is  "  legislative,"  and  to  give  effect  to  this,  they  are  authorized 
to  ^^make**  laws. 

"The  judicial  pow^r"  of  the  United  States  is  "vested  in  one 
Supreme  Court  and  in  such  inferior  courts  as  the  Congress  may  from 
time  to  time  ordain  and  establish." 

It  is,  therefore,  in  the  power  of  the  legislature  to  "  make"  laws  ; 
but  it  belongs  to  the  judiciary  to  construe  them. 

If  Congress  could  not  only  "  make"  a  law,  but  could  subsequently 
direct  the  courts  how  they  should  construe  it,  the  barriers  whicn  have 
been  set  up  by  the  Constitution  would  be  broken  down,  and  "the 
judicial  power"  would  be  vested  in  Congress  and  the  Supreme  Court  — 
(Governor  vs.  Porter,  5  Humph.,  165  ;  State  vs.  Fleming,  7  Humph., 
152  ;  Planters'  Bk.  vs.  Black,  11  Smede  and  M.,  43  ;  De  Chastelleux 
vs.  Fairchild,  15  Pen.,  18  ;  Jones  vs.  Perry,  10  Yerger,  59  ;  4  Green- 
leaf,  140  ;  Commonwealth  vs.  Beaumarchaes,  3  Call.,  168.) 

In  the  early  case  of  Ogden  vs.  Blackledge,  (2Cranch,  276,)  this  point 
was  presented  by  counsel,  who  was  stopped  in  his  argument,  the  court 
observing  "  that  it  was  unnecessary  to  argue  that  point." 
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Coming  back,  then,  to  what  was  the  intention  of  the  legislature,  as 
appears  upon  the  face  of  the  law  itself,  we  find  ourselves  strengthened 
by  the  declaration  of  the  mover  of  the  declaratory  resolution,  who,  in 
introducing  it,  said:  *'I  will  say,  if  I  were  proceeding  as  a  public 
ftinctionary  to  decide  whether  these  gentlemen  were  entitled  to  claim 
such  pay  or  not,  I  should  hesitate  long  in  construing  that  resolution 
before  I  should  decide  against  them." — (6th  January,  1855  ;  Olobey 
205.) 

We  have  no  means  of  ascertaining  the  number  of  those  voting  for 
or  against  this  declaratory  resolution,  or  what  was  their  opinion  as  to 
its  effects. 

But  not  only  is  the  public  printer  within  the  words  of  the  statute, 
but  he  is  also  within  its  spirit. 

The  increase  of  compensation  did  not  refer  to  individuals,  but  to 
classes.  It  was  not  special,  but  general.  As  the  cause  of  the  new 
law  was  general,  so  was  the  remedy.  If  the  public  printer  be  excluded 
from  the  provisions  of  the  law,  his  case  will  form  the  solitary  excep- 
tion to  the  universality  of  the  rule,  as  applied  to  the  employes  in  the 
*' legislative  department."  The  cost  of  living  is  made  up  mainly 
of  rents  and  the  price  of  consumable  articles,  and  these  afifect  the 
value  of  labor.  Now,  rent  and  wa^es  make  up  the  expenditure  of  a 
public  printer,  and  no  reason  can  be  assigned  why  he  is  not  within 
the  same  equity  that  covers  other  officers  and  employes. 

The  objections  made  at  the  Treasury  Department  to  pay  this  claim 
do  not  rest  upon  the  denial  that  the  public  printer  is  an  officer  or 
employe,  but  that  it  was  not  the  intention  of  the  legislature  to  in- 
clude him. 

1.  Because  he  was  elected  in  December,  1853,  for  the  33d  Congress, 
whose  last  session  will  close  the  4th  March,  1855  ;  but  the  resolution 
fixes  the  compensation  of  the  officers,  &c.,  from  the  1st  July,  1853, 
and  continues  it  up  to  the  1st  July,  1856. 

2.  Because  the  public  printer  is  paid  for  the  labor  of  others  em- 
ployed by  him,  in  doing  the  public  printing. 

3.  Because  the  public  printing  amounts  to  a  large  sum  ;  and  if  the 
resolution  had  been  intended  to  cover  it,  it  would  have  been  specially 
provided  for. 

4.  That  he  is  called  public  printer  in  the  act  creating  the  employ- 
ment ;  that  he  is  known  by  such  title,  and  that  this  title  is  not  men- 
tioned in  the  resolution. 

5.  That  the  resolution  was  only  intended  to  embrace  officers,  &c., 
with  fixed  salaries. 

The  fii:st  objection  seems  to  be  based  upon  an  incorrect  statement 
of  the  terms  of  the  resolution.  It  does  not  fix  the  compensation  of 
the  officers,  &c.,  from  the  1st  July,  1853,  and  continue  it  up  to  1st 
July,  1855,  as  is  stated;  but  the  language  is  as  foUows:  ''Such  in- 
creased compensation  to  commence  from  the  1st  July,  1853  ;  and  that  • 
a  sum  sufficient  to  pay  the  same  to  the  30th  June,  1855,  is  hereby 
appropriated,"  &c.  The  duration  of  the  apprapriation  is  limited, 
but  not  the  compensation.  If  it  were  true,  however,  that  the  appro- 
priation limits  the  compensation,  this  would  not  prove  that  the  public 
printer  was  so  intended  to  be  excepted,  because  his  work  after  30th 
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June  would  be  paid  for  at  a  different  price  from  work  done  prior  to 
that  period.  The  argument  proves  too  much,  for  it  would  by  the 
same  reason  exclude  all  persons  whatsoever  from  the  benefit  of  the 
resolution. 

Second.  It  is  not  true  that  the  public  printer  is  paid  for  the  labor 
of  others  employed  by  him  ;  he  is  paid  for  his  own  labor  and  enter- 

!)rise.  Congress  does  not  direct  the  machinery  to  be  used,  nor  provide 
or  the  number  of  his  assistants,  nor  regulate  their  pay.  AH  the 
machinery  is  his,  and  all  the  hands  employed  are  his  hands.  When 
his  compensation  was  fixed,  the  prices  of  machinery  and  labor  were 
doubtless  brought  into  the  estimate;  but  wages  is  affected  by  the 
price  of  living,  and  fluctuates  accordingly  ;  and  if  this  increases 
largely,  the  printer  would  be  deprived  of  all  compensation  whatever, 
unless  Congress  should  enlarge  it  to  meet  the  altered  condition  of 
things. 

Third  and  fourth.  These  objections  would  be  entitled  to  considera- 
tion if  the  construction  of  the  law  was  ambiguous,  and  as  aids  to 
others  of  more  weighty  but  standing  alone  amount  to  nothing.  If 
the  public  printer  is  excluded  because  not  specifically  named,  so  are 
numerous  others  who  are  admitted  to  be  within  the  terms  of  the  law. 
There  are  but  two  classes  specifically  mentioned — **  clerks  and  mes- 
sengers ;  but  the  sergeant-at-arms,  door-keeper,  postmaster,  libra- 
rian, &c.,  are  all  admitted  to  be  proper  recipients  under  the  new 
law. 

Fifth.  That  some  employes  receive  salaries,  and  others  payment  in 
proportion  to  the  work  done,  raises  no  legal  distinction.  The  law 
does  not  use  the  word  **  salary,"  but  **  compensation  ]*'  and  thus 
covers  this  case  as  well  as  others.  If  the  same  words  had  been  used 
in  reference  to  the  judiciary,  would  the  sheriff,  whose  services  are  com- 
pensated by  fees,  be  excluded  ? 

The  amounts  now  claimed  of  the  government  were  due  at  specified 
periods,  and  the  refusal  to  pay  them  was  a  wrong  and  injury  to  peti- 
tioner, which  entitles  him  not  only  to  the  payment  of  these  sums,  but 
interest  for  the  detention. — (Opinions  of  Attorneys  General,  1  vol., 
268;  2  vol.,  463.) 

If  the  law  is  regarded  as  so  doubtful  as  to  admit  of  two  interpreta- 
tions, which  is  with  much  confidence  denied,  then  the  court  should 
adopt  that  interpretation  most  favorable  to  the  officer  or  employe  of  the 
government. — tJ.  S.  vs.  Morse,  3  Story,  87.) 

P.  PHILLIPS, 

Pro  Pet. 


IN  THE  COURT  OF  CLAIMS.— No.  19. 

On  the  petition  op  A.  0.  P.  Nichoi^on. 

Brief  of  the  United  States  Solicitor. 

The  nature  of  this  claim,  and  the  reasons  for  disallowing  it,  are 
concisely  and  clearly  set  forth  in  the  following  letter  from  the  Secre- 
tary of  the  Treasury : 
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Treasury  Department, 

September  20,  1854. 

Sir:  On  the  20th  of  July,  1854,  CJongress  passed,  and  the  Presi- 
dent approved,  a  joint  resolution  entitled  ^*  Joint  resolution  to  fix 
the  compensation  of  employes  in  the  legislative  departments  of  the 
government,  and  to  prohibit  the  allowance  of  the  usual  extra  com- 
pensation to  such  as  receive  the  benefits  thereof."  Resolved,  &c., 
that  the  officers,  clerks,  messengers,  and  other  employes  in  the  legis- 
lative department  of  the  government,  shall  be  paid  an  increased  com- 
pensation of  20  per  cent,  upon  the  compensation  now  received  by 
them  respectively,  and  the  messengers  of  the  House  of  Bepresentatives 
shall  not  receive  less  than  is  allowed  to  the  messengers  of  the  Senate 
of  the  same  class  ;  such  increased  compensation  to  commence  from  the 
1st  of  July,  1853,  and  the  money  appropriated  to  pay  the  same  to 
the  1st  of  July,  1865  ;  and  no  person  benefitted  by  the  increased  com- 
pensation under  the  act  of  the  22d  April,  1854,  to  receive  increased 
compensation  under  the  resolution,  and  the  extra  compensation 
usually  allowed  not  to  be  paid  to  any  one  entitled  under  the  reso- 
lution. 

The  printer  of  the  Senate  and  the  printer  of  the  House  of  Repre- 
sentatives claim  20  per  cent,  under  this  resolution  for  all  the  printing 
done,  and  to  be  done  by  them  from  the  1st  of  July,  1853,  to  Ist  of 
July,  1855,  as  officers  and  employes  of  the  legislative  department, 
within  the  words  and  meaning  of  the  resolution ;  the  printer  of  the 
Senate  by  the  accompanying  letter,  and  the  printer  of  the  House  of 
Representatives  by  verbal  application. 

The  act  of  Congress  approved  26th  of  August,  1852,  provides  for 
the  appointment  and  salary  of  a  superintendent  of  the  public  printing, 
viz :  the  printing  for  the  two  Houses  of  Congress  and  the  executive 
departments,  and  prescribes  his  duty. 

The  8th  section  provides  for  the  election  of  a  public  printer  for 
each  House  of  Congress  to  do  the  printing  for  the  Congress  for 
which  he  or  they  may  be  chosen,  and  such  printing  of  the  depart- 
ments and  bureaus  as  the  superintendent  may  put  in  the  hands  of 
their  printer. 

The  bill  provides  the  superintendent  shall  purchase  and  furnish 
the  paper  for  all  the  printing,  and  fixes  the  price  of  the  printing. 

The  public  printers  of  the  33d  Congress  were  elected  under  this 
law,  and  claim  the  20  per  cent,  in  addition  to  the  prices  of  printing 
fixed  by  the  act  under  the  aforesaid  resolution.  They  were  elected 
in  December^  1853,  for  the  33d  Congress,  whose  last  session  will 
close  the  4th  of  March,  1855  ;  but  the  resolution  fixes  the  compensa- 
tion of  the  officers,  &c.,  from  the  1st  of  July,  1853,  and  continues  it 
up  to  the  Ist  of  July,  1855.  If  the  public  printers  are  entitled  under 
the  resolution,  then  the  public  printer  for  the  last  Congress  will  be 
entitled  to  the  20  per  cent,  on  the  work  done  and  delivered  after  the 
1st  of  July,  1853 ;  and  the  present  printers,  for  all  the  work  done 
and  delivered  prior  to  the  1st  of  July,  1855,  and  willjiot  be  entitled 
to  it  for  what  shall  be  done  after  that  time,  as  the  public  printer  for 
the  last  Congress  will  not  be  entitled  to  the  printing  not  done  and 
delivered  prior  to  the  Ist  of  July,  1853, 
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The  public  printers,  in  the  compensation  received  under  the  act, 
are  paid  for  the  labor  of  others  employed  by  them  in  doing  the  public 
printing,  whilst  all  others  who  claim  under  the  resolution  are  paid 
for  the  personal  service  they  render  to  the  legislative  department. 

The  public  printing  under  the  act  will  amount  to  over  $100,000 
each  Congress,  and  if  it  was  intended  to  give  20  per  cent,  additional 
compensation  to  them,  most  of  which  arises  from  the  labor  of  their 
employes,  they  should  have  been  named  in  the  act. 

The  act,  if  applicable  to  the  public  printers,  would  give  them  over 
$20,000,  and  none  of  those  enumerated  in  the  act  over  five  hundr^ 
dollars.  They  are  called  public  printers  in  the  act  providing  for  their 
election  and  compensation,  and  are  known  by  the  name  of  public 
printers,  but  are  omitted  as  such  in  the  resolution. 

I  am  of  opinion  that  Congress  intended  by  the  resolution  to  giv« 
the  20  per  cent,  additional  for  the  personal  services  of  those  em- 
braced by  it  who  receive  fixed  salaries,  and  did  not  intend  to  give  to 
the  public  printers,  whose  compensation  arose  mostly  from  the  labor 
of  others,  and  fiuctuated  according  to  the  work  done;  and  that,  if 
Congress  had  intended  the  public  printers  should  have  the  additional 
compensation,  they  would  not  have  omitted  the  cognomen  of  public 
printers,  and  left  them  to  be  included  by  construction,  as  officers  or 
employes.  In  my  opinion,  omitting  to  name  them  as  public  printers 
in  the  resolution,  when  they  are  named  in  the  act  under  which  they 
are  elected  public  printers,  and  generally  known  as  public  printers — 
connected  with  the  fact,  the  additional  compensation  would  be  given 
them  on  the  labor  of  others,  and  that  the  compensation  of  all  others  en- 
titled to  the  benefit  of  the  resolution  is  for  their  own  services — is  con- 
clusive that  Congress  did  not  intend  to  give  the  public  printers  the 
20  per  cent.  ,  They  might  be  construed  to  be  officers  within  the  reso- 
lution, or  employees  within  the  resolution,  but  that  would  be  to 
embrace  them  by  other  names  when  they  are  not  embraced  by  their 
own  proper  name. 

I  have  decided  that  the  superintendent  of  public  printing,  and  his 
clerks,  are  not  embraced  in  the  resolution,  and  now  decide  the  public 
printers  are  not  embraced  in  the  resolution. 

I  have  not  gone  into  the  question  whether  they  do  or  do  not  receive 
inadequate  compensation,  nor  into  anything  but  the  language  of  the 
resolution,  and  the  character  of  the  services  for  which  the  20  per  cent, 
was  given,  and  for  which  I  think  it  was  not  intended  to  be  given.  If 
Congress  intended  the  public  printers  should  have  this  additional 
compensation,  they  will  be  in  session  in  a  little  more  than  two 
months,  and  can  remedy  the  wrong  this  decision  will  do,  by  including 
them  by  name. 

I  am,  very  respectfully, 

JAMES  GUTHRIE, 

Secretary  of  the  Treasury. 
•  Elibha  Whittlbset,  Esq., 

First  Comptroller  of  the  Treasury. 

The  proposition  in  the  brief  of  the  claimant,  which  seems  intended 
as  an  answer  to  the  ground  taken  by  the  Secretary,  that  the  resolu- 
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tion  applied  only  to  those  rendering  personal  service  in  the  legislative 
department,  is,  that  he  is  elected,  and  that  his  duties  and  compensation 
are  prescribed  by  law.  The  circumstance  that  the  public  printer  is 
elected  is  certainly  unimportant.  That  is  at  present  the  mode  in 
which  he  is  designated,  but  formerly  it  was  otherwise;  and  it  may  be 
that,  whilst  this  resolution  is  in  force,  the  printing  may  again  be 
given  to  the  lowest  bidder,  and,  if  so  designated^  he  would  certainly 
be  an  officer  or  employe  of  the  legislative  department  in  the  same 
sense  that  he  is  now.  The  mode  in  which  a  person  is  selected  to  do 
particular  work  does  not  enter  at  all  into  the  question  of  whether  the 
person  is  an  officer  or  not;  that  question  depends  entirely  upon  the 
nature  of  the  business,  and  the  relation  he  bears  to  the  government  in 
connexion  with  it.  The  act  is  entitled  **An  act  to  provide  for  exe- 
cuting the  public  printing,  and  establishing  the  prices  thereof,  and  for 
other  purposes/' — (See  Acts,  1851-'52,  p.  30.)  An  officer  to  supervise 
the  execution  of  the  public  printing  is  provided  for,  and  his  duties 

Srescribed,  in  the  2d  and  3d  sections  of  the  act.  The  4th  section 
irects  this  officer  to  procure  the  necessary  paper  from  the  "public 
contractor"  and  deliver  it  as  required  to  "the  public  printer." 

*  *  The  public  conirdctor*  *  is  the  lowest  bidder.  *  ^  The  public  printer' ' 
was  likewise  the  lowest  bidder  prior  to  the  passage  of  the  act  under 
consideration,  but  is  now  elected,  as  provided  for  in  the  8th  section. 
He  is  still,  however,  paid  by  the  job,  as  formerly,  and  the  only  differ- 
ence is  that  the  rates  of  payment  are  fixed  by  law.  But  it  is  not  only 
impossible  to  assign  any  essential  difference  between  his  present  and 
former  relations  to  the  legislative  department,  but  it  is  impossible  to 
distinguish  between  his  relations  and  those  of  "the  public  contractor" 
for  paper,  and  assign  any  reason  which  would  entitle  him  to  a  per 
oentage  on  the  amount  of  his  jobs  which  will  not  apply  to  the  public 
contractor. 

They  are  both  required  to  furnish  work  according  to  a  certain  stand- 
ard, to  be  passed  on  by  the  superintendent  of  the  public  printing, 
and  when  either  the  paper  or  printing  is  not  conformable  to  these 
standards,  in  the  judgment  of  the  superintendent,  it  is  to  be  rejected, 
and,  in  case  of  failure  of  either  as  to  time,  provision  is  made  for  re- 
course to  others.  All  there  is  of  duty  or  confidence  in  relation  to  this 
printing,  which  constitutes  the  essential  element  of  a  public  trust, 
office,  or  employment,  it  will  be  observed,  is  devolved  on  the  superin- 
tendent. He  it  is  who  is  charged  alike  with  supervising  the  quality 
of  the  paper  and  printing;  he  delivers  and  receives,  and  is  put  under 
bonds  for  the  faithful  discharge  of  his  duties. 

Neither  the  printer  nor  the  contractor  can  be  removed  or  dismissed 
whilst  he  fulfills  the^contract.  The  stipulated  pay  could  not  be  dimin- 
ished, nor  could  they  be  made  to  furnish  additional  or  other  paper  or 
j^rinted  matter  without  additional  pay.  But  an  officer  may  be  law- 
fully required  to  do  the  additional  duties  imposed  by  subsequent  laws 
without  entitling  himself  to  additional  compensation,  however  on- 
erous the  duty  and  inadequate  the  existing  rate  of  compensation. — 
(2  Story,  202.) 

If  it  had  been  intended  to  embrace  the  printer  within  the  provisions 
of  the  act^  it  would  hav^e  been  done  in  express  words.    It  cannot  be 
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supposed  that  an  act  would  be  intended  to  donate  to  one  officer,  whom 
it  does  not  name,  more  than  to  all  those  particularly  mentioned. 
When  we  remember,  also,  the  recent  discussions  which  had  then  been 
had  upon  the  subject  of  the  public  printing,  and  the  importance  at- 
tached to  the  subject,  the  rule  stated  in  Woodburns  vs.  Paine, 
1  Breese,  294,  that  a  statute  which  enumerates  things  or  persons  of 
inferior  dignity  shall  not  be  construed  to  extend  to  those  of  superior 
dignity  is  applicable. 

ft  is  the  intention  of  the  legislature  which  must  govern.  If  the 
language  of  the  act  is  explicit,  no  recourse  can  or  need  be  had  to  other 
proceedings  or  acts  to  explain  it.  But,  if  not,  recourse  may  be  had  to 
other  acts  and  proceedings,  and  to  public  events,  to  gather  the  inten- 
tion of  the  legislature. — (See  Aldridge  vs.  Williams,  3  How.,  p.  24.) 

Therefore,  the  proceedings  of  27th  February,  1854,  quoted  in  claim- 
ant's brief,  and  those  of  6th  January,  1855,  also  referred  to^  are  proper 
to  be  considered. — (See,  also,  act  of  3d  March,  1855,  p.  651,  where 
provision  is  made  for  certain  officers  not  included  in  the  resolution. 

The  printer  is  not  within  the  equity  of  the  resolution.  The  rates 
had  been  fixed  by  the  next  preceding  Congress,  whilst  the  salaries  of 
the  officers  and  employes,  whose  compensation  was  intended  to  be 
increased,  were  regulated  by  law  of  many  years  standing. 

M.  BLAIR. 


IN  THE  COURT  OP  CLAIMS. 

A.  0.  P.  Nicholson  vs.  The  United  States. 
ScARBURQH,  J.,  delivered  the  opinion  of  the  Court. 

This  case,  as  stated  in  the  petition,  is  as  follows  :  On  the  first  day 
of  March,  A.  D.  1854,  the  petitioner  was  duly  elected  public  printer 
of  the  House  of  Bepresentatives  of  the  United  States,  and  he  then 
took  upon  himself  the  duties  of  public  printer  of  said  House,  and  hath 
from  thence  hitherto  performed,  and  still  is  performing,  the  duties 
required  by  law  to  be  performed  by  such  public  printer.  At  the  time 
of  his  election,  the  compensation  of  such  public  printer  was  fixed  and 
defined  by  the  act  of  Congress,  entitled,  '*  An  act  to  provide  for  exe- 
cuting the  public  printing,  and  establishing  the  prices  thereof,  and 
for  other  purposes,"  approved  August  26,  A.  D.  1852;  and  under 
and  by  virtue  of  that  act,  the  petitioner  became  entitled  to  receive 
from  the  United  States  divers  large  sums  of  money  for  services  actually 
rendered  and  performed  by  him,  his  agents,  and  servants,  by  virtue 
of  his  office  of  public  printer  to  the  House  of  Representatives. 

A  joint  resolution,  approved  on  the  20th  day  of  July,  A.  D.  1854, 
is  as  follows : 

*'  Joint  resolution  to  fix  the  compensation  of  the  employes  in  the  legis- 
lative department  of  the  government  y  and  to  prohibit  the  allowance  of 
the  usual  eodra  compensation  to  such  as  receive  the  benefits  hereof. 

"  That  the  officers,  clerks,  messengers,  and  other  employes  in  the 
legislative  department  of  the  government,  shall  be  paid  an  increased 
compensation  of  twenty  per  cent,  upon  the  compensation  now  received 
by  them  respectively ;  and  the  messengers  of  the  House  of  Bepre- 
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Bentatives  shall  not  receive  less  than  is  allowed  to  messengers  of  the 
Senate  of  the  same  class  ;  such  increased  compensation  to  commence 
from  the  first  day  of  July,  eighteen  hundred  and  fifty-three;  and  that 
a  sum  sufficient  to  pay  the  same  to  the  thirtieth  of  June,  eighteen 
hundred  and  fifty-five,  is  hereby  appropriated  out  of  any  money  in  the 
treasury  not  otherwise  appropriated.  *  *  *  *."  10  Stat,  at  L., 
p.  594,  [No.  18.] 

Prior  to  the  first  day  of  September,  A.  D.  1854,  the  petitioner  be- 
came entitled,  under  the  resolution  just  mentioned,  to  tlie  sum  of 
fifteen  thousand  dollars,  and  on  or  about  that  day  demanded  payment 
thereof  at  the  Treasury  Department ;  but  on  or  about  the  25th  day 
of  September,  A.  D.  1854,  the  Secretary  of  the  Treasury  refused  to 
pay  the  same.  Payment  was  refused,  not  on  the  ground  that  the 
petitioner  had  not  performed  the  services  for  which  he  charged,  but 
because,  as  the  Secretary  alleged,  the  petitioner  was  not  included  and 
provided  for  by  the  joint  resolution. 

Since  that  time  the  petitioner  has  continued  to  discharge  the  duties 
of  his  office  of  public  printer,  and  has  to  do  still  further  printing, 
which  was  duly  ordered  by  Congress,  and  there  is  now  due  him  for 
increased  compensation  a  large  sum,  which  he  cannot  now  fully  ptate; 
and  there  will  hereafter  be  due  a  further  large  sum  for  increased  r  .m- 
pensation,  which  the  petitioner  cannot  now  estimate. 

The  affidavit  annexed  to  the  petition  is  dated  the  23d  dav  of  June, 
A.  D.  1855. 

The  third  section  of  the  act  of  Congress  approved  August  26,  A.  D. 
1852,  provides,  that  it  shall  be  the  duty  of  the  superintendent  of  the 
public  printing  **  to  receive  from  the  Secretary  of  the  Senate  and 
Clerk  of  the  House  of  Representatives  all  matter  ordered  by  Congress 
to  be  printed,  and  from  the  several  chiefs  of  departments  and  heads 
of  bureaus  all  matter  ordered  by  them,  respectively,  to  be  printed  at 
the  public  expense,  and  to  keep  a  faithful  account  of  the  same,  in  the 
order  in  which  the  same  shall  be  received,  in  a  book  or  books  to  be  by 
him  kept  for  that  purpose.  He  shall  deliver  said  matter  to  the  public 
printer  or  printers  in  the  order  in  which  it  shall  be  received,  unless 
otherwise  ordered  by  the  Joint  Committee  on  Printing.'*  The  eighth 
section  of  the  same  act  provides,  *'  that  there  shall  be  elected  a  public 
printer  lor  each  House  of  Congress,  to  do  the  public  printing  for  the 
Congress  for  which  he  or  they  may.be  chosen,  and  such  printing  for 
the  executive  departments  and  bureaus  of  the  government  ot  the 
United  States  as  may  be  delivered  to  him  or  them  to  be  printed  by  the 
superintendent  of  ihe  public  printing.''  It  then  prescribes  the  rates 
of  compensation  to  be  paid  for  public  printing. — (10  Stat,  at  L.,  p.  31, 
32,  ch.  91.) 

The  first  question  which  naturally  presents  itself  for  our  considera- 
tion is,  was  the  petitioner  an  officer  ''  in  the  legislative  department  of 
the  government"  in  the  sense  of  the  joint  resolution  of  July  20,  A. 
D.  1854?  In  the  opinion  heretofore  delivered  in  this  case,  this  ques- 
tion received  an  affirmative  answer.  But  the  point  for  actual  decision 
then  was,  whether  the  taking  of  testimony  should  be  directed  ;  and 
we  cannot  refuse  an  order  for  that  purpose  in  any  case  unless  **  it 
Mis.  Doc.  216 2 
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appear  to  the  Court  that  the  facts  set  forth  in  the  petition  do  not  fur- 
nish any  ground  for  relief. ' '  Nor  was  our  attention  then  drawn  to 
that  part  of  the  act  of  1852  which  requires  a  public  printer  to  do 
*^  such  printing  for  the  executive  departments  and  bureaus  of  the 
government  of  the  United  States  as  may  be  delivered  to  him  *  * 
to  le  printed,  by  the  superintendent  of  the  public  printing  ;"  but  we 
looked  only  to  the  provision  *^that  there  shall  be  elected  a  public 
printer  for  each  House  of  Congress,  to  do  the  public  printing  for  the 
Congress  to  which  he  or  they  may  be  chosen."  We  consequently 
did  not  advert  to  the  fact  that  the  duties  of  the  petitioner  were  not 
confined  to  the  legislative  department  of  the  government. 

Under  the  Constitution  of  the  United  States,  the  President  **  shall 
nominate,  and  by  and  with  the  advice  and  consent  of  the  Senate,  shall 
appoint  ambassadors,  other  public  ministers  and  consuls,  judges  of 
the  Supreme  Court,  and  all  other  officers  of  the  United  States,  whose 
appointments  are  not  herein  otherwise  provided  for,  and  which  shall 
be  established  by  law  :  but  the  Congress  may  by  law  vest  the  appoint- 
ment of  such  inferior  officers  as  they  think  proper  in  the  President 
alone,  in  the  courts  of  law,  or  in  the  heads  of  departments." — (Con. 
U.  S.,  art.  II,  §  II,  cl.  2.)  Hence,  it  is  obvious,  that  the  only  power  of 
appointment  which  can  be  possessed  by  either  House  of  Congress  is 
such  as  is  provided  for  in  the  Constitution  itself:  no  such  power  can 
be  conferred  on  either  House  by  law.  The  Constitution  provides  that 
the  **  House  of  Bepresentatives  shall  choose  their  speaker  and  other 
officers."— (Ibid.,  art.  I,  §  II,  cl.  5.)  It  also  provides  that  '^the  Vice 
President  of  the  United  States  shall  be  President  of  the  Senate,"  and 
that  **  the  Senate  shall  choose  their  other  officers,  and  also  a  president 
pro  tempore^  in  the  absence  of  the  Vice  President,  or  when  he  shall 
exercise  the  office  of  President  of  the  United  States." — (Ibid.,  art.  I, 
^  III,  cl.  4,  5.)  No  further  provision  upon  this  subject  is  made  by  the 
Constitution  in  favor  of  either  House.  This  power,  therefore,  is  con- 
fined in  the  two  Houses,  respectively,  to  the  appointment  of  their  own 
officers. 

Is  a  public  printer,  elected  under  the  act  of  1852,  an  officer  of  the 
House  by  which  he  is  elected?  It  seems  to  us  that  an  officer  of  either 
House,  in  the  sense  of  the  Constitution,  must  necessarily  be  one  whose 
duties  are  confined  to  the  business  of  that  House.  This  is  plainly  ex- 
pressed in  the  very  terms  employed  to  describe  him.  It  moreover 
results,  of  necessity,  from  the  powers  and  constitution  of  the  two  Houses 
of  Congress.  The  only  powers  possessed  by  either  are  those  delegated 
to  it  by  the  Constitution,  and  tnose  which  are  given  to  it  by  law  as 
necessary  and  proper  to  enable  it  to  carry  into  execution  its  constitu- 
tional powers.  Its  officers  are  but  the  instruments  to  enable  it  the 
more  effectually  to  exercise  those  powers.  It  can  have  officers  for  no 
other  purpose.  Those  officers  are  but  its  agents,  and  cannot  have 
^owers  more  extensive  than  those  of  their  principal.  They  are  but  a 
^eans  to  an  end,  and  must  be  subordinate  to  that  end. 

Tested  by  these  principles,  a  public  printer,  elected  under  the  act  of 
1852,  is  not  an  officer  of  the  House  by  which  he  is  elected.  His  duties 
are  not  confined  to  the  business  of  such  H<Juse.  They  extend  to  the 
business  of  the  executive  department  of  the  government.     He  is  elected 
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to  do  not  only  the  public  printing  for  the  House  by  which  he  is  elected, 
but  also  such  printing  as  the  ^^  several  chiefs  of  departments  and  heads 
of  bureaus"  may  respectively  order  to  be  printed  at  the  public  expense. 
Both  classes  of  duties,  if  we  may  so  speak,  pertain  to  him  in  his  char- 
acter of  public  printer.  He  does  not  perform  the  one  in  one  character, 
and  the  other  in  another  character,  but  both  in  the  same  character. 
If  one  beoflBcial,  so  is  the  other;  and,  on  the  other  hand,  if  one  be  not 
official,  the  other  is  not  official. 

There  can  be  no  doubt  that  Congress  has  power  to  create  an  office, 
the  duties  of  which  shall  be  connected  with  the  business  of  either  or 
both  Houses  of  Congress,  and  also  with  the  business  of  the  executive 
department  of  the  government;  but  it  cannot  authorize  either  House 
to  fill  it.  If  no  special  mode  of  appointment,  consistent  with  the 
Constitution,  be  prescribed  bv  law,  then  it  can  only  be  filled  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate.  The 
office  of  superintendent  of  public  printing  is  of  that  character.  His 
duties  relate  as  well  to  the  business  of  both  Houses  of  Congress  as  to 
that  of  the  executive  department  of  the  government ;  and  the  statute 
which  created  his  office  does  not  direct  how  or  by  whom  it  shall  be 
filled.  He  is,  therefore,  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate. 

If  these  views  be  correct,  then  it  seems  to  us  to  be  a  necessary  con- 
sequence, either  that  a  public  printer  under  the  act  of  1852  is  not  an 
officer,  or  that  the  mode  of  his  appointment  is  unconstitutional.  But 
if  an  act  of  Congress  be  susceptible  of  two  constructions,  one  con- 
sistent and  the  other  inconsistent  with  the  Constitution,  that  which  is 
consistent  with  the  Constitution  must  be  adopted.  That  Congress  may 
provide  by  law  that  the  public  printing  necessary  for  the  two  Houses 
of  Congress,  and  for  the  executive  department  of  the  government  shall 
be  done  by  contract  at  certain  fixed  rates,  and  that  each  House  shall 
elect  and  thereby  contract  with  a  person  to  do  it,  there  can  be  no 
doubt.  The  act  of  1852  is,  to  our  minds,  susceptible  of  this  construc- 
tion. Hence,  it  seems  to  us,  that  a  public  printer  under  that  act  must 
be  regarded  not  as  an  officer,  but  as  a  mere  contractor. 

An  analysis  of  the  act  of  1852,  and  a  comparison  of  its  several  pro- 
visions with  those  of  the  acts  and  joint  resolutions,  which  were  passed 
at  various  times  prior  thereto,  would  show,  we  think,  still  more  clearly, 
the  correctness  of  the  conclusion  at  which  we  have  arrived.  We, 
however,  do  not  deem  such  an  analysis  and  comparison  necessary. 

But  the  petitioner  suggests,  that  in  February,  A.  D.  1854,  upon 
the  death  of  General  Armstrong,  who  was  a  public  printer  for  the 
House  of  Bepresentatives,  that  House  decided  that  he  was  an  officer 
thereof,  and  thereupon  filled  the  vacancy  occasioned  by  his  death. 
That  the  House  of  Bepresentatives  did,  on  that  occasion,  consider  that, 
upon  the  death  of  General  Armstrong,  his  place  of  public  printer 
became  vacant,  and  that  they  did,  thereupon,  elect  the  petitioner  to 
supply  it,  is  true ;  but  upon  what  ground  they  so  held  and  acted  we 
have  no  direct  means  of  determining.  The  petitioner  argues  that  it 
was  upon  the  ground  that  he  was  an  officer  of  the  House  of  Bepre- 
sentatives, and  refers  us  to  the  debate  which  took  place  at  that  time. 
We  cannot,  however,  look  to  the  debate  for  this  purpose. — (Aldridge 
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V8.  Williams,  3  How.  R.,  24.)  If  we  could,  it  would  aid  us  but  little. 
Only  three  members  spoke  upon  this  point.  One  of  them  expressed 
the  opinion  that  General  Armstrong  was  an  officer  of  the  House  of 
Representatives.  Another  was  of  a  different  opinion.  The  third  does 
not  expressly  declare  his  views,  but  it  is  fairly  to  be  inferred  from  his 
remarks  that  he  concurred  with  the  latter.  What  were  the  views  of 
the  other  members  we  have  no  means  of  ascertaining. 

If  it  were  true  that  the  action  of  the  House  of  Representatives  could 
not  be  justified  upon  any  other  ground  than  that  General  Armstrong 
was  an  officer  of  that  House,  then  it  would  necessarily  be  referred  to 
that  ground,  and  entitled  to  very  respectful  consideration.  But  it 
was  equally  proper,  whether  he  was  an  officer  of  the  House  or  a  mere 
contractor.  This  contract  was  of  a  personal  nature,  and  his  death  de- 
termined it  just  as  absolutely  as  if  it  had  been  an  office. — (1.  Parsons 
on  Con.,  2d  ed.,  111.) 

Our  opinion  is  that  the  petitioner  was  not  an  officer  *^  in  the  legis- 
lative department  of  the  government"  in  the  sense  of  the  joint  reso- 
lution of  July  20,  A.  D.  1854. 

2.  It  is  not  pretended  that  the  petitioner  was  either  a  clerk  or  mes- 
senger. We  have  now,  therefore,  only  to  consider  whether  the  peti- 
tioner was  an  employe  *Mn  the  legislative  department  of  the  govern- 
ment" in  the  sense  of  the  joint  resolution.  It  has  been  argued*  with 
much  force  by  the  Solicitor  that  the  term  **  employe"  being  general, 
and  following  the  particular  words  *' clerks"  and  *^  messengers,"  it 
is  to  be  confined  to  employes,  ejusdem  generis,  and  was  meant  to  em- 
brace only  such  employes  as  received  compensation  for  direct  personal 
services.  He  refers  to  the  rule,  that  where,  in  a  statute,  general 
words  follow  particular  ones,  they  are  construed  as  applicable  only  to 
subjects  ejusfiem  generis, — (Sandinam  vs.  Breach,  7  B.  and  Cr.,  96.) 
The  rule  is  founded  in  sound  principle.  It  proceeds  upon  the  hypothe- 
sis, that,  as  the  legislature  first  enumerates  certain  particular  cases, 
they  had  in  their  minds  only  those  cases  and  others  of  a  like  kind. 
Hence  the  propriety  of  not  extending  a  general  term,  which  may  fol- 
low the  particular  terms  used  by  them,  beyond  cases  of  a  like  kind 
with  those  particularly  mentioned.  The  case  before  us,  if  the  peti- 
tioner can  be  considered  an  employe  in  any  sense,  is  an  apt  illustration 
of  the  justice  of  this  rule  of  construction.  This  will  appear  from  a 
consideration  of  the  nature  of  the  work  done  by  a  public  printer,  the 
means  by  which  he  does  it,  the  mode  in  which  he  is  compensated,  and 
the  large  amount  of  money  required  for  that  purpose.  These  abun- 
dantly show  that  the  case  of  a  public  printer  is  vastly  more  important 
than  any  specially  named  in  the  joint  resolution  ;  and  hence  would 
have  occupied  a  much  more  prominent  place  in  the  minds  of  the  legis- 
lature, if  it  had  been  intended  to  provide  for  it.  The  amount  now 
claimed  by  the  petitioner  for  printing  done  for  the  Senate  and  House 
of  Representatives  from  July  1^  A  D.  1853,  till  May  15,  A.  D.  1856, 
is  $27,663  99,  the  same  being  20  per  centum  upon  $138,319  97,  the 
amount  of  compensation  which  he  has  actually  received  therefor.  It 
is  not  to  be  supposed  that  a  case  like  this  would  have  been  left  to  be 
embraced  by  the  general  terms  ^*  other  employes,"  used  in  a  resolu- 
ijion  in  which  it  was  deemed  necessary  to  name  particularly  *^  clerks'* 
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and  "messengers."  A  construction  which  would  give  such  an  eflFect 
to  those  terms,  would  not,  we  think,  be  in  accordance  with  the  inten- 
tion of  the  legislature.  They  cannot,  in  the  connexion  in  which 
they  stand  in  the  joint  resolution,  be  justly  construed  to  embrace  a 
public  printer  of.either  House  of  Congress.  If  it  had  been  intended  to 
embrace  him,  other  language  would  have  been  employed.  He,  too, 
would  have  been  especially  named. 

But,  moreover,  the  phrase  '*  other  employes  in  the  legislative  de- 
partment of  the  government,'*  though  general,  is  yet  not  broad  enough 
to  embrace  the  case  of  the  petitioner.  He  was,  as  we  have  seen,  a 
public  printer,  elected  by  the  House  of  Representatives,  and  as  such 
required  to  do,  not  only  the  public  printing  for  that  House,  but  also 
such  printing  as  the  ^'several  chiefs  of  departments  and  heads  of  bu- 
reaus" might  respectively  order  to  be  printed  at  the  public  expense. 
If,  therefore,  it  be  conceded  that  he  was  an  employe,  still  to  say  that 
he  was  an  employe  in  the  legislative  department  of  the  government 
does  not  adequately  describe  him.  He  is,  therefore,  not  within  the 
words  of  the  resolution.  Nor  does  it  seem  to  us  that  becomes  within 
its  spirit  and  intent.  The  resolution  was  passed  because  the  ofScers 
and  employes  in  the  legislative  department  of  the  government,  under 
the  laws  previously  in  force,  did  not,  in  the  opinion  of  Congress,  re- 
ceive adequate  compensation  ;  and  the  legislature  cannot  justly  be  con- 
sidered as  having  in  contemplation  any  others  than  those  who  are 
plainly  described  by  the  terms  employed. 

It  is  a  circumstance  worthy  of  notice,  that  our  construction  of  the 
joint  resolution  has  been  sustained  by  both  Houses  of  Congress.  On 
the  6th  day  of  January,  A.  D.  1855,  the  House  of  Representatives 
passed  a  resolution  declaring  that  the  joint  resolution  was  not  intended 
to  embrace  the  public  printer.  And  by  the  act  approved  March  3,  A. 
D.  1855,  oh.  175,  it  is  provided  that  the  superintendent  of  the  public 
printing  ^'  and  the  clerks  and  messenger  in  his  ofSce,  and  the  librarian 
and  assistants  and  messenger  in  the  library  of  Congress,  shall  be  en- 
titled to,  and  shall  receive  the  benefits  of,  the  joint  resolution,  approved 
July  twentieth,  eighteen  hundred  and  fifty-four,  fixing  the  compen- 
sation of  the  legislative  employes  of  the  government,  in  the  same  man- 
ner and  to  the  same  extent  as  officers  of  the  same  grade  in  the  legis- 
lative department." — (10  Stat,  at  L.,  p.  651.)  This  act  does  not  de- 
clare that  the  joint  resolution  shall  be  so  construed  as  to  embrace  the 
officers  and  employes  named  in  the  act,  but  by  force  of  its  own  terms 
extends  the  benefits  of  the  resolution  to  them.  Congress  were,  there- 
fore, of  the  opinion,  that  the  joint  resolution  did  not  embrace  those 
officers  and  employes.  This  opinion  corresponds  with  our  construction ; 
for,  if  the  superintendent  of  the  public  printing  was  not  an  officer  in 
the  legislative  department  of  the  government  in  the  sense  of  the  joint 
resolution,  there  is  no  principle,  we  think,  on  which  the  public  printer 
could  be  either  an  officer  or  employe  in  that  department  in  the  sense 
of  that  resolution.  This  is  plain  from  the  nature  of  their  duties  re- 
spectively. 

Our  opinion  is,  that  the  petitioner  is  not  entitled  to  relief 
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IN  THE  COURT  OF  CLAIMS. 

Gilchrist,  C.  J.  The  only  question  in  this  case  is  a  question  ot 
law  ;  and  for  the  following  reasons  I  adhere  to  the  opinion  formerly 
delivered,  that  the  claimant  has  a  legal  cause  of  action: 

The  joint  resolution  of  August  3,  1846,  (9  Statute  at  Large,  113,) 
provided  that  the  printing  of  Congress  should  be  let  to  the  lowest 
bidder,  and  should  be  done  by  contract.  By  the  act  of  August  26, 
1852,  (1st  session  32d  Congress,  page  30,)  this  resolution  was  repealed. 

The  2d  section  of  this  act  provided  that  there  should  be  a  superin- 
tendent of  the  public  printing.  The  8th  section  enacted  that  ^'  there 
shall  be  elected  a  public  printer  for  each  House  of  Congress,  to  do  the 
printing  for  the  Congress  for  which  he  or  they  may  be  chosen,''  &c., 
and  it  stated  also  the  rates  of  compensation  for  such  printing  as  might 
be  ordered  by  Congress. 

By  the  2d  section  of  the  act  of  April  22,  1854,  (1st  session  33d 
Congress,  page  276)  it  was  enacted  that  20  per  cent,  be  added  to  the 
pay  of  each  of  the  messengers,  packers,  laborers,  and  watchmen  of  the 
different  executive  departments  of  the  government,  and  to  certain 
other  persons  specified  therein. 

On  the  20th  July,  1854,  (Ist  session  33d  Congress,  page  594,)  it  was 
provided  by  a  joint  resolution  that  **  the  officers,  clerks,  messengers, 
and  other  employes  in  the  legislative  department  of  the  government, 
shall  be  paid  an  increased  compensation  of  20  per  cent,  upon  the  com- 
pensation now  received  by  them  respectively."  This  increased  com- 
pensation was  to  commence  from  the  1st  day  of  July,  1853,  and  a 
sum  sufficient  to  pay  it  to  the  30th  of  June,  1855,  was  to  be  appro- 
priated. It  was  provided,  also,  that  no  person  whose  compensation 
was  increased  by  the  act  of  April  22,  1854,  should  be  benefitted  by 
the  resolution. 

On  the  1st  day  of  March,  1854,  the  claimant  was  elected  public 
printer  of  the  House  of  Representatives,  and  his  allegation  is,  that  he 
is  an  officer  and  employe  in  the  legislative  department  of  the  govern- 
ment, and  included  and  provided  for  by  the  resolution. 

The  question,  therefore,  is,  whether  he  be  such  an  officer  or  employe 
as  the  resolution  contemplates.  As  it  is  very  evident  that  he  is  neither 
a  *^  clerk  "  nor  a  "  messenger,  "  he  must  be  either  an  ^'officer*'  or  an 
^*  employe,  "  in  order  to  be  entitled  to  the  compensation  he  seeks. 

The  word  **  employ^  "  has  been  adopted  from  the  French,  and  con- 
siderably used  by  us.  It  is  a  noun,  the  meanings  of  which  are  de- 
fined to  be,  **  1.  person  employed  ;  person  in  another's  employ.  2. 
(pub.  admn.)  clerk."  It  is  very  difficult  to  imagine  who  are  properly 
included  in  the  class  of  employes,  if  the  public  printer  be  excluded. 
He  is  a  person  employed  in  the  legislative  department  for  a  certain 
purpose,  as  much  so  as  any  other  person  can  be  said  to  be  employed 
in  any  department.  The  term  is  generic,  and  is  so  used  in  the  act, 
for  the  words  are  **  officers,  clerks,  messengers,  and  other  employes," 
thus  applying  the  word  *'  employe"  to  each  of  the  classes  specifically 
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mentioned.  There  is  no  room  for  any  etymological  refinements.  The 
natural  and  plain  meaning  of  the  word  is  such  as  to  include  the 
claimant. 

But  the  claimant  is  also  an  '*  oflScer  "  in  the  legislative  department. 
We  need  go  no  further  than  the  language  of  Chief  Justice  Marshall 
to  be  satisfied  of  this.  In  the  United  States  vs.  Maurice,  (2  Brock., 
103,)  he  say*,  *^an  office  is  defined  to  be  a  public  charge  or  employ- 
ment, and  he  who  performs  the  duty  of  an  office  is  an  officer.  If  em- 
ployed on  the  part  of  the  United  States,  he  is  an  officer  of  the  United 
States  *  *  If  a  duty  be  a  continuing  one,  which  is  defined  by  rules 
prescribed  by  the  government,  and  not  by  contract,  which  an  indi- 
vidual is  appointed  by  government  to  perform,  who  enters  on  the  duties 
appertaining  to  his  station  without  any  contract  defining  them,  if 
those  duties  continue  though  the  person  be  changed,  it  seems  very 
difficult  to  distinguish  such  a  charge  or  employment  from  an  office,  or 
the  person  who  performs  the  duties  from  an  officer." 

There  is  a  rule  to  be  applied  in  the  construction  of  statutes  which 
is  familiar  to  the  lawyer  as  established  by  authority,  and  which  is 
recommended  alike  to  him  and  all  other  persons  by  its  practical  good 
sense  and  necessity,  and  this  is,  that  the  meaning  of  a  statute  is  to 
be  ascertained  from  the  language  used,  and  not  by  inquiring  of  the 
individual  members  of  the  legislature  what  they  intended  by  enacting 
the  law.  In  the  case  of  Aldridge  vs.  Williams,  (3  Howard,  24,)  the 
court  say:  *^In  expounding  this  law  the  judgment  of  the  court 
cannot,  in  any  degree,  be  influenced  by  the  construction  placed  upon 
it  by  individual  members  of  Congress  in  the  debate  which  took  place 
on  its  passage,  nor  by  the  motives  or  reasons  assigned  by  them  for 
supporting  or  opposing  amendments  that  were  oflFered.  The  law,  as 
it  passed,  is  the  will  of  the  majority  of  both  Houses,  and  the  only 
mode  in  which  that  will  is  spoken  is  in  the  act  itself,  and  we  must 
gather  their  intention  from  the  language  there  used,  comparing  it, 
when  any  ambiguity  exists,  with  the  laws  upon  the  same  subject,  and 
looking,  if  necessary,  to  the  public  history  of  the  times  in  which  it  was 

!)a8sed."  If  Congress  pass  a  law,  the  natural  import  of  which  is  dif- 
erent  from  the  effect  intended  to  be  given  to  it  by  those  who  voted  for  it, 
the  only  safe  rule,  nevertheless,  is  to  takethe  act  asit  stands,  as  conveying 
the  intention  of  Congress.  If  the  law  be  defective,  it  can  be  remedied 
only  by  subsequent  legislation.  This  general  principle  is  too  well 
and  too  widely  established  to  need  a  reference  to  authorities  to  sustain 
it  at  this  late  day.  In  this  case  the  word  ^'  officer  "  and  the  word 
**  employe"  are  terms  of  the  most  general  and  comprehensive  char- 
acter. There  is  nothing  in  the  resolution  to  modify  them  or  to  limit 
their  application  to  officers  or  employes  of  any  particular  description. 
If  the  claimant  can  fairly  be  considered  as  an  **  officer  "  or  an  **  em- 
ploye "  it  is  sufficient.  There  may  be  various  classes  of  persons  com- 
ing within  these  applications,  but  the  resolution  does  not  define  any 
particular  class  to  which  the  claimant  is  to  belong  in  order  to  be  enti- 
tled to  the  increased  compensation.  There  is  nothing  inconsistent 
with  oth«r  acts  of  Congress  in  holding  that  the  public  printer  is  em- 
braced by  this  resolution.     It  may  or  may  not  be  inexpedient  that  he 
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should  be  included,  and  different  opinions  may  liave  been  entertained 
in  Congress  as  to  the  propriety  of  including  him  ;  but  with  such  con- 
siderations we  have  nothing  to  do,  our  duty  being  to  expound  the  law 
and  not  to  make  it.  Where  the  language  of  an  act  is  explicit,  and 
where  a  person,  like  the  public  printer,  is  appointed  to  perform  certain 
duties  in  the  legislative  department,  it  is  extremely  diflScult,  unless 
we  go  beyond  the  resolution  to  ascertain  its  meanings  to  state  the 
particular  reasons  why  he  is  not  an  officer  or  employe.  When  it  is 
said  that  the  increased  compensation  was  intended  only  for  those  who 
received  fixed  salaries  for  purely  personal  services,  we  are  constrained 
to  answer,  that  if  such  were  the  intention  of  Congress,  they  have 
used  no  words  to  indicate  it ;  and  that  we  look  in  vain  for  any  au- 
thority to  make  such  a  discrimination  between  different  classes  of 
officers  depending  upon  the  manner  in  which  their  services  are  ren- 
dered to  the  United  States.  I  do  not  see  how  the  result  contended  for 
by  the  Solicitor  can  be  reached  without  assuming,  in  the  first  place, 
that  Congress  intended  to  make  a  discrimination  between  the  different 
officers,  and  then  straining  the  principle  ot  construction  to  its  furthest 
limit,  by  assuming,  in  addition,  that  the  discrimination  they  intended 
was  of  this  particular  character. 

The  provision  in  the  3d  section  of  the  act  of  1852,  to  which  refer- 
ence is  made  in  the  opinion  of  the  majority  of  the  court,  does  not  seem 
to  me  to  affect  the  position  of  the  claimant  as  an  officer  in  the  legis- 
lative department.  A  public  printer  is  elected,  whose  chief  and  most 
important  duty  is  to  the  body  by  which  he  was  elected,  and  for  the 
promotion  of  whose  business  he  was  appointed.  For  reasons,  whose 
force  will  readily  be  appreciated,  it  was  convenient  that  all  the  print- 
ing which  was  to  be  done  at  the  public  expense  should  be  performed 
by  one  person.  It  is  clear  that  the  two  Houses  of  Congress  are  by  the 
Constitution  to  appoint  their  own  officers.  The  only  objection  to 
considering  the  public  printer  as  an  officer  of  the  legislative  depart- 
ment is,  that  by  law  he  is  required  to  do  certain  printing  for  the 
executive  departments.  But  this  only  superadds  to  his  other  dutiet' 
the  duty  of  printing  for  the  executive  departments,  without,  as  it 
sewns  to  me,  in  any  degree  affecting  his  former  position.  He  is  none 
the  less  a  legislative  offic(»r  because  he  is  bound  to  perform  the  same 
duties  tor  the  executive  departments  which  he  renders  for  the  legisla- 
tive. If  the  duties  which  he  is  bound  to  perform  to  the  different  de- 
partments were  different  in  their  character,  there  might  be  some  show 
of  reason  in  making  a  discrimination  as  to  the  character  in  which  they 
were  performed  ;  but  as  long  as  his  duties  are  all  of  the  same  descrip- 
tion^ I  cannot  perceive  any  reason  for  calling  him  a  legislative  officer 
as  to  one  part  of  his  duties  and  an  executive  officer  as  to  the  other  part. 

I  do  not  understand  that  when  a  law  has  been  enacted,  subsequent 
declarations  of  the  makers  of  the  law  are  legitimate  evidence  to  aid  in 
the  construction  of  such  law.  A  law  declaratory  of  the  meaning  of  a 
statute  cannot  affect  rights  acquired  under  such  statute.  It  can 
operate  only  as  a  new  law  from  the  time  of  its  passage.  Still  less  can 
the  declarations  of  one  House  be  received  as  competent  evidence. 
These  positions  I  take  to  be  well  recognized  and  familiar  to  every 
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iwyer.  I  sappose  the  only  question  to  be,  what  is  the  meaning  of 
iie  law  as  it  stands  upon  appljring  to  it  the  received  rules  of  con- 
duction. It  is  a  reasonable  presumption  that  Congress  meant  to 
spress  the  ideas,  which  that  language  is  calculated  to  convey.  If 
dey  have  not  succeeded  in  accomplishing  this,  the  remedy,  wherever 
be  it  may  exist,  certainly  does  not  belong  [to  a  tribunal  whose  duty 
t  is  to  declare  the  law  and  not  to  make  it.      ' 

IBi.  Doc. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


AraiL  1,  1858. — ^Referred  to  the  Committee  on  claims. 


The  CouBT  OF  Claims  submitted  the  following 
REPORT. 

3b  the  Jumoraile  (he  Senate  and  House  of  RepresenJtativea  of  (he  United 
States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  ot 

JOSHUA  J.  QUPPEY,  county  judge  of  Columbia  county,  Wis- 
consin, as  trustee  for  the  settlers  and  occupants  of  '*  Portage  City," 
vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Fl   8  1     ^^  ^^  ^^^^  Court,  at  Washington^  this  first  day  of  April, 
'••'-'     A.  D.  1868. 

SAM'L  H.  HUNTINGTON, 

Ohi^  Clerk  Court  of  Claims. 


CX)URT  OF  CLAIMS. 
Feiitian. 


Joshua  J.  Guppbt,  county  judge  of  Columbia  county,  Wisconsin,  as^ 
trustee  for  the  settlers  and  occupants  of  ^^  Portage  City,"  againsk 
Thb  Unixed  Stats. 

Your  petitioner,  Joshua  J.  Guppey,  respectfully  represents,  that 
he  is  a  citizen  of  the  county  of  Columbia,  in  the  State  of  WisconsiUi 
and  that  on  the  Ist  day  of  January,  1861,  he  was,  and  eyer  since  that 
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time  has  continued  to  be,  and  now  is,  county  judge  of  the  said  county 
of  Columbia,  duly  elected  and  qualified  according  to  the  laws  of  said 
State  of  Wisconsin,  and  that  as  such  county  judge,  and  as  trustee  for 
the  settlers  and  occupants  residing  on  the  west  half  of  the  southwest 
quarter,  the  northeast  quarter  of  the  southwest  quarter^  and  lots  two 
and  three  of  section  number  five,  in  township  number  twelve  north, 
of  range  number  nine  east,  in  the  county  of  Columbia,  aforesaid,  and 
in  the  Menasha  land  district,  Wisconsin.  Your  petitioner  claims 
title  for  the  said  settlers  and  occupants  of  the  said  tracts  of  land,  now 
known  as  "  Portage  City,"  under  the  act  of  Congress  of  May  23,  1844, 
entitled  '*  An  act  for  the  relief  of  citizens  of  towns  upon  the  lands  of 
the  United  States  under  certain  circumstances,  (332  United  States 
Statutes  at  Large,  vol.  6,  page  657,)  and  that  the  State  of  Wisconsin 
claims  title  to  the  same  lands  under  the  act  of  Congress  entitled  ^'  An 
act  to  grant  a  quantity  of  land  to  aid  in  the  improvement  of  the  Fox 
and  Wisconsin  rivers,  and  to  connect  the  same  by  a  canal  in  the  Ter- 
ritory of  Wisconsin,"  approved  August  8,  1846. 

The  land  in  dispute  was  a  part  of  the  lands  comprised  within  the 
limits  of  the  ^'  Menomonee  Cession,"  and  belonged  to  and  was  occu- 
pied by  the  Menomonee  tribe  of  Indians,  until  the  treaty  of  Lake  Pow- 
aw-hay-kon-oay,  between  the  United  States  and  the  said  tribe  of  In- 
dians, made  on  the  18th  day  of  October,  1848. — (See  vol.  9  United 
States  Statutes  at  Large,  page  962.) 

By  the  second  article  of  the  said  treaty,  the  said  Menomonee  tribe 
of  Indians  agreed  to  sell  and  relinquish  ^'  all  their  lands  in  the  State 
of  Wisconsin,  wherever  situated." 

By  the  eighth  article  of  the  treaty,  the  said  Indians  were  permitted, 
if  they  desired  so  to  do,  to  remain  on  the  lands  thus  ceded  for  the 
period  of  two  years  from  the  date  of  the  treaty  (October  18, 1848,)  and 
until  the  President  should  notify  them  that  the  same  were  wanted. 

And  by  the  tenth  article  of  the  treaty,  it  was  to  be  binding  on  the 
contracting  parties  as  soon  as  it  was  ratified  by  the  United  States. 

The  treaty  was  accordingly  ratified  by  the  President  and  Senate  on 
the  23d  day  of  January^  1849,  and  from  that  day  became  binding  upon 
the  parties  to  it. 

The  Indians  were  never  notified  by  the  President  that  these  lands 
were  wanted  by  the  United  States ;  but  prior  to  the  1st  day  of  June, 
1852,  they  were,  by  mutual  consent,  removed  to  and  concentrated  upon 
.a  small  portion  of  the  lands  ceded  by  the  said  treaty,  lying  near  the 
falls  of  Wolf  river,  in  the  said  State  of  Wisconsin,  and  from  that  time 
^ceased  to  occupy  the  portion  in  dispute. — (See  President's  message  and 
tacoompanying  documents,  1862  and  1853,  part  1,  page  325.) 

A  portion  of  the  land  so  ceded  by  said  Indians,  of  which  the  tracts 
in  dispute  formed  a  part,  were  surveyed  under  United  States  authority 
'in  the  year  1851,  and  that  portion  in  dispute  was  settled  and  occupied 
as  a  ^' town  site,"  as  early  as  the  fall  of  1849. — (See  statement  of 
surveys  from  General  Land  Office,  in  appendix  marked  exhibit  A, 
hereto  annexed  and  made  a  part  of  this  petition. ) 

An  application  was  then  made  by  your  petitioner  as  judffe  of  the 
county  court  in  and  ior  the  county  of  Columbia,  and  State  of  Wisoon- 
sin,  to  enter  the  aforesaid  tracts  of  land  for  a  '^  town  site,"  as  trustee 
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for  the  settlers  then  residing  thereon,  nncTer  and  in  pursuance  of  the 
provisions  of  the  act  of  Congress  of  May  23,  1844,  at  the  land  office 
at  Green  Bay,  Wisconsin,  during  the  winter  of  1851-'52,  which  was 
rejected  by  the  local  land  officers,  and  an  appeal  taken  hy  your  peti- 
tioner to  the  General  Land  Office,  when  the  opinion  of^^the  register 
and  receiver  was  affirmed  by  the  then  commissioner,  Mr.  J.  Butter- 
field,  for  the  reason,  as  he  said,  that  the  application  of  your  petitioner 
was  premature,  as  the  land  applied  for  formed  a  part  of  the  Menomo- 
nee  cession,  which  would  not  become  public  land  under  the  treaty 
until  after  the  1st  of  June,  1862. 

The  Commissioner,  nevertheless,  adds,  in  the  same  letter,  by  way  of 
instruction,  as  follows :  '*  On  the  point,  however,  involved  in  this  case, 
you  are  hereby  instructed  that  after  the  1st  day  of  June  next  (June  1, 
1852,)  upon  application  being  made  by  the  proper  authority,  as  now, 
with  similar  testimony  accompanying  the  same,  and  with  the  follow- 
ing additional  evidence,  you  would  be  authorized  by  the  law  of  May 
23,  1844,  to  permit  the  entry  of  every  legal  subdivision  included  in 
the  town,  to  the  extent  of  three  hundred  and  twenty  acres." — (See 
letter  of  Commissioner  Butterfield  to  the  register  and  receiver  of  land 
office  at  Green  Bay,  of  April  9,  1852,  as  per  exhibit  marked  B  hereto 
annexed  and  made  a  part  of  this  petition.) 

On  the  1st  day  of  June^  1852,  the  day  the  Indian  title  to  these  lands 
became  extinct  by  the  terms  of  the  treaty,  in  consequence  of  their  remo- 
val, your  petitioner,  as  trustee  aforesaid,  made  a  second  application 
at  the  same  United  States  land  office  to  enter  said  lands,  for  the  use 
and  purpose  aforesaid^  in  pursuance  of  the  aforesaid  letter  of  Com- 
missioner Butterfield,  of  the  9th  of  April,  1852,  and  accompanied  his 
said  application  with  such  additional  testimony  as  was  required  by 
the  letter  from  said  Commissioner,  when  the  entry  was  allowed  by 
the  register  and  receiver  at  the  Green  Bay  land  office,  of  the  lands 
heretofore  described,  together  with  other  lands  (lots  5  and  6,  on 
section  8,  in  the  same  township  and  range,)  which  were  also  settled 
upon  and  occupied  as  a  part  of  said  town  site,  as  per  duplicate  re- 
ceiver's receipt  No.  15,781,  dated  June  1,  1852. — (See  a  true  copy 
of  said  receiver's  receipt,  hereto  annexed,  marked  exhibit  C,  which 
is  hereby  referred  to  and  made  a  part  of  this  petition.  See  also  a 
plat  of  the  town  site  of  Portage  City,  introduced  in  evidence  by  your 

Setitioner  on  his  application  to  enter  the  same,  June  1,  1852,  now  on 
le  in  the  office  of  the  Secretary  of  the  Interior,  or  the  General  Land 
Office,  to  which  your  petitioner  begs  leave  to  refer  and  introduce  as  a 
part  of  his  petition.) 

And  your  petitioner  further  shows,  that  after  the  said  entry  had 
been  thus  made^  agreeably  to  the  instructions  of  the  Commissioner  of 
the  General  Land  Office,  your  j^etitioner  proceeded,  as  trustee,  to  re- 
survey  and  plat  the  said  town  site  called  '^  Portage  City,"  and  held  a 
special  term  of  the  said  county  court  of  Columbia  county,  for  the  pur- 
pose of  ac^usting  the  conflicting  claims  thereto ;  and  after  such  ad- 
justment, proceraed  to  execute  deeds  of  conveyance  to  the  settlers, 
according  to  their  respective  rights,  as  trustee  as  aforesaid,  at  an  ex- 
pense to  said  inhabitants  of  not  much  less  than  the  sum  of  one  thou- 
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sand  dollars.  See  the  petition  of  your  petitioner  to  the  honorable 
Commissioner  of  the  General  Land  Office,  dated  December  22,  1862. 

There  are  about  nine  hundred  lots  included  in  said  town  site,  many 
of  them  now  of  considerable  ralue,  and  were  occupied  bj  more  than 
twelre  hundred  inhabitants  at  the  time  of  making  the  aforesaid  entry 
on  the  1st  of  June,  1852. 

Many  expensire  buildings  had  been  erected  previous  to  said  entry, 
and  subsequent  thereto ;  and  after  the  making  and  executing  the  trust 
deeds  by  your  petitioner,  purchases  were  made  of  many  of  the  lots  so 
deeded,  at  large  prices.  The  purchasers  have  in  good  faith  proceeded 
to  erect  expensire  buildings  thereon,  both  for  the  purposes  oi  business 
and  residence,  with  the  fullest  confidence  and  assurance  of  having  a 
perfect  title  to  their  property,  inasmuch  as  the  tracts  upon  which  their 
lots  were  situated  were  entere<1  before  any  other  appropriation  had 
been  made  of  them,  under  special  instructions  from  the  General  Land 
Office,  and,  as  they  believe,  in  conformity  with  law. 

The  claim  on  the  part  of  the  State  of  Wisconsin  is  as  follows  : 

On  the  8th  of  August,  1846,  there  was  granted  to  the  State  of  Wis- 
consin, by  act  of  Congress  of  that  date,  on  the  admission  of  such  State 
into  the  Union,  for  the  purpose  of  improving  the  navigation  of  the 
Fox  and  Wisconsin  rivers  in  the  Territory  of  Wisconsin,  and  of  con- 
structing a  canal  to  unite  said  rivers  at  or  near  the  portage,  a  quantity 
of  land,  equal  to  one-half  of  three  sections  in  width,  on  each  side  of 
said  Fox  river  and  the  lakes  through  which  it  passes,  from  its  mouth 
to  the  point  where  the  Portage  canal  shall  enter  the  same,  and  on 
each  side  of  said  canal,  from  one  stream  to  the  other,  reserving  the 
alternate  sections  to  the  United  States,  to  be  selected  under  the  direc- 
tion of  the  governor  of  said  State,  and  such  selection  to  be  approved 
by  the  President  of  the  United  States. 

The  second  section  of  the  same  act  provides,  ^^  that  as  soon  as  the 
Territory  of  Wisconsin  shall  be  admitted  as  a  State  into  the  Union, 
all  lands  granted  by  said  act  shall  be  and  become  the  property  of  said 
'State,  for  the  purpose  contemplated  by  said  act,  and  no  other ;"  pro- 
vided, '^  that  the  legislature  of  said  State  shall  agree  to  accept  said 
grant  upon  the  terms  specified  in  the  act." — (See  United  States  Stat, 
at  Large,  vol.  9^age  83,  sections  1  and  2.) 

The  State  of  Wisconsin  was  admitted  into  the  Union  on  the  29th  of 
May^  1848,  and  formally  accepted  the  above-mentioned  grant  of  land 
for  the  improvement  of  the  Fox  and  Wisconsin  rivers,  by  act  of  the 
legislature  of  June  29,  1848. — (See  Revised  Statutes  of  Wisconsin, 
page  766.) 

At  the  time  of  the  passage  of  the  act  of  Congress  of  August  8, 1846, 
by  which  the  grant  ot  lands  aforesaid  was  made  to  the  State,  a  greater 
part  of  that  portion  of  land  lying  west  and  north  of  Fox  river  was 
occupied  and  claimed  by  the  Menomonee  tribe  of  Indians,  and  their 
title  and  occupancy  was  not  finally  extinguished  until  the  1st  of  June, 
1862,  as  aforesaid,  by  their  removal  from  the  lands. 

On  the  8th  day  of  July,  1862,  the  tracts  of  land  in  controversy, 
together  with  a  long  list  of  other  lands,  were  selected  by  Hon.  Leon- 
ard J.  Farwell,  then  governor  of  Wisconsin,  under  the  supposed  pro- 
visions of  said  ^rant  made  by  the  act  of  Congress  of  August  8,  1846, 
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as  aforesaid,  subject  to  the  approval  of  the  President ;  the  selection  of 
the  said  land  in  controversy  having  been  made  by  the  said  governor 
afitr  the  aforesaid  entry  of  the  town  site  of  Portage  City  by  your  peti- 
tioner, as  aforesaid. 

On  the  28th  of  August,  1852,  the  President  of  the  United  States 
approved  of  the  aforesaid  selection  of  land  now  in  controversy  as  made 
by  the  said  governor,  in  ignorance  of  its  being  in  conflict  with  the 
entry  of  these  tracts  in  section  5,  township  12  north,  of  range  9  east, 
for  the  inhabitants  of  Portage  City,  as  the  returns  of  sales  from  the 
land  office  at  Green  Bay,  for  the  month  of  June,  1852,  were  not  re- 
ceived at  the  General  Land  Office  at  Washington  City  until  September 
4,  of  that  year,  several  days  subsequent  to  said  approval ;  which  said 
approval  of  the  President  was  made  by  him  **  subject  to  any  right 
which  may  exist  at  the  date  of  the  approval." — (See  letter  of  Commis- 
sioner to  Secretary  of  the  Interior,  dated  August  28,  1852.J 

And  your  petitioner  further  shows,  that  subsequent  to  this  approval 
by  the  Presiaent,  and  about  the  15th  day  of  November,  1852,  the  re- 
gister of  said  land  office  at  Green  Bay,  Wisconsin,  in  pursuance,  as 
it  was  claimed  by  him,  of  a  circular  from  the  Commissioner  of  the  Gen- 
eral I^nd  Office,  issued  in  September,  1852,  interfered  with  your  peti- 
tioner's said  entry,  by  offering  and  selling  at  public  sale  on  that  day 
that  part  of  town  site  situated  upon  said  section  No.  8  to  one  John 
Fitzgerald,  and  that  as  soon  as  your  petitioner  was  apprized  of  said 
interference  with  his  said  entry  so  made  as  aforesaid,  he,  by  his  said 
petition  to  the  Commissioner  of  the  General  Land  Office,  in  which  your 
petitioner  fully  and  truly  stated  and  set  forth  all  the  facts  relating  to  his 
said  entry,  and  the  cancelling  of,  or  interference  with  the  same,  so  far  as 
the  same  had  come  to  his  knowledge,  prayed  that  his  said  entry  might 
be  examined  into  and  approved,  and  a  patent  issued  to  him  for  the  same, 
as  will  be  seen  by  the  correspondence  between  the  Hon.  John  Wilson, 
then  Commissioner  of  the  General  Land  Office,  and  the  register  and  re- 
ceiver of  the  Menasha  land  office,  formerly  Green  Bay  land  office,  in 
July,  1853,  and  April,  1854.  The  said  Commissioner  Wilson  came 
to  the  conclusion  that  the  entry  made  by  your  petitioner  was  good 
and  valid  as  to  that  part  which  was  situated  on  said  section  8,  but 
erroneous,  for  as  much  as  was  situated  on  section  5,  which  had  been 
selected  by  the  governor  for  the  State  of  Wisconsin ;  and  he  thereupon 
directed  the  certificate  of  purchase  No.  15,781,  which  had  been  issued 
by  the  register  of  the  land  office  at  Green  Bay,  dated  June  1,  1852, 
to  your  petitioner,  in  trust  for  the  inhabitants  of  Portage  City,  to  be 
cancelled,  and  a  new  certificate  of  the  same  number  issued  in  lieu 
thereof  for  lots  5  and  6  in  section  8,  township  12  north,  of  range  9 
east,  upon  which  a  patent  was  issued  to  your  petitioner  on  the  28th 
of  April,  1854 — the  entry  for  the  remainder  of  the  tracts  as  embraced 
in  the  original  certificate  of  purchase  being  considered  as  rejected. 
See  original  certificate  of  purchase,  with  a  memorandum  upon  its 
face  that  a  new  certificate  had  been  issued  in  lieu  thereof  for  lots  5 
and  6,  section  8,  township  12  north,  of  range  9  east ;  a  copy  of  which  is 
hereunto  annexed,  marked  exhibit  D,  and  made  a  part  of  the  petition. 
In  a  letter  written  by  the  Commissioner  of  the  General  Land  Office 
to  the  register  and  receiver  at  Menashai  Wisconsin,  of  February  14^ 
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1853,  he  uses  this  emphatic  language  as  to  that  portion  of  the  entrj 
for  which  he  directs  a  new  corrected  certificate  to  be  issued,  to  wit: 
''This  office  is  clearly  of  opinion  that  the  lots  5  and  6,  of  section  8, 
in  township  12  north,  of  range  9  east,  were  legally  sold,  on  the  Ist  of 
June,  1852,  to  Joshua  J.  Guppey,  in  trust,  &c.,  under  the  act  ot 
23d  of  June,  1844."  Thus  admitting  that  the  act  of  May  23,  1844, 
was  fully  in  force  in  that  part  of  the  country,  and  would  have  applied 
to  the  tracts  rejected  also,  had  it  not  been  for  the  law  of  August  8, 
1846,  making  the  grant  to  Wisconsin ;  as  the  correspondence  referred 
to  shows  that  the  Commissioner  placed  his  rejection  of  the  tracts  en- 
tered by  your  petitioner,  in  section  6,  upon  the  ground  that  the  title 
of  the  State  of  Wisconsin,  vested  in  the  odd-numbered  sections,  from 
the  passage  of  the  act  of  August  8,  1846,  making  the  grant;  and  that 
any  settlement  after  that  time  could  not  divest  the  State  of  rights  thus 
acquired. — (See  letters  of  late'commissioner  to  the  register  and  receiver 
at  Menasha,  Wisconsin,  dated  July  30,  1853,  and  April  28,  1854, 
marked  as  exhibits  E  and  F,  points  annexed  to  and  made  a  part  of 
this  petition.) 

He  further  states,  in  his  letter  of  February  14,  1853,  that  at  the 
time  of  giving  instructions  to  allow  the  entry  of  the  town  site  of  Por- 
tage City,  under  the  act  of  May  23,  1844,  the  books  of  the  office  were 
not  so  prepared  as  to  indicate  the  facts  subsequently  disclosed,  that 
the  grant  to  the  State  of  Wisconsin,  by  the  act  of  August  8,  1846,  for 
the  improvement  of  the  Fox  and  Wisconsin  rivers  and  canal,  included 
section  5,  as  one  of  the  odd-numbered  sections  within  three  miles  of 
said  rivers,"  &c. 

In  giving  this  construction  to  the  act  of  1846,  the  Commissioner 
assumes  that  the  odd-numbered  sections  within  the  limits  specified  in 
the  act,  from  which  the  selections  were  to  be  made  by  the  governor, 
to  wit:  '^A  quantity  of  land,  equal  to  one-half  of  three  sections  in 
width,  on  each  side  of  Fox  river,  and  the  lakes  through  which  it 
passes  from  its  mouth  to  the  point  where  the  Portage  canal  shall  enter 
the  same,  and  on  each  of  said  canals,  from  one  stream  to  the  other," 
were  specifically  granted  to  the  State,  when  no  such  description  or 
designation  had  been  made  by  the  terms  of  the  grant,  and  when,  in 
point  of  both  fact  and  law,  the  governor  had  as  much  right  to  select 
from  the  even  as  from  the  odd-numbered  sections. 

Your  petitioner  respectfully  submits  that  the  State  had  no  particular 
right  to  the  odd-numbered  sections  until  they  were  made  certain  and 
distinguishable  from  other  lands,  by  the  extinguishment  of  the  Indian 
title,  the  survey,  the  selection  by  the  governor,  and  approval  by  the 
President.  This  grant  to  the  Stat.e  was  an  executory  grant,  and  a 
distinction  has  always  been  taken  by  the  courts  between  grants  that 
are  executed  and  such  as  are  executory  and  require  subsequent  acts  of 
performance  to  perfect  them.  An  executed  grant  is  where  no  subse- 
quent acts  are  required  to  be  performed  by  the  parties  to  it,  or  either 
of  them  to  render  the  grant  immediately  operative,  specific,  and  efiec- 
tual  for  the  puposes  intended  by  it.  Whereas  an  executory  grant  re- 
quires subsequent  acts  to  be  performed  to  give  it  life  and  effect,  and 
which  must  be  performed,  especially  where  by  its  terms  an  option  is 
given  to  the  grantee^  as  in  the  case  of  the  grant  to  the  State  of  Wia- 
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cousin,  according  to  snch  terms,  in  all  that  is  requisite  to  the  comple- 
tion of  such  ^rant,  before  the  absolute  title  can  vest  under  it. 

This  principle  of  law  was  maintained  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Rutherford  V8.  Greene's  heirs, 
reported  in  2d  Wheaton's  Reports,  196,  and  re-examined  and  fullj 
sustained  in  the  very  recent  case  of  John  Charles  Fremont  V8.  The 
United  States,  decided  at  the  December  term  of  said  court,  in  1854, 
and  reported  in  Howard's  Reports,  page  642. 

The  General  Land  Office  has  also  in  its  practice  favored  this  doctrine 
to  a  considerable  extent,  in  regard  to  tne  disposition  of  the  lands 
within  the  boundaries  of  the  district  of  country  from  which  the  State 
of  Wisconsin  was  authorized  to  make  her  selections,  by  permitting 
the  odd  as  well  as  the  even-numbered  sections  to  be  entered  by  indi- 
viduals, after  the  date  of  the  grant  in  1846,  and  the  admission  of  Wis- 
consin into  the  Union  as  a  State,  in  1848.  According  to  the  letter 
of  Commissioner  Hendricks,  dated  General  Land  Office,  May  30, 1856, 
be  says  that,  in  addition  to  this  entry,  as  made  by  your  petitioner  for 
the  inhabitants  of  Portage  City,  under  the  above  recited  instructions 
of  Commissioner  Butterfield,  ^Hhat,  since  the  passage  of  the  act  of 
Congress,  approved  August  8,  1846,  granting  land  for  the  improve- 
ment of  the  Fox  and  Wisconsin  rivers,  there  has  been  a  large  quantity 
of  land  sold  and  otherwise  disposed  of,  in  the  'odd-numbered  sections,' 
within  the  limits  of  said  grant,  and  subsequent  to  the  act  of  May  29, 
1848,  (admitting  Wisconsin  into  the  Union,)  as  shown  by  the  books 
and  records  in  his  office,"  and  then  goes  on  to  recite  a  number  of  the 
tracts  by  description,  which  have  been  thus  sold. — (See  exhibit  G, 
hereto  annexed  and  made  a  part  of  this  petition.) 

It  also  appears  by  the  records  of  the  General  Land  Office  that  odd- 
numbered  section  No.  33,  township  13  north,  of  range  9  east,  within 
said  limits,  had  been  permitted  to  be  selected,  and  added  to  the  ''  mili- 
tary reservation"  at  Fort  Winnebago  for  government  uses;  and  that, 
notwithstanding  its  subsequent  selection  by  the  governor  of  the  State 
under  the  grant,  it  had  been  stricken  from  the  list  of  selections  when 
it  was  presented  to  the  President  for  his  approval — and  the  right  of 
the  United  States  to  this  33d  odd  numbered  section  now  appears  to 
stand  unquestioned. 

Your  petitioner  further  shows,  that  he  has  never  made  application 
for,  or  withdrawn  any  portion  of  purchase  money  paid  by  saia  settlers 
and  occupants  for  said  lands,  and  that  the  same  is  now  in  the 
possession  of  the  United  States. 

And  your  petitioner  further  shows  that,  on  the  18th  day  of  June, 
1856,  he  made  application  to  the  Hon.  Thomas  A.  Hendricks,  then 
and  still  being  the  Commissioner  of  the  General  Land  Office,  to  open 
and  re-examine  this  case,  and  reverse  that  portion  of  the  said  decision 
of  his  predecessor,  the  Hon.  John  Wilson,  by  which  your  petitioner's 
said  entry  was  cancelled  as  to  that  portion  of  the  lands  within  said 
section  No.  6,  and  to  reinstate  and  confirm  said  entry  ;  and  that  upon 
such  application,  and  a  full  examination  of  the  case,  the  said  Com- 
missioner Hendricks,  on  the  30th  day  of  June,  1856,  decided  that 
your  petitioner's  said  entry  ought  to  be  reinstated,  and  a  patent  for 
said  lands  issued  to  him.     And  in  a  letter  of  that  date,  addressed  to 
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the  Hon.  B.  McClelland,  then  Secretary  of  the  Department  of  the 
Interior,  in  which  letter  he  reported  this  case  to  the  said  Secretary  for 
his  decision  thereon,  he  recommended  'Hhat  the  Executive  be  requested 
to  revoke  his  said  approral,  so  fkr  as  the  lots  or  subdivisions  in  section 
6,  township  12  nortb,  ran^e  9  east,  are  concerned,  in  order  that  proper 
steps  may  be  taken  to  reinstate  the  entry  of  the  town,  so  that  the 
certificate  may  stand  as  originally  issued  on  the  1st  day  of  June,  1852, 
and  a  patent  under  the  law  of  1844  be  given  for  the  lands  in  con- 
troversy."— (See  copy  of  said  letter,  exhibit  H,  hereto  annexed,  and 
made  part  of  this  petition.) 

Ana  your  petitioner  further  shows,  that  the  said  Secretary  of  the 
Interior,  on  tne  23d  day  of  July,  1866,  submitted  said  case  to  the 
Hon.  Caleb  Cnshing,  then  Attorney  General  of  the  United  States,  for 
his  opinion  upon  the  legal  questions  arising  on  the  same ;  and  that 
on  the  22d  day  of  December,  1856,  the  said  Attorney  General  pre- 
sented to  the  said  Secretary  his  conclusions  in  the  case,  adverse  to  the 
rights  and  claims  of  your  petitioner,  which  was  adopted  by  the  said 
Secretary,  and  your  petitioner's  said  application  denied. — (See  copy  of 
the  letter  of  the  Secretary  to  the  Attorney  General,  exhibit  marked 
I,  hereto  annexed,  and  made  part  of  this  petition. — (See  also  the 
opinion  of  the  Attorney  General,  marked  exhibit  E,  and  the  final 
letter  of  the  Secretary  of  the  Interior  to  the  Commissioner  of  the 
General  Land  Office,  adopting  the  opinion  of  the  Attorney  General, 
as  9k  finale  of  the  case,  marked  exhibit  L  ;  both  of  which  are  annexed 
eret),  aal  mvld  a    part  of  this  petition.) 

Your  petitioner  further  represents,  that  he  is  informed  and  believes 
that  the  Secretary  of  the  Interior,  in  adopting  the  opinion  of  the 
Attorney  General,  did  not  regard  it  as  advisory  merely,  but  as  abso- 
lutely conclusive,  under  some  instruction  or  opinion  of  the  then 
President  of  the  United  States  to  that  effect ;  and  that,  consequently, 
in  adopting  it,  he  did  so  in  reference  to  that  understanding  or  in- 
struction, without  any  further  examination  or  consideration  of  the 
subject,  or  with  a  view  to  any  other  decision  than  that  indicated  by 
the  opinion  of  the  Attorney  General. 

Tour  petitioner  further  represents,  that  his  attorney,  R.  M.  Young, 
submitted  an  argument  to  the  Attorney  General,  in  which  he  pre- 
sented three  distinct  questions  for  his  determination  as  to  the  merits 
of  the  controversy,  to  wit : 

1.  Where  a  grant  of  lands  like  the  present  is  made  to  a  State  for 
the  improvement  of  rivers  and  the  construction  of  a  canal,  before  the 
Indian  title  is  extinguished,  when  does  the  title  vest  in  the  State — 
from  the  date  of  the  grant  or  from  the  time  the  Indian  title  is 
extinguished  ? 

2.  where  a  similar  grant  is  made  to  a  State,  before  the  public  lands 
are  surveyed,  from  which  such  grant  is  to  be  taken,  will  the  title  vest 
in  the  State  until  the  surveys  are  made,  so  that  they  can  be  designated 
from  the  other  lands  ? 

3.  Whether  it  is  not  necessary,  also,  before  the  title  can  vest  in  the 
State,  that  the  lands  should  have  been  selected  by  the  governor,  and 
that  selection  approved  by  the  President  ? 

The  opinion  of  the  Attorney  General,  it  will  be  seen,  assumes  that 
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the  title  to  the  State  in  the  case  under  consideration,  rested  from  the 
date  of  the  grant  in  1846,  or  from  the  acceptance  of  the  grant  by  the 
State  in  1848,  so  as  to  secure  to  the  State  the  title  to  the  ^d  sections, 
which  were  not  selected  by  the  governor  until  1862. 

This  opinion,  your  petitioner  respectfully  contends,  is  contrary  to 
law,  as  settled  in  the  cases  heretofore  referred  to,  and  as  recently 
determined  by  the  Supreme  Court  of  the  United  States,  in  the  cases 
of  Gaines  et  cU.  vs.  Nicholson  et  al.j  9  Howard's  Reports,  356  to  366 ; 
and  Cooper  va.  Roberts,  18  Howard,  173  to  182. 

These  cases,  it  will  be  seen,  and  referred  to  in  the  argument  sub- 
mitted to  the  Attorney  G^eneral,  were  the  authorities  chiefly  relied 
upon  for  a  favorable  decision  upon  the  main  questions  submitted  as 
aforesaid,  but  are  nowhere  referred  to  in  his  opinion. 

And  your  petitioner  further  shows,  that  in  May,  1857,  he  applied 
to  the  Hon.  Jacob  Thompson,  the  present  Secretary  of  the  Depart- 
ment of  the  Interior,  to  open  and  review  said  case,  and  reinstate  your 
petitioner's  said  entry  of  said  lands,  and  accompanied  said  application 
with  the  plat  of  said  town,  and  the  application  and  proofs  originally 
made  by  your  petitioner  before  the  land  office  at  Green  Bay,  and  all 
the  papers,  correspondence  and  evidence  touching  your  petitioner's 
said  entry  and  claim,  and  all  proceedings  thereon,  (except  your  peti- 
tioner's duplicate  receiver's  receipt  for  said  lands,  issued  to  him  on 
the  said  1st  day  of  June,  1852,  which  he  still  holds  and  has  in  his 
possession ;)  and  that  Secretary  Thompson  refused  to  entertain  said 
application,  in  compliance,  as  he  said,  with  a  general  rule  of  the 
department,  that  the  decisions  of  his  predecessors  would  be  considered 
as  res  adjudicata^  and  whether  the  decision  was  fas  aut  ntfas^  would 
not  be  reopened  for  further  investigation. 

And  your  petitioner  represents  that  the  lands  claimed  by  him,  as 
aforesaid,  have  not  been  certified  by  the  Commissioner  of  the  General 
Land  Office,  under  the  seal  of  the  office,  according  to  the  provisions 
of  the  act  of  Congress,  entitled  '^  An  act  to  vest  in  the  several  States 
and  Territories  the  title  in^ee  of  the  lands  which  have  been  or  may 
be  certified  to  them,"  approved  August  3,  1854,  (see  10  Statutes  at 
Large,  p.  346,)  and  that  said  lands  are  still  under  the  control  of  the 
Executive,  the  legal  title  thereto  being  still  in  the  United  States. 

And  your  petitioner  says,  that  the  said  settlers  and  occupants  of  said 
lands,  and  your  petitioner  as  trustee  for  them,  are  the  sole  occupants, 
and  only  persons  interested  in  the  same. 

And  no  action  has  been  had  upon  said  claim  in  Congress,  nor  any 
of  the  departments,  except  that  above  stated. 

Your  petitioner  represents  that  the  plat  of  said  town,  and  the  appli- 
cation and  proofs  on^inally  made  by  your  petitioner  before  the  land 
office  at  Green  Bay,  and  the  papers,  correspondence,  and  evidence, 
touching  your  petitioner's  said  entry  and  claim,  upon  which  he  relies 
in  part  for  the  favorable  judgment  of  this  honorable  Court,  are  not 
allowed  by  the  said  office  or  department  to  be  withdrawn  therefrom 
by  your  petitioner,  nor  any  person  by  him  thereunto  authorized.  He 
therefore  prays  this  honorable  Court  to  make  a  special  order,  calling 
upon  the  said  General  Land  Office  or  Department  of  the  Interior  for 
said  plat,  application,  and  proofs,  papers,  correspondence  and  evidence, 
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to  be  delivered  to  the  clerk  of  this  Court,  to  be  used  upon  the  hearing 
and  determination  of  this  case. 

JOSHUA  J.  GUPPEY, 
Trustee  and  County  Judge. 

By  his  attorneys,  R.  M.  YOUNG  &  L.  S.  DIXOK 


EXHIBITS. 

The  following  are  the  exhibits  referred  to  in  the  foregoing  petition: 

Exhibit  A. 

The  surveys  of  that  section  of  country  along  Fox  river,  and  the 
lakes  through  which  it  passes,  between  Portage  City  and  the  mouth  of 
said  river  where  it  empties  into  Green  Bay,  from  which  the  State  of 
Wisconsin  was  authorized  to  make  the  selection  under  the  act  of 
August  8,  1846,  were  made  at  different  times,  from  1834  to  1862, 
inclusive,  and  were  approved  as  follows : 

Those  on  the  southeasterly  or  right  bank,  in  the  years  1834,  1835, 
and  1836. 

And  on  the  northwesterly  or  left  bank,  in  the  years  1846,  1861, 
and  1862. 

Except  in  townships  18, 19,  and  20,  of  ranges  16,  17,  and  18,  which 
seem  to  have  been  apprdved  in  1838,  particularly  as  follows : 

Township  12  N.,  range  8  E.,  east  of  Wisconsin  and  Fox  rivers,  August 

13,  1834,  and  March  30,  1835. 
Township  12  N.,  range  9  E.,  west  of  Wisconsin  and  Fox  rivers.  May 

20,  1846. 
Township  12  N.,  range  9  E.,  west  of  Fox  river  and  on  Menomonee 

cession,  November  8,  1851. 
Township  13  N.,  range  9  E.,  east  of  Fox  river,  August  'i3,  1834. 
Township  13  N.,  range  9  E.,  west  of  Fox  river,  November  8,  1851. 
Township  14  N.,  range  9  E.,  east  of  Fox  river,  August  13,  1834. 
Township  14  N.,  range  9  E.,  west  of  Fox  river,  November  8,  1851. 
Township  15  N.,  range  9  E.,  south  and  east  of  Fox  river  and  Buffalo 

lake,  August  13,  1834. 
Township  15  N.,  range  9  E.,  north  and  west  of  Fox  river  and  Buffalo 

lake,  March  31,  1852. 
Townships  14  and  15  N.,  range  10  E.,  south  of  Fox  river,  August  13, 

1834. 
Townships  14  and  16  N.,  range  10  E.,  north  of  Fox  river,  March  31, 

1852. 
Township  15  N.,  range  HE.,  south  ofsaid  river  and  Lake  Puckaway, 

August  13,  1834,  and  July  21,  1835. 
Township  15  N.,  range  HE.,  north  ofsaid  river  and  Lake  Puckaway, 

March  31,  1852. 
Township  16  N.,  range  11  E.,  south  and  east  of  said  river,  May  3, 

1836. 
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Township  16  N.,  range  11  E.,  north  and  west  of  said  river,  March 
31,  1852. 

south  and  east  of  said  river,  May  3, 


Township  16  N. 

1836. 
Township  16  N. 

31,  1852. 
Township  17  N. 

1836. 
Township  17  N. 

31,  1852. 
Township  17  N. 
Township  17  N. 
Township  17  N. 

1835. 
Township  17  N. 
Township  18  N. 
Township  18  N. 
Township  18  N. 

23,  1835. 
Township  18  N. 

24,  1851. 
Township  18  N. 

23,  1835. 
Township  18  N. 

24,  1851. 
Township  18  N. 


Township  18  N. 

28,  1839. 
Township  18  N. 

28,  1839. 
Township  19  N. 
Township  19  N. 

1836. 
Township  19  N. 
Township  19  N. 

28,  1839. 
Township  19  N. 

28,  1839. 
Township  19  N. 
Township  20  N. 

21,  1835. 
Township  20  N. 

20,  1839. 
Township  20  N. 

21,  1835. 
Township  20  N. 

20,  1839. 
Township  21  N. 

21,  1835. 


range  12  E. 

range  12  E. 

range  12  E. 

range  HE. 

range  13  E. 
range  13  E. 
range  17  E. 

range  18  E. 
range  13  E. 
range  13  E. 
range  14  E. 

range  14  E. 

range  15  E. 

range  16  E. 

range  16  E, 


range  16  E. 

range  17  E. 

range  13  E. 
range  15  E. 

range  15  E. 
range  16  E. 

range  17  E. 

range  18  E. 
range  17  E. 

range  17  E. 

range  18  E. 

range  18  E. 

range  17  E. 


north  and  west  of  said  river,  March 

south  and  east  of  Fox  river.  May  3, 

north  and  west  of  Fox  river,  March 

east  of  Fox  river,  May  3,  1836. 
west  of  Fox  river,  March  31,  1852. 
west  of  Lake  Winnehago,  October  23, 

east  of  Lake  Winnebago,  July  21, 1835. 
east  of  Fox  river.  May  3,  1836. 
north  of  Fox  river,  December  24, 1851. 
east  and  south  of  Fox  river,  October 

west  and  north  of  Fox  river,  December 

east  and  south  of  Fox  river,  October 

west  and  north  of  Fox  river,  December 

south  and  west  of  Lake  Butte  des  Morts 


V 
and  Fox  river,  and  Lake  Winnebago,  May  3, 1836,  and  September 

28,  1839. 

east  of  Lake  Winnebago,  September 


west  of  Lake  Winnebago^  September 

west  of  Fox  river,  December  24,  1851. 
south  and  east  of  Fox  river,  May  3, 

west  of  Fox  river,  December  24,  1851. 
west  of  Lake  Winnebago,  September 

west  of  Lake  Winnebago,  September 

east  of  Lake  Winnebago,  July  21, 1835. 
northeast  of  Lake  Winnebago,  July 

northwest  of  Lake  Winnebago,  April 

northeast  of  Lake  Winnebago,  July 

northwest  of  Lake  Winnebago,  April 

southeast  of  Lake  Winnebago,  July 
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Township  21  N.,  range  17  E.,  north  and  west  of  Lake  Winnebago, 

December  31,  1844. 
Township  21  N.,  range  18  E.,  southeast  of  Lake  Winnebago,  Jolr 

21,  1835. 
Township  21  N.,  range  18  E.,  north  and  west  of  Lake  Winnebi^o, 

December  31,  1844. 
Township  21  N.,  range  18  E.,  south  of  Fox  rirer,  July  21,  1835. 
Township  21  N.,  range  18  E.,  north  and  west  of  Fox  river,  July  29, 

Township  21  N.,  range  19  E.,  east  of  Fox  river,  July  21,  1835. 
Township  21  N.,  range  19  E.,  west  of  Fox  river,  April  22,  1847. 
Township  22  N.,  range  19  E.,  east  of  Fox  river,  July  21,  1835. 
Township  22  N.,  range  19  E.,  west  of  Fox  river,  December  31,  1844. 
Township  22  N.,  range  20  E.,  east  of  Fox  river,  July  21,  1835. 
Township  22  N.,  range  20  E.,  west  of  Fox  river,  December  31, 1844. 
Township  23  N.,  range  20  E.,  east  of  Fox  river,  July  21,  1835. 
Township  23  N.,  range  20  E.,  west  of  Fox  river,  December  31, 1844. 
Township  24  N.,  range  21  E.,  south  and  east  of  Fox  river,  July  21, 

1835. 
Township  24  N.,  range  21  E.,  west  of  Fox  river,  December  25,  1844. 


Exhibit  B. 

Gbnebal  Land  Offiob,  April  9,  1852. 

Gentlemen  :  The  receiver's  letter  of  20th  February,  containing  the 
application  of  the  judge  of  the  county  court  of  Columbia  county,  Wis- 
consin, for  the  entry  of  certain  lands  therein  described,  by  virtue  of 
the  act  of  23d  May,  1844,  and  certain  testimony  in  support  of  such 
application,  has  been  received. 

it  would  seem  that  the  application  was  refused,  on  the  ground  that 
a  plat  of  the  town,  duly  recorded,  was  not  produced  at  your  office,  as 
required  in  letter  to  the  register  on  the  general  subject  of  entries, 
under  the  act  dated  2d  February  last. 

The  receiver  states  that  it  would  be  impossible  for  the  judge  to  pro- 
duce a  plat  thereof^  duly  recorded,  for  the  reason  that  the  statute  of 
said  State  of  Wisconsin  prescribes  that  no  one,  except  the  owner  of 
the  soil^  has  a  right  to  establish  village  plats,  and  have  the  same  re- 
corded ;  and  the  same  averment  is  made  in  a  letter  from  John  Delaney, 
esq.,  dated  23d  February  last ;  and  yet  it  would  appear  from  the  tes- 
timony that  a  village  plat  of  the  town  in  question  (Portage  City)  was 
recorded  about  two  years  since  in  the  office  of  the  register  of  deeds  of 
Columbia  county. 

The  whole  action  on  this  subject,  however,  is  premature,  so  far  as 
an  allowance  of  the  claim  is  concerned,  because  the  land  forms  a  part 
of  the  Menomonee  cession,  and  the  land  included  in  that  cession  will 
not  become  public  land,  under  the  treaty  with  the  Menomonees,  until 
after  the  first  June  next ;  and,  before  that  time,  no  question  in  rela- 
tion to  the  sale  of  any  portion  of  said  land  should  be  entertained  by 
you. 
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On  the  point,  howerer,  inrolved  in  this  case,  you  are  hereby  in- 
Btrncted  that,  aner  the  let  June  next,  upon  application  being  made 
by  the  proper  authority,  as  now,  with  similar  testimony  accompa- 
nying the  same,  and  with  the  following  additional  evidence,  you 
would  be  authorized  by  the  law  of  May  23,  1844,  to  permit  the  entry 
of  every  legal  subdivision  induded  in  the  town,  to  the  extent  of  320 
acres. 

The  additional  evidence  is  the  following :  A  certified  copy  of  the 
plat  referred  to,  with  additions  thereto,  indicating  the  present  exten- 
sion of  the  town^  and  the  marking  of  lines,  to  show  the  subdivisions 
of  the  public  lands  embraced  by  the  whole  town. 

The  lines  indicating  the  adcutions  to  the  town,  and  those  showing 
the  boundaries  of  the  subdivisions  of  the  public  land,  will  be  made  by 
the  county  surveyor,  and  be  accompanied  by  his  affidavit  as  to  the 
correctness  thereof. 

BespectfuUy^  your  obedient  servant, 

J.  BUTTERFIELD, 

Cammisaioner. 

To  Bbgistbr  and  Bbceiveb, 

Oreen  Bay^  Wisconsin. 

P.  8. — The  papers  enclosed  by  the  receiver  are  herewith  returned. 
You  will  advise  the  judge  of  the  action  had  without  delay. 


EaMbUQ. 

Bbqbivbr's  Office  at  Oebbn  Bat, 

Jvne  1,  1862. 

Beceived  from  Joshua  J.  Guppey,  county  judge  of  Columbia  county, 
Wisconsin,  the  sum  of  two  hundred  and  eighty-eight  dollars  and 
ninety-one  cents,  being  in  full  for  the  purchase  in  trust  for  the  several 
use  and  benefit  of  the  occupants  thereof,  according  to  their  respective 
interests,  (by  virtue  of  an  act  of  Congress,  approved  May  23,  A.  D, 
1844,  entitled,  '^An  act  for  the  relief  of  the  citizens  of  towns  upon  the 
lands  of  the  United  States  under  certain  circumstances/')  Tne  west 
half  of  southwest  quarter,  and  northeast  quarter  of  southwest  Quarter, 
and  lots  two  and  three  of  section  No.  6,  and  lots  five  and  six  of 
section  No.  8,  in  township  No.  12  of  ran^e  No.  9,  containing  two 
hundred  and  thirty-one  acres  and  thirteen^iundredths,  at  |1  26  per 
acre. 

|288  91. 

EDQAB  CONKLIN,  Receiver. 
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Exhibit  D— No.  15,T81, 

Land  Office  at  Green  Bat, 

Wisoonaifij  June  1,  1852. 

It  is  hereby  certified  that,  in  pursuance  of  law,  Joshua  J.  Guppej, 
county  judge  of  Columbia  county,  State  of  Wisconsin,  on  this  day 
purchased  of  the  register  at  this  office,  in  trust  for  the  several  use  and 
Denefit  of  the  occupants  thereof,  according  to  their  respective  interests, 
by  virtue  of  an  act  of  Congress,  approved  May  23,  1844 :  "An  act  for 
the  relief  of  the  citizens  of  towns  upon  the  lands  of  the  United  States, 
under  certain  circumstances" — the  lot  or  west  half  of  south  west  quarter, 
and  northeast  quarter  of  southeast  quarter,  and  lots  two  and  three  of 
section  number  five,  and  lots  number  five  and  six  of  section  number 
eight,  in  township  number  twelve  of  range  number  nine  east,  con- 
taining two  hundred  and  thirty-one  13-100  acres,  at  the  rate  of  one 
dollar  and  twenty-five  cents  per  acre,  amounting  to  two  hundred  and 
eighty-eight  91-100  dollars,  lor  which  the  said  Joshua  J.  Guppey  has 
made  payment  in  full,  as  required  by  law.  Now,  therefore^  be  it 
known,  that  on  presentation  of  this  certificate  to  the  Commissioner  of 
the  Geneal  Land  Office,  the  said  Joshua  J.  Guppey  shall  be  entitled 
to  receive  a  patent  for  the  lands  above  described. 

ALEXANDER  8PAULDING, 

Begiater, 

On  the  face  of  the  foregoing  certificate  the  following  words,  figures, 
and  letters,  were  written : 

"G.  L.  0.  New  certificate  issued,  in  lieu  of  this,  for  lots  5  and  6 
of  sec.  8,  12,  9  only,  and  hereto  attached.     N.  P.  C/' 

The  following  words  and  figures  were  endorsed  on  the  back  of  the 
foregoing  certificate : 

Certificate  of  purchase  to  Judge  Guppey. — Order  made  for  a  patent 
by  Commissioner,  28th  April,  1864.  A  patent  was  issued  for  lots  5 
and  6  of  section  8,  township  12,  range  9  east,  containing  together  64 
acres,  or  66  40-100  acres.  The  other  excluded  on  account  of  prior 
rights.  The  purchase  money  on  other  tracts  will  have  to  be  refunded. 
rSee  letters  to  Register  and  Receiver,  April  28,  1864,  and  to  Judge 
Guppey,  May  2,  1864.  Patented  April  28,  1864,  lots  6  and  6,  sec. 
8,  T.  12,  R.  9,  containing  66  40-100  acres.) 

W.  \  of  8.  W.  1,  N.  E.  1  of  S.  W.  1,  and  lots  2  and  3,  sec.  6,  T. 
12,  R.  9,  selected  by  governor  of  Wisconsin  July  8,  1862,  under 
act  of  8th  Auguest,  1846,  for  the  improvement  of  Fox  and  Wisconsin 
rivers.    Selection  approved  by  the  President  August  28,  1862. 

Suspended  per  order  of  Conmiissioner. 

A  new  certificate,  dated  April  28,  1864,  was  issued  in  lieu  of  cer- 
tificate of  June  1,  1862,  for  lots  6  and  6  only. 


Exhibit  E. 

General  Land  Office,  Jvly  30,  1853. 

Gentlemen  :  A  letter  has  been  received  at  this  office  from  Judge 
Guppey,  under  date  6th  instant,  in  which  he  states  that  he  has  informed 
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tbe  register  at  Menasha  that  the  tracts  in  section  6  of  T.  12,  B.  9  E., 
included  in  his  entry  No.  15,781,  in  trust  for  the  inhabitants  of  Portage 
City,  were  not  occupied  as  the  site  of  the  said  city  prior  to  the  grant  by 
Congress  to  the  State  of  Wisconsin,  (including  the  said  sction  6,)  to 
aid  m  the  improvement  of  the  Fox  and  Wisconsin  rivers. 

Under  these  circumstances,  said  entry  must  be  corrected  so  as  to 
include  only  so  much  of  the  land  originally  embraced  in  section  8. 

Judge  Guppey  is  under  the  impression  that  the  information  given 
your  office,  on  the  point  herein  adverted  to,  has  been  communicated 
oy  you  to  this  office.  Such  is  not  the  £Eu;t — no  report  having  reached 
me  on  this  subject. 

Your  immediate  attention  is  therefore  called  to  the  letter  from  this 
office  of  the  14th  February  last ;  and  upon  receiving  your  reply  thereto, 
the  proper  steps  will  be  taken  to  correct  the  said  eotry  by  Judge 
Guppey,  and  vacate  the  entries  made  by  John  Fitzgerald,  (Nos.  16,022 
and  16,023,)  of  the  lands  awarded  to  said  Guppey  in  trust  for  the  in- 
habitants of  said  Portage  City. 
Very  respectfully,  &c., 

JOHN  WILSON,  Oommisaioner. 

Begistbr  and  Beceiver, 

Menaaha,  Wiaocmain. 


Exhibit  F. 

General  Land  Office, 

April  28,  1848. 

Gentlemen  :  In  letter  from  this  office  of  30th  July,  1853,  your  at- 
tention was  called  to  a  previous  communication  of  14th  February,  1853, 
on  the  subject  of  an  entry.  No.  15,781,  made  by  Judge  Guppey,  of 
Columbia  county,  Wisconsin^  under  act  23d  May,  1844,  in  trust  for 
the  inhabitants  of  Portage  City  ;  and  an  early  action  in  the  matter  on 
your  part  was  requested. 

No  reply  to  my  said  letter  having  been  received,  (and  for  which  ap- 

Earent  inattention  an  explanation  is  desired,^  and  Judge  Guppey 
aving  a^ain  recently  addressed  this  office  on  tne  subject,  I  could  not 
feel  justined  in  longer  withholding  the  patent  on  so  much  of  the  said 
entry  as  should  be  properly  included  therein,  viz  :  lots  6  and  6  of  sec- 
tion 8,  T.  12,  B.  9  £  ;  and  the  said  patent  has  been  accordingly  this 
day  issued  and  delivered  to  C.  J.  Pettibone^  esq.,  by  request  of  Judge 
Guppey. 

Therefore,  I  herewith  enclose  for  the  register's  signature  a  corrected 
certificate.  No.  15,781,  embracing  the  said  hie  ordy^  which  he  will  sign 
and  return  to  his  office  with  reference  to  the  date  thereof.  The  pur- 
chase money  on  the  balance  of  the  entry  (W.  ^  and  N.  E.  i,  S.  W.  J, 
and  lots  2  and  3  of  section  6,  T.  12,  R.  9  E.)  will  be  returned  upon 
proper  application  being  made  therefor  through  the  district  office. 

I  have  also  cancelled  entries  Nos.  16,022  and  16,023,  improperly  per- 
mitted by  your  predecessors  in  office  on  15th  November,  1852,  in  thename 
of  one  John  Fitzgerald  for  the  lots  5  and  6  aforesaid,  which  lots  were 
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then  covered  by  the  entry  of  Judge  Guppey,  and  are  included  in  the 
patent  this  day  issued  to  him. 

The  usual  application  must  be  made  for  the  return  of  the  purchase 
money. 

Be  pleased  to  indicate  upon  your  books  the  correction  of  certificate 
No.  16,781,  and  the  cancellation  of  Nos.  16,022  and  16,023. 
Very  respectfully, 

JOHN  WILSON, 

Ccmmisrioner 
Beoisteb  and  Beujsivjsk, 

Menasha^  Wisconsin. 


Exhibit  a. 

Gekbral  Land  Office, 
May  30, 1866. 

Sir  :  In  reply  to  your  letter  of  the  28th  instant,  I  have  to  state,  that 
since  the  passage  of  the  act  of  Congress,  approved  8th  August,  1846, 
granting  land  for  the  improvement  of  the  Fox  and  Wisconsin  rivers, 
there  has  been  a  large  quantity  of  land  sold  and  otherwise  disposed  of 
in  the  odd-numbered  sectiona^  within  the  limits  of  said  grant ;  and  sub- 
sequent to  the  act  of  29th  of  May,  1848,  (admitting  Wisconsin  into 
the  Union,)  there  have  been  various  tracts  m  the  odd-numbered  sec- 
tions sold,  among  which  are  the  following : 

E.  \  of  N.  E.  \  S.  1,  T,  16  N.,  B.  16  E.,  entered  June  24,  1848, 
by  Leonard  Winegar. 

N.  E.  iof  S.  E.  \  8.  23,  T.  17  N.,B.  16  E.,  entered  June  16, 1848, 
by  Darius  E.  Pingery. 

W.  \  of  N.  W.  \  8.  3,  T.  16  N.,  R.  18  B.,  entered  June  22,  1848, 
by  Thomas  Boyd. 

8.  W.  \  of  N.  W.  \  8.  3,  T.  16  N.,  R.  18  E.,  entered  July  19, 1848, 
by  J.  D.  Van  Vleek. 

E.  \  of  8.  E.  ^  8.  7,  T.  19  N.,  B.  19 E., entered  8eptember  20, 1848, 
by  Isaac  Van  Uei. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

THOMAS  A.  HENDRICKS, 


Hon.  BicHA&D  M.  Young,  Present. 


Commissumer. 


ExhibUTi. 


Ohnbral  Land  Officb, 
June  30, 1866. 


Sir  :  The  W.  48.  W.  \,  N.  B.  |,  8.  W.  i,  and  lots  2  and  8of  seo-- 
tion  6  of  T.  12,  W.  B.  9  E.,  Wisconsin,  were  in  controversy  between 
the  seMers  and  occupants  thereof ,  claiming  under  the  law  of  23d  May, 
1844,  and  the  State  of  Wisconsin,  under  act  approved  8th  of  August, 
1846,  entitled,  <'  An  act  to  grant  a  quantity  of  land  to  aid  in  the  im- 
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proyement  of  the  Fox  and  Wisconsin  rivers  ;  and  to  connect  the  same 
by  a  canal/'  (U.  S.  Statutes  at  Large,  vol.  9,  page  83) — and  I  have 
the  honor  to  submit  herewith  the  facts  in  the  case,  together  with  an 
argument  from  Richard  M.  Young  (with  accompanying  papers,)  as 
attorney  for  the  occupants  of  the  lana  in  controversy. 

By  the  act  of  1846,  referred  to,  there  was  granted  to  the  State  of 
Wisconsin,  on  her  admission  into  the  Union,  •'  a  quantity  of  land 
e^ual  to  one-half  of  three  sections  in  width,  on  each  side  of  the  Fo:t 
river,  and  the  lakes  through  which  it  passes,  from  its  mouth  to  the 
point  where  the  Portage  canal  shall  enter  the  same^  and  on  each  side 
of  the  said  canal,  from  one  stream  to  the  other,  reserving  the  alter- 
nate sections  to  the  United  States,  to  be  selected  under  the  direction  of 
the  governor  of  said  State j  and  such  selection  to  be  approved  by  the 
FresidefU  of  the  Un&ed  States. 

Under  the  2d  section  of  the  said  act  of  1846,  the  lands  thus  granted 
became  the  property  of  the  State  should  the  legislature  thereof,  after 
her  admission,  agree  to  accept  them  upon  the  terms  specified  in  the 
act. 

Wisconsin  was  admitted  into  the  Union  on  the  29th  of  May^  1848, 
and  formally  accepted  this  grant,  by  act  of  the  legislature  of  29th 
June,  1848. — (Uevised  Statutes  of  Wisconsin,  p.  765.) 

At  the  time  of  the  passage  of  this  said  act  of  1846,  tne  lands  in  con- 
troversy were  occupied  and  claimed  by  the  Menomonee  Indians,  and 
were  not  ceded  to  the  United  States  until  the  treaty  of  October,  1848. 
(U.  S.  Statutes  at  Large,  p.  952.) 

By  the  8th  article  of  this  treaty,  the  Indians  were  to  be  permitted 
to  remain  on  the  lands  thus  ceded,  for  the  period  of  two  years  from 
the  date  of  the  treaty,  and  until  the  President  should  notify  them  that 
the  same  wero  wanted. 

It  appears,  however,  that  they  were  never  so  notified  by  the  President, 
but  that  by  mutual  consent  they  ceased  to  occupy  the  said  land  from 
and  after  the  1st  of  June,  1852. 

On  the  8th  July,  1852,  a  large  body  of  lands  was  selected  by  the 
governor  of  Wisconsin  under  the  said  act  of  1846,  and  among  the 
lands  thus  selected,  were  the  tracts  in  controversy ;  and  on  the  23d 
August,  1852,  the  President  of  the  United  States  approved  the  selec- 
tions referred  to,  subject  to  any  right  which  may  have  existed  at  the  date 
of  said  approval. 

Before  such  selection  and  approval,  however,  I  find  that  application 
had  been  made^  during  the  winter  of  1851  and  1852,  by  Joshua  J. 
Guppey,  judge  of  the  county  court,  in  and  for  the  county  of  Columbia, 
and  State  of  Wisconsin,  to  enter  the  aforesaid  tracts  of  land  (in  section 
6,  T.  12,  R.  9,)  as  a  toum  site^  under  and  by  virtue  of  the  provisions 
of  the  law  of  23d  May,  1844,  which  application  was  refused  or  re- 
jected by  the  district  land  office,  because  the  land  thus  applied  for, 
formed  a  part  of  tne  Menomonee  cession,  and  was  not  then  public  land^ 
open  to  entry  or  sahy  inasmuch  as  the  Indians  were  still  in  the  occu- 
pancy thereof,  &c.  Then  the  Commissioner  of  this  office,  however, 
instructed  the  register  and  receiver  that  the  application  might  be  en- 
tertained, if  supported  by  sufficient  evidence  of  right,  after  the  1st 
June,  1862,  when  the  entry  might  be  permitted,  of  every  legal  sub- 
division included  in  the  town,  to  the  extent  of  320  acres. 

His.  Doc.  217 ^2 
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On  that  day,  viz :  Ist  Jane,  1862,  the  application  of  Jndge  Gnpp^j, 
was  received,  and  he  was  permitted  to  enter,  in  trnst  for  the  occu- 
pants of  the  town,  the  said  land  in  section  5,  together  with  lots  5  and 
6  of  section  8,  same  township  and  range,  per  certificate  No.  15,781. 

It  subsequently  appearing,  from  the  letter  received  at  this  ofiBoe, 
from  Jud^e  Guppey  himself,  under  date  6th  July,  1853,  that  the  sub- 
divisions in  section  5  ''were  not  occupied  as  the  site  of  the  town  or 
city  prior  to  the  grant  by  Congress  to  the  State  of  Wisconsin," — ^in 
the  law  of  1846,  his  said  entry  was  corrected,  so  as  to  embrace  only 
lots  5  and  6  of  section  8,  and  on  this  a  patent  was  issued  under  date 
28th  April,  1854. 

I  do  not  regard  the  grant  made  to  the  State  of  Wisconsin,  by  law 
of  1846,  as  a  present  grant — identifying  a  particular  portion  of  the 
public  domain,  by  such  certain  description  as  to  vest  it  in  the  State, 
rfor  did  the  selection  by  the  governor  and  approval  by  the  President, 
alone  vest  the  fee  simple  in  the  State.  The  last  executive  act  still  re- 
mains to  be  performed.  And  the  lands  claimed  by  the  inhabitants  of 
Portage  City,  not  having  been  certified  by  the  Commissioner  of  the 
General  Land  Office,  under  the  aeal  of  the  office,  according  to  the  pro- 
visions of  the  act  of  3d  August,  1854,  are  yet  under  the  control  of  the 
Executive ;  and  the  entry  to  Judge  Guppey,  being  prior  in  dcUCj  to 
the  selection  by  the  governor  secures  rights  under  the  law  of  1844, 
which  could  not  be  divested  by  such  selections. 

Therefore  I  respectfully  recommend  that  the  Executive  be  requested 
to  revoke  his  said  approval,  so  far  as  the  lots  or  subdivisions  in  sec. 
6,  T.  12,  B.  9,  are  concerned,  in  order  that  proper  steps  may  betaken 
to  reinstate  the  entry  of  the  town,  so  that  the  certificate  may  stand 
as  originally  issued  on  the  Ist  day  of  June,  1852  ;  and  a  patent  under 
the  law  of  1844  be  given  for  the  lands  in  controversy. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 
THOS.  A.  HENDBICES,  CamnUsaimer. 

Hon.  B.  McClblland, 

Secretary  of  the  Interior. 


Exhibit  I. 

Depabtmeni  or  the  Interior, 
July  23,  1866. 

Sir  :  I  have  the  honor  to  submit  herewith  the  paperf  in  the  '^  Por- 
tage City  case,"  so  called,  for  your  opinion  upon  certain  points  in- 
volved therein^  as  hereafter  specified.  The  contest  appears  to  involve 
the  United  States,  the  State  of  Wisconsin,  and  the  persons  interested 
in  Portage  City,  and  came  before  the  department  in  a  letter  of  the 
Commissioner  of  the  General  Land  Office  of  the  30th  of  June  last,  to 
be  found  among  the  papers.  When  the  grant  was  made  to  the  State, 
the  Indian  title  to  the  particular  land  in  controversy  existed,  and  con- 
tinned  for  several  years,  and  until  the  same  was  extinguished  bj 
treaty  of  October  14, 1848.  Immediately^  after  such  extinguishment, 
the  judge  of  the  county,  in  strict  conformity  with  law,  made  an  emtry 


JOSHUA  J.   GUPPBT,  19 

of  the  lots  in  dispute,  and  aoon  after  the  State  embraced  them  in  a 
list  of  selections  under  the  grant,  and  before  the  entry  was  reported 
to  the  General  Land  Office,  and  without  any  knowledge  of  that  fact, 
the  selection  was  approved.  If  the  title  of  the  lands  granted  passed 
to  the  State  at  the  date  of  the  grant,  it  seems  doubtful  whether  any 
part  of  this  Indian  land  was  embraced,  because  the  Indian  right  was 
still  existing.  If  it  had  remained  to  this  time  as  it  was  in  1846,  and 
no  treaty  had  been  made^  could  the  State  legally  claim  the  lots  under 
the  grant  ? 

The  object  of  the  grant  was  to  enable  the  State  to  make  an  import- 
ant improvement,  but  at  the  same  time  to  compensate  the  general 
Sovernment  for  the  lands  granted,  by  largely  enhancing  the  value  of 
lie  residue.  This  principle  pervades  all  the  grants  for  such  purposes 
made  prior  to  the  one  in  question.  The  Indian  lands,  such  as  em- 
brace the  lots,  are  valuable,  and  in  order  to  extinguish  the  Indian 
titles  thereto,  far  more  than  an  ordinary  minimum  is  usually  paid. 
Suppose  in  this  case  these  lands  had  cost  the  general  government  ten 
dollars  per  acre,  would  it  be  conformable  to  the  principle  adverted  to, 
to  reduce  the  price  to  double  the  minimum,  or  as  by  subsequent  legis- 
lation relative  to  this  grant,  to  the  ordinary  minimum? 

When  the  question  arises  between  the  general  government  and  a 
State,  it  does  not  present  the  same  difficulties  as  where  by  previous 
acts  of  Congress,  or  by  treaties^  third  parties  intervene.  In  the  case 
of  the  Indian  reservations  along  the  line  of  the  Wabash  and  Erie  canal, 
when  the  Indian  title  was  extinguished  after  the  grant,  particular 
tracts  were  set  apart  for  special  reserves,  and  these  tracts  have  invaria- 
bly been  held  by  them  without  disturbance.  So  also  in  regard  to  pre- 
emptions upon  these  grants,  where  the  initiative  has  been  taken  before 
the  grant  attached.  It  may  be  admitted  that  the  government,  by 
general  grant,  passes  title  to  all  lands  within  the  prescribed  limits 
which  are  subject  to  private  entry  or  sale,  but  does  it  as  to  Indian  land 
or  military  reservations,  unless  they  are  particularly  designated  or 
dearly  embraced  ? 

Not  being  satisfied  what  would  be  proper,  under  the  circumstances, 
I  have  concluded  to  refer  the  papers  in  the  case,  together  with  the 
argument  of  Judge  Young  and  the  brief  of  Doctor  Frailey,  to  you,  for 
your  opinion,  as  to^ 

1.  Whether  the  act  of  8th  of  August,  1846,  was  such  a  present 
grant  as  carried  with  it,  after  the  selection  by  the  governor  of  the 
aUemate  odd  sections  within  its  limits,  the  title  of  the  United  States 
to  the  lots  in  question,  subject  to  the  extinguishment  of  the  rights,  of 
the  Indians,  or  had  the  State  the  exclusive  right  to  make  selection  of 
the  lots  after  the  Indian  title  was  extinguished? 

2.  Did  not  the  Indian  title  exclude  the  lots  from  the  grant ;  and 
after  the  general  government  secured  the  unqualified  title  thereto^  is 
not  the  one  who  takes  the  first  step,  and  prosecutes  it  with  a  view  of 
acquiriug  the  land  conformably  to  the  law,  entitled  to  the  precedence  ? 

With  great  respect,  your  obedient  servant, 

R.  McClelland, 

Secretary,. 
Hon.  C.  CusHiNG, 
AUomey  General  United  Bates. 
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ATTORNEY  GENERAL'S  OPINIOX. 
Exhibit  K. 

Attornbt  Grnbbal's  Officb, 
December  22,  1856. 

Sir  :  I  have  the  honor  to  preseot  herewith  my  conclasions  in  the 
Portage  City  case,  so  called,  which  you  referred  to  me  by  letter  of 
the  26th  of  July. 

Congress,  on  the  8th  of  August,  1846,  passed  an  act  entitled  ^*  An 
act  to  grant  a  certain  quantity  of  land  to  aid  in  the  improvement  of 
Fox  and  Wisconsin  rivers,  and  to  connect  the  same  by  a  canal,  in  the 
Territory  of  Wisconsin,"  of  which  act  the  provisions  material  to  the 
matter  in  hand  are  as  follows : 

Section  1.  That  there  be  and  hereby  is  granted  to  the  State  of  Wis^ 
cousin  on  the  admission  of  such  State  into  the  Union,  for  the  purpose 
of  improving  the  navigation  of  the  Fox  and  Wisconsin  rivers  in  the 
Territory  of  Wisconsin,  and  in  constructing  the  canal  to  unite  the 
said  rivers  at  or  near  the  portage,  a  quantity  of  land  equal  to  one-half 
of  three  sections  in  width  on  each  side  of  the  said  Fox  river  and  the 
lakes  through  which  it  passes,  from  its  mouth  to  the  point  where  the 

})ortage  canal  shall  enter  the  same  and  on  each  side  of  the  said  canal 
rom  one  stream  to  the  other,  reserving  the  alternate  sections  to  the 
United  States,  and  such  s€  lection  to  be  approved  by  the  President  of 
the  United  States.  *  *.*.*.  *  * 

Sec.  2.  That  as  soon  as  the  Territory  of  Wisconsin  shall  be  admit- 
ted as  a  State  into  the  Union,  all  the  lands  granted  by  the  act  shall 
be  and  become  the  property  of  said  State  for  the  purposes  contem- 

Slated  in  this  act,  and  no  other:  Providedy  That  the  legislature  of  said 
tate  shall  agree  to  accept^he  said  grant  upon  the  terms  specified  in 
this  act  and  no  other.  *  *  *  *  ♦  4t 

Sec.  3.  That  the  said  improvement  shall  be  commenced  within  three 
years  after  the  said  State  shall  be  admitted  into  the  Union,  and  com- 
pleted within  twenty  years  ;  or  the  United  States  shall  be  entitled  to 
receive  the  amount  for  which  any  of  said  lands  shall  have  been  sold 
by  the  State  :  Providedy 

That  the  title  of  the  purchasers  under  the  sale  made  by  the  State 
in  pursuance  of  this  act  shall  be  valid. — (9  Stat,  at  Large,  p.  83.) 

Without  anticipating  controversy,  let  us  go  back  to  the  day  when  the 
act  was  approved  by  the  President,  and  see  what  its  provisions  on  their 
face  import,  and  what  rights  they  communicate  to  the  future  State  of 
Wisconsin. 

1st.  "  That  there  be  and  hereby  is  granted."  Those  are  indubita- 
bly effective  terms  of  grant  in  prassenii.  On  that  day  a  title  or  right 
of  title  passed  from  a  grantor  to  a  grantee.  What  passed  as  subject 
matter,  and  by  what  quality  of  title,  as  whether  in  fee  simple,  fee 
base,  tenancy  for  life  or  years,  and  whether  in  possession  or  reversion, 
or  what  not,  remains  to  be  ascertained. 

2d.  The  grant  is  ^'  to  the  State  of  Wisconsin  on  the  admission  of 
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Buch  State  into  the  Union/'  That  fixes  the  time  when  the  grant  is  to  be 
effectual.  It  is  a  grant  in  so  far  as  the  grantor  can  make  it,  on  the  day 
of  date,  but  the  grantee  is  to  take  only  when  admitted  into  the  Union. 

On  the  admission  of  Wisconsin^  the  State  takes  some  kind  of  title 
then.  What  title  is  it?  The  act  proceeds  to  say,  that  at  that  mo- 
ment '^  all  the  lands  granted  by  this  act  shall  be  and  become  the  prop- 
erty  of  said  State. 

These  expressions  in  a  statute,  according  to  the  established  rules  of 
construction,  carry  the  fee,  or  at  least  the  whole  interest  and  estate 
of  the  grantor,  whatever  that  may  be.  It  is  true,  these  are  not  sac- 
ramental words  of  a  fee  simple  at  the  common  law.  It  is  also  true, 
that  the  term  ''property"  is  often  used  in  a  general  sense  to  cover 
anything  which  belongs  to  a  person,  by  whatever  title  or  tenure.— r 
(Smith  V8.  the  United  States,  10  Peters,  p.  330.) 

But  a  grant  of  land  to  be  and  become  the  property  of  another,  im- 
plies a  fee  by  the  public  law  of  Europe  and  America. 

That  such  is  the  meaning  of  the  act  in  this  respect  is  further  proved 
by  the  subsequent  expression.  ''  'Ihe  title  of  purchasers  under  the 
sales  made  by  the  State,  in  pursuance  of  this  act,  ahaU  be  valid.''  The 
phrase  "  validity  of  title"  is  found  in  the  laws  defining  what  convey- 
ances the  United  States  are  to  take  of  lands  intended  as  the  site  of  any 
public  work.— (Reso.  Sept.  11,  1841,  6  Stat,  at  Large,  p.  468.)  Its 
construction  is  thoroughly  fixed  by  the  practice  of  my  predecessor  and 
myselfs  and  is  taken,  as  a  matter  of  course,  in  the  daily  business  of 
passing  on  muniments  of  title.     It  means  fee  simple. 

4th.  The  grant  is  to  the  State  of  Wisconsin  **for  the  purpose  of  im- 
proving the  navigation  of  the  Fox  and  Wisconsin  rivers,  (sec.  1,)  and 
for  no  other,"  (sec.  2,)  and  the  improvement  is  to  be  commenced  and 
completed  within  present  dates,  (sec.  3,)  but  the  failure  of  the  State 
does  not  effect  the  title  ;  it  only  renders  the  State  a  debtor  to  the  Uni- 
ted States  for  the  pecuniary  proceeds  of  the  sale  of  the  lands. — (Sec.  3.) 

6th.  The  grant  is  made  subject  to  one  condition,  namely :  '^  that 
the  legislature  of  said  State  shall  agree  to  accept  such  grant  upon  the 
terms  specified  in  the  act."  That  may  be  deemed  a  condition.  There 
certainly  is  no  other. 

6th.  Finally,  the  thing  granted  is  defined  with  reasonable  certainty. 
/^  It  is  a  quantity  of  land  equal  to  one-half  of  three  sections  in  width 
on  each  side  of  the  Fox  river,  and  the  lakes  through  which  it  passes, 
from  its  mouth  to  the  point  where  the  Portage  canal  shall  enter  the 
same,  and  on  each  side  of  said  canal  from  one  stream  to  the  other, 
reserving  the  alternate  sections  to  the  United  States."  Here  is  not  a 
grant  of  lands  along  arbitrary  lines  unascertained,  like  those  of  un- 
located  railroads,  nor  a  grant  at  large  in  a  whole  State,  but  a  grant 
within  limits  geographically  determined  by  the  act,  and  needing  only 
surveys  according  to  accustomed  statute  rules,  to  possess  absolute  pre- 
cision of  locality,  and  then  requiring  only  to  be  equally  divided  between 
the  United  States  and  the  State. 

That  involves  the  necessity  of  partition  between  the  two  tenants  in 
common. 

But  the  act  forsees  this,  and  means  of  amicable  partition  are  pro- 
vided by  the  enactments,  that  the  portion  belonging  to  the  State  o 
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Wieconsiij  is  "  to  be  selected  under  the  direction  of  the  governor  of 
f  aid  State,  and  such  selection  to  be  approved  by  the  President  of  the 
United  States."  The  manifest  object  of  this  selection  is  not  merely  to 
fix  a  floaty  but  to  efiect  partition  between  co-tenants. 

Upon  this  review  of  the  act,  no  apparent  question  exists.  It  is  a 
conditional  and  executory  grant  in  fee  simple,  to  take  efiect  and  be- 
come executed  on  the  happening  of  events  specified. 

These  events  happened.  Wisconsin  was  admitted  into  the  Union 
contingently  on  the  third  of  March,  1847,  and  absolutely  on  the  29th 
of  May,  1848,  (Comp.  10  Statutes  at  Large,  pp.  178  and  233  ;)  and  on 
the  29th  of  June,  1848,  the  legislature  of  the  State  of  Wisconsin 
accepted  the  grant  in  the  terms  of  the  act  of  Congress. — (Revised 
Statutes,  Wisconsin,  p.  765.) 

Let  us  pause  a  moment  here,  at  the  29th  of  July,  1848,  and  see  how 
the  title  stands.  The  United  States  granted,  to  take  efiect  on  a  cer- 
tain contingency  ;  that  contingency  had  occurred.  The  United  States 
granted  on  condition  ;  that  condition  had  been  performed.  The  lands 
conveyed  are  described  with  reasonable  certainty,  so  as  to  be  capable  of 
passing  by  words  of  grant.  What  legal  construction  is  there  to  forbid 
the  idea  of  a  vested  title  that  day  in  the  State  of  Wisconsin  ?  I  am 
not  aware  of  any.  To  be  sure,  the  land  is  held  by  undivided  moieties; 
but  what  then  ?  Who  doubts  that  two  proprietors  m^j  be  tenants  in 
common  by  undivided  moieties — each  by  a  fee  simple? 

To  enjoy  in  severalty,  there  must  be  partition ;  but  the  partition  does 
not  make  title,  nor  its  absence  take  away  or  suspend  title^  either  as 
between  the  co-tenants  themselves,  or  as  between  them  and  rest  of  the 
world.  Nor  is  it  material  that  one  of  the  co-tenants  derives  title  from 
the  other  ;  they  are  not  the  less  equally  co-tenants  of  the  tiee.  Who- 
ever trespasses  on  the  land,  trespasses  against  both  co-tenants.  Who- 
ever undertakes  to  appropriate  any  part  of  it  unlawfully,  is  a  wrong 
doer  in  respect  of  each.  As,  until  the  land  shall  have  been  duly 
divided,  neither  of  the  parties  can  occupy  any  part  of  it  in  severalty 
and  exclusively,  so  neither  can  convey  to  others,  power  to  occupy 
severally  in  his  right.  Nor  without  partition  can  others  come  in  oy 
act  of  law,  by  descent,  or  otherwise,  derivatively  under  one  of  the 
parties,  to  acquire  title  in  severalty  and  to  the  exclusion  of  the  other 
party.  All  these  are  but  the  ordinary  legal  incidents  of  title  in  land. 
In  fine,  if  the  lands  described  in  the  act  existed,  then  it  seems  to  me 
that  on  the  29th  of  June,  1848,  the  State  of  Wisconsin  was  owner  in 
fee  of  one  undivided  moiety  of  the  tract  of  land  described,  in  common 
with  the  united  States.  But,  perhaps  the  United  States  had  inadver- 
tently conveyed  a  part  of  this  land  to  somebody  else,  or  had  allowed 
others  to  acquire  title  in  severalty  to  some  parts  of  it  by  act  of  law,  to 
the  prejudiceof  the  rights  of  the  State  of  Wisconsin.  Very  well — if  the 
United  States  have  done  or  sufiered  this,  it  is  presumable  that  they 
will  repair  the  wrong.  Such  proved  to  be  the  fact  on  both  points  ;  for 
on  the  2d  of  March,  1849,  the  following  act  of  Congress  was  passed: 

''  That  all  land  entries  made  in  the  Oreen  Bay  district,  in  the  State 
of  Wisconsin,  upon  the  odd-numbered  sections  of  the  Fox  and  Wis- 
consin river  reservation  in  said  State,  subsequent  to  the  passage  of  an 
act  entitled  'An  act  to  grant  a  certain  quantity  of  land,  to  aid  in  the 
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improTement  of  the  Fox  and  Wisconsin  rivers,  and  connect  the  same 
by  a  canal  in  the  Territory  of  Wisconsin,  approved  on  the  8th  day  of 
August,  1846,'  be,  and  the  same  are  declared  to  be  valid,  as  though 
said  act  had  not  been  passed:  Provided^  nevertheless,  that  the  governor 
of  said  State  is  hereby  authorized  to  select  the  same  quantity  of  other 
lands  in  lieu  thereof^  subject,  however,  to  the  approval  of  the  Presi- 
dent of  the  United  States. 

Sec.  2.  That  all  similar  entries  made  upon  the  even-numbered  sec- 
tions of  said  reservations  be  also  declared  to  be  as  good  and  valid  as 
though  said  reservation  had  not  been  made. — (9  Statutes  at  Large, 
p.  352.) 

Here  is  indemnification  of  the  State  for  ascertained  deficiencies  in  the 
thing  granted,  which  indemnification  is  remarkable  in  this,  that  it 
assumes  that  partition  of  the  lands  between  the  State  and  the  United 
States  has  already  taken  place,  the  State  having  become  tenant  in 
severalty  of  the  odd  sections,  and  the  United  States  of  the  even  sections. 
I  shall  return  to  this  point  in  the  sequel.  Perhaps,  indeed,  the  United 
States  had  nothing  within  the  limits  described  to  convey  ;  that  it  did 
not  own  or  possess  any  land  there.  That  is  alleged  in  this  case,  in  so 
far  as  concerns  the  particular  section  of  land  in  controversy. 

At  the  time  when  the  act  making  this  grant  to  the  State  of  Wis- 
consin was  passed,  a  portion  of  the  land  comprehended  within  the 
limits  described  was  still  occupied  by  the  Menomonee  Indians  in  their 
aboriginal  right. 

Their  title  was  extinguished  on  the  18th  of  October,  1848,  by  treaty 
of  that  date,  the  second  article  of  which  is  in  these  words : 

^^  The  said  Menomonee  tribe  of  Indians  agree  to  cede  and  do  hereby 
cede,  sell,  and  relinquish  to  the  United  States,  all  their  lands  in  the 
Stateof  Wisconsin  wherever  situated." — (9  Statutes  at  Large,  p.  952.) 

The  treaty  contained  a  provision  empowering  the  Indians  to  continue 
to  live  temporaily  on  the  cession,  as  follows : 

Art.  8.  It  is  agreed  that  the  said  Indians  shall  be  permitted,  if  they 
desire  to  do  so,  to  remain  on  the  land  hereby  ceded,  for  and  during 
the  period  of  two  years  from  the  date  hereof,  and  until  the  President 
shall  notify  them  that  the  same  are  wanted. 

This  indefinite  occupancy  was  terminated  on  the  Ist  of  June,  1852, 
when  the  Menomonees  were  concentrated  on  a  definite  portion  of  the 
cession  lying  near  to  the  falls  of  Wolf  river,  and  of  course  then  ceased 
to  have  any  possible  relation  to  the  present  question. 

Upon  these  facts  the  idea  appears  to  be  entertained  at  the  General 
Land  Office,  either  that  no  title  passed  to  the  State  of  Wisconsin,  or 
that  all  such  title  was  suspended  or  held  in  abeyance  until  the  final 
cessation  of  any  sort  of  occupation  by  the  Indians. 

I  cannot  bring  myself  to  agree  to  this.  It  seems  to  be  contrary  to 
well-established  doctrines  of  municipal  as  well  as  public  rights. 

Mr.  Young  appearing  for  claimants  of  Portage  City,  refers  to  a  num- 
ber of  cases  in  which  the  court  speaks  of  the  inviolability  of  the  Indian 
territory,  and  pronounce  surveys  made  therein  illegal. — (See  Preston 
V8.  Browder,  1  Wheat.,  114  ;  Danforth  vs.  Thomas,  1  Wheat.,  p.  155  ; 
Danforth  vs.  Wear,  9  Wheaton,  p.  673.) 

But  these  are  cases  of  local  law^  in  which  the  question  was,  whether 
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the  State  of  North  Carolina,  as  the  proprietor  of  lands  within  her  bor- 
der, occupied  by  Indians,  had  authorized  such  surveys. 

The  Indians  were  to  be  protected  by  the  State,  held  inviolable 
against  intrusion. 

No  surveys  in  their  territory,  so  called,  were  to  be  made  without 
express  authority  of  the  State.  That  the  State  had  such  authority  we 
shall  see  hereafter. 

There  was  a  time  when  the  true  relation  of  the  Indians  to  the  United 
States  was  not  so  clearly  seen  as  it  now  is. 

We  have  been  accustomed  to  make  treaties  with  them  as  if  they 
were  independent  of  us ;  that  was  an  error. 

We  dealt  with  their  petty  tribes  as  nominal  nation$ ;  that  led  to 
strange  misconceptions.  We  had  spoken  of  their  lands  as  if  a  hand- 
ful of  savages,  who  happened  to  be  within  the  geographical  limits  of 
a  region  of  country,  large  enough  for  civilized  empire,  could  be  deemed 
\U  proprietors^  in  virtue  of  any  rule  of  natural  right  or  of  positive  law. 

We  had  respected  their  assumed  rights— that  is,  had  left  them  to 
their  savage  quasi  independence,  instead  of  by  force  compelling  them 
to  enter  into  some  appropriate  place  in  the  social  organization,  and 
thus  they  had  perished  of  too  much  liberty. 

Finallv,  we  of  the  older  States  of  the  Union,  which  had  expelled  or 
killed  on  most  of  our  Indians,  or  reduced  them  to  a  condition  of  help- 
less pupilage,  had  now  come  to  be  extremely  sensitive  to  the  alleged 
wrongs  of  the  same  nature,  that  is  policy  in  imitation  of  ours,  to  which 
the  younger  States  of  the  south  were  now  subjecting  their  Indians. 

The  elaborate  investigation  of  the  subject  which  ensued,  cleared  off 
all  these  errors ;  and  discussion  ended  with  the  great  cases  of  the 
Cherokee  nation  vs.  The  State  of  Georgia,  (5  Peters,  p.  1,)  and  Wor- 
cester vs.  The  State  of  Georgia,  (6  Peters,  p.  515.) 

It  is  a  universal  doctrine  of  public  law  that  the  Indians  are  the 
domestic  subjects  of  the  particular  Europeo- American  States  in  which 
they  may  happen  to  be. — (The  Cherokee  nation  vs.  The  State  of  Geor- 
gia, 5  Peters,  p.  1.) 

It  is  a  doctrine  of  our  public  law^  equally  fundamental,  that  the 
Indians  do  not  hold  a  fee  in  the  lands  of  their  aboriginal  occupation, 
but  only  a  usufruct ;  the  iee  beine  in  the  United  States;  or,  in  sonie 
cases,  in  the  several  States. — (Johnson  vs.  Mcintosh,  7  Wheaton,  p. 
543 ;  Fletcher  vs.  Peck,  6  Cranch,  p.  87.) 

When  the  United  States  made  this  grant  to  the  State  of  Wisconsin, 
the  fee  of  all  the  land  was  in  the  United  States,  subject  in  the  respect 
of  a  part,  to  the  usufruct  of  the  Menomonees. 

That  usufructuary  occupation  was  capable  of  being  extinguished  by 
fhe^  United  States,  and  by  them  alone  ;  and  until  its  extinction,  the 
entire  original  title  remained  between  them  and  the  Indians. 

What  rule  of  law  stood  in  the  way  to  forbid  the  United  States  to 
convey  to  the  State  of  Wisconsin  such  title  as  they  had  ?  I  know  of 
none. 

As  a  question  of  municipal  law,  the  transaction  is  just  as  common 
and  ordinary  as  any  other  description  of  conveyance. 

The  proprietor  of  land  leases  it  for  ninety-nine  years,  with  or  without 
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right  of  purchase,  but  he  sells  it  to  another,  if  he  will,  subject  to  the 
lease  and  its  conditions. 

An  heir  in  fee  simple  comes  into  possession  of  the  patrimonial  estate 
encumbered  with  mortgages,  jointure,  dower,  marriage  settlements, 
and  provisions  for  other  members  of  the  family ;  but  he  may  sell,  if 
he  will,  subject  to  these  incumbrances. 

Nay,  the  cases  are  familiar,  of  sales  of  imperfect  titles,  which,  when 
perfected  in  the  person  of  the  grantor,  enure  to  the  benefit  of  the 
grantee. — (See  Landes  vs.  Brent,  10  Howard,  p.  348 ;  Stoddard  vs. 
Chambers,  11  Howard^  p.  316;  Bissell  vs.  Penrose,  7  Howard,  p. 
317.) 

By  what  rule  of  law  is  it,  that  the  United  States,  as  proprietors,  are 
deprived  of  this  common  right  of  all  proprietors?  And  by  what  rule 
of  law  is  it,  that  the  benefit  of  this  common  right  is  taken  away  from 
the  grantees  of  the  United  States  ? 

Whether  the  application  of  the  doctrine  to  lands  still  occupied  by 
Indians  involve  inconvenience  to  the  latter,  or  not,  is  a  question  of 
public  policy  for  the  United  States  to  determine.  Conveyances  of  such 
a  nature  are  of  no  rare  occurrence  in  the  history  of  the  country. 

When  the  States  of  Massachusetts,  Connecticut,  New  York  and 
Virginia,  conveyed  their  western  lands  to  the  United  States,  those 
lands  were  encumbered  with  the  occupancy  of  Indians.  So,  when  the 
United  States  and  the  State  of  Georgia  entered  into  their  compacts  of 
cession,  the  lands  conveyed  were  in  pcurt  in  the  occupation  of  Indians. 
What  then? 

Was  it  ever  imagined  that  those  conveyances  were  to  be  held  as  of 
no  efiect,  or  suspended  until  the  Indians  should  have  been  removed  ? 

And  if  the  United  States  see  fit  to  make  such  a  grant  so  encumbered 
to  the  State  of  Wisconsin,  and  the  State  to  accept  it,  what  have  third 
parties  to  do  with  the  case  ? 

Is  not  that  a  matter  which  concerns  the  immediate  parties  alone, 
the  United  States  and  the  State  ? 

If,  indeed,  the  Indians  offered  themselves  to  object  to  the  convey-^ 
ance,  or  anybody  claiming  under  the  Indians  did  so,  that  might  be 
conceivable,  although  it  could  not  avail  to  deteat  the  act  of  the  United 
States. 

But  in  the  present  case,  the  objection  is  in  behalf  of  persons  who 
themselves  claim  under  the  United  States. 

The  objection  thus  proceeds  on  the  most  untenable  assumption,  that 
the  United  States,  through  a  subsequent  grantee  of  theirs,  will  take 
advantage  of  the  supposed  defect  in  their  prior  grant  to  the  State  of 
Wisconsin. 

Finally,  the  precise  point  of  the  legal  efiect  of  a  grant  of  lands 
under  Indian  occupancy,  has  come  before  the  Supreme  Court  again 
and  again,  and  received  judicial  determination. 

In  the  case  of  Mitchel  and  others  t;^.  the  United  States,  that  was 
one  of  the  points,  and  it  was  expressly  held  by  the  Court,  as  the  estab- 
lished law  of  America,  that  the  government  owns  the  original  fee  of 
the  soil,  and  may  grant  the  same  while  the  lands  remain  in  the  pos- 
session of  the  Indians. — (9  Peters,  p.  711.) 
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The  same  doctrine  is  deliberately  re-affirmed  in  the  case  of  the  United 
States  V8.  Fernandez.— (10  Peters,  p.  303.) 

There  is  no  room  whatever  to  question  the  law  of  these  decisions. 
They  are  in  strict  conformity  with  principle  and  precedent. 

There  is  another  case  which  dispels  all  doubt  as  to  the  signification 
of  the  decisions  in  the  three  cases  from  North  Carolina,  cited  by  Mr. 
Young. 

It  is  the  case  of  Lattemeer  vs.  Poteet,  in  which  it  is  directly  decided 
that  the  State  of  North  Carolina  could  grant  in  fee^  lands  in  the  actual 
occupancy  of  Indians. — (14  Peters,  p.  4.) 

There  is  a  case  of  ordinary  occurrence  in  the  legislation  of  the 
United  States,  which  illustrates  the  same  doctrine,  and  is  otherwise 
pertinent  to  the  question  before  me. 

I  allude  to  the  various  provisions  of  law  which  assure  to  each  State 
in  which  the  public  lands  lie,  a  section,  by  number  (16,)  in  each  town- 
ship, for  the  use  of  schools.  That  is  a  legislative  grant  to  the  State 
by  the  United  States,  as  in  the  present  case. 

It  is  notorious  that  in  a  multitude  of  instances  the  land  at  the  time 
of  the  grant  is  in  the  occupation  of  Indians,  and  wholly  nnsurveyed. 
Nevertheless,  when  the  Inaians  have  been  removed,  the  lands  surveyed 
and  marked,  and  the  section  sixteenth  ascertained  by  locality,  it  comes 
into  possession  of  the  State. 

It  was  never  imagined  that,  in  order  to  receive  its  rights,  the  State, 
when  the  land  comes  into  market,  must  run  a  race  against  all  the 
world,  merely  because  of  the  intermediate  occupation  of  the  Indians. 

I  presume,  therefore,  to  say,  that  in  my  judgment,  the  State  of  Wis- 
consin had^  on  the  29th  day  of  June,  1848,  a  vested  interest  in  one 
undivided  moiety  of  the  lands  lying  within  the  limits  of  the  grant  as 
described  in  the  act  of  Congress. 

I  might  stop  here.  For,  a  vested  interest  in  the  whole,  so  far  at 
least  as  to  exclude  all  adversary  claims  in  the  ri^ht  of  the  government. 

And  the  parties  who  set  up  title  to  Portage  City  against  the  grantee 
of  the  State,  do  so  by  claim  of  pre-emption  for  municipal  purposes^ 
under  the  act  of  Congress  of  August  3,  1844,  (May  23,  1844,)  that  is, 
in  the  right  of  the  United  States ;  they  do  not  pretend  any  commence- 
ment of  occupation  until  late  in  1849  ;  and  their  assumed  title  has  its 
true  legal  institution  on  the  1st  of  June,  1852 ;  and  either  of  these 
claims,  even  the  oldest,  whatever  may  be  its  intrinsic  equities,  if  any, 
must  yield  to  the  still  older  title  of  the  State. 

But  the  great  care  bestowed  upon  this  case  by  Mr.  Young,  in  behalf 
of  the  pre-emption  claimants,  induces  me  in  regard  for  him  to  advert 
briefly  to  two  or  three  other  incidental  considerations.  Owing  to  the 
continued  occupation  of  these  lands  by  the  Menomonees^  a  portion  of 
them  (including  the  tract  here  in  dispute,)  were  not  surveyed  until 
the  year  1851,  and  did  not  come  into  market  until  the  Ist  of  June, 
1852. 

On  that  day  the  county  judge  entered  the  land  in  question  as  trustee 
of  the  proprietors  of  Portage  City. 

On  the  8th  of  July,  1852,  the  governor  of  the  State  of  Wisconsin, 
(Farwell,)  reported  a  list  of  lands  selected  by  the  State^  including  the 
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disputed  half  section,  for  the  approval  of  the  PreBident,  and  the  same 
was  approved  on  the  23d  of  August,  1852. 

The  hypothesis  of  the  pre-emption  claimants  of  Portage  City,  is, 
that  the  title  of  the  State  dates  from  these  last  acts  of  selection  and 
approval ;  and  is,  therefore,  posterior  to  that  of  Portage  City. 

To  this  it  might  suffice  to  answer,  that  the  equities  of  the  State  are 
as  good  equities  as  those  of  the  municipal  pre-emptors  :  and  that,  in 
a  conflict  of  equities  of  equal  intrinsic  value,  we  must  go  hack  to  their 
respective  inceptions  and  trace  down  their  history. 

This  marshaling  of  equities  is,  in  many  cases,  the  only  method  of 
determining  a  question  of  conflict  of  title  under  the  land  laws  of  the 
United  States. — (Ex.  qr.  Hofmagle  vs  Anderson,  7  Wheaton,  p.  212.) 

And  if  it  he  disputed  whether  the  grant  to,  and  acceptance  hy  the 
Stat«,  constituted  a  legal  title,  it  is  impossible  to  deny  that  the  grant 
itself  was,  at  least,  incipiency  of  title,  on  the  passage  of  the  granting 
act  then  passed,  if  not  a  legal,  certainly  an  equitable  interest  to  the 
future  State  of  Wisconsin.  And  that  equitable  interest  was  of  no 
uncertain  locality. 

It  was  positively  fixed,  by  words  of  unmistakeable  force,  at  a  place, 
and  within  limits,  fully  capable  of  ascertainment  by  the  ordinary 
means  of  giving  precision  of  location  and  bounds  to  any  grant. 

There  was  a  standing  equity  in  the  State  of  Wisconsin  long  anterior 
to  any  pre-emption  claimants,  and  which  older  equity  could  not  be 
lawfully  divested  by  or  through  the  United  States. 

Again,  the  argument  of  the  pre-emptors  pre-supposes  that  selection 
by  the  State  was  an  essential  step  in  the  acquisition  of  title  to  any 

{articular  section.  I  do  not  concede  that  in  the  sense  of  the  argument. 
t  did  not  need  selection  to  fix  title  within  definite  limits. 

The  State  of  Michigan  having  a  float,  definite  only  in  quantity,  to 
be  located  somewhere  in  the  State,  needed  to  select,  in  order  to  fix  the 
grant  The  State  of  Iowa  having  a  float  dependent  on  the  routes  of 
possible  railroads,  needed  to  fix  the  routes  of  the  railroads  in  order  to 
localize  the  grant.  Not  so  here.  The  grant  was  fixed  in  place  and 
limits,  as  well  as  quantity  by  its  very  terms. 

If  the  act  had  designated  the  alternate  sections  granted,  or  those 
retained,  there  would  have  been  no  selection  to  make.  It  omitted  to 
do  this,  and  thus  left  to  both  parties,  the  grantor  and  the  grantee^  a 
common  right  in  each  section. 

Selection  thus  became  requisite/ simply  as  a  mode  of  separating  the 
joint  interest  of  the  co-proprietors,  and  an  agreement  that  one  should 
take  the  odd  sections,  and  the  other  the  even  ones,  would  constitute  a 
selection  by  the  State  and  an  approval  by  the  President. 

Now  that  is  precisely  what  was  done.  On  the  same  29th  of  June, 
1848,  on  wiiich  the  legislature  of  the  State  accepted  its  grant,  its  gov- 
ernor (Dewey)  advised  the  commissioner  of  public  lands, that  he  had 
selected,  for  the  State  of  Wisconsin,  the  unsold  lands  in  the  odd  num- 
bered sections  within  the  grant. 

The  Commissioner  (Mr.  Young,)  replied  under  date  of  November 
9,  1848^  that  the  local  land  officers  had  been  '^  instructed  to  enter  on 
the  records  and  plats  of  their  offices  all  the  unsold  lands  in  the  odd 
numbered  sections  within  the  limits  of  that  grant,  (as  shown  by  a 
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diagram  of  it,  which  was  transmitted  to  them,)  as  selected  hy  the 
State." 

And  the  officers  were  also  directed  to  prepare  and  report  a  list  of 
the  unsold  lands  in  order  to  complete  formaliiy  of  the  selection. 

Meanwhile,  these  and  the  fatare  selections  were  to  be  duly  submit- 
ted to  the  President. 

All  this  time,  it  is  true,  that  portion  of  the  grant  which  the  Indians 
still  occupied,  was  not  in  condition  for  what  the  Commissioner  calls  the 
formal  as  distinguished  from  the  real  selection. 

That  is  to  say,  the  odd-numbered  sections  were  not  yet  marked  cot 
by  survey,  with  number  of  township  and  quantity  that  remained  to 
be  done. 

But  the  selection  had  not  the  less  been  made,  so  that,  when  the 
lands  were  surveyed,  nothing  more — absolutely  nothing — would  be 
needed  to  distinguish  the  selections  belonging  to  the  State. 

It  might  be  convenient  afterwards  to  repeat  the  selections  formally 
by  the  township  numbers,  as  Oovernor  Farwell  did  in  1852  ;  but  the 
substance  was  performed,  in  1848,  by  Governor  Dewey,  and  that  is 
expressly  set  forth  in  the  new  statement  of  selections  transmitted  by 
Governor  Farwell. 

That  so  it  was  understood — namely,  that  the  State  and  the  United 
States  had  made  partition — is  proved  by  what  follows. 

The  Commissioner,  in  his  letter  above  quoted,  assuming  that  the 
act  clearly  grants  to  the  State  a  given  quantity  of  land  within  defin^ 
limits,  suggests  the  propriety  of  providing  by  law  to  indemnify  the 
State  for  any  deficiencies  in  consequence  of  previous  sales  within  those 
limits  by  the  government. 

The  result  was  the  enactment  of  the  act  of  March  2,  1849,  entitled 
^^An  act  in  relation  to  the  Fox  and  Wisconsin  river  reservation,  in 
the  State  of  Wisconsin,"  hereinbefore  cited  at  length. 

I  consider  that  act  as  absolutely  decisive  of  the  point.  To  be  sure,  it 
speaks,  in  the  first  section,  only  of  land  entries  made  in  the  Green  Bay 
land  district ;  but  the  general  provision  of  the  first  section,  and  also 
that  of  the  second  section,  if  not  co-extensive  with  that  of  the  act  of 
August  8,  1846,  yet  serve  to  construe  it^  and  to  authenticate  the  &ct 
of  the  selection  by  the  State,  accepted  by  the  United  States. 

It  is  expressly  as  to  the  lands  of  the  Green  Bay  district,  and  im- 
pliedly as  to  the  others,  including  those  of  the  future  Menasha  district^ 
(to  which  these  belong,)  a  legislative  ratification  of  the  selection  made 
by  Governor  Dewey,  taking  the  odd-numbered  sections  for  the  State 
and  leaving  the  even-numbered  sections  for  the  United  States.  After 
this,  a  more  particular  designation  of  sections,  as  surveyed,  and  the 
approval  of  that  by  the  President,  would  be  matter  of  pure  form  ;  the 
title,  as  title,  was  already  vested  and  complete  in  the  State  of  Wis- 
consin. 

Adjudged  cases  abound  in  which  legislative  grants  to  States  have 
been  held  to  make  good  title  ipao  fctctOy  and  others  in  which  the  title 
has  been  held  to  vest  only  on  selection  of  the  particular  tract  being 
made  by  the  State. 

If,  prior  to  the  selection,  the  grant  be  executory,  on  the  selection 
being  made  it  becomes  executed,  and  the  courts  do  not  favor  attempts 


JOSHUA  J.  GUFPEf.,  29 

of  another  party  to  obtain  title  against  tbe  State. — (Campbell  vs.  Doe, 
12  Howard,  p.  244.) 

There  is  a  great  deal  of  documentary  matter  and  of  discussion  in 
the  case  relative  to  the  nature  and  grounds  of  the  assumed  right  of 
the  pre-emption  claimants  of  Portage  City ;  but  in  my  view  of  the 
subject,  there  is  no  room  to  consider  the  claims  of  these  pre-emptors 
here. 

No  case  of  conflict  is  presented.  The  State  (or  its  grantees)  and 
the  adverse  parties  all  claim  alike  under  the  Qnited  States.  The  State 
has  the  oldest  title,  equitable  and  legal ;  its  selections,  duly  made, 
have  been  duly  approved  by  the  President;  and  he  cannot. lawfully 
issue  to  alleged  municipal  pre-emptors  a  patent  for  lands  which  have 
already  passed  in  fee  to  the  State  of  Wisconsin. 
I  am,  very  respectfully, 

C.  CUSHING. 

Hon.  BoBBRT  McClelland, 

Secretary  of  the  Interior^  Washington  City. 


Exhibit  L. 

DsPABTMBin!  OF  TAB  InTBRIOB, 

December  31, 1856. 

Sir  :  I  return  herewith  the  papers  in  the  Portage  City  case,  sub- 
mitted in  letter  from  your  office  of  the  30th  June  last,  accompanied 
by  others  which  have  since  been  filed,  and  by  a  copy  of  the  opinion 
of  the  Attorney  General,  of  the  22d  instant,  on  the  case,  furnished 
upon  my  submission  to  him  for  that  purpose. 

The  conclusions  to  which  he  has  arrived  are  adopted  by  the  depart- 
ment, and  they  will  be  regarded  as  definitely  settling  the  question  at 
issue  heretofore  on  the  part  of  the  Portage  City  authorities. 
Respectfully,  your  obedient  servant, 

R.  McClelland, 

Secretary. 
Hon.  Thomas  A.  Hendricks, 

Commissioner  of  the  Oeneral  Land  Office. 


District  of  Columbia,         )     . 
City  and  County  of  Washington^  \ 


This  day  personally  came  before  me,  John  H.  Goddard,  a  justice  of 
the  peace  withm  and  for  the  county  and  district  aforesaid,  Richard  M. 
Young,  esq.,  attorney  for  the  inhabitants  of  Portage  City,  Wisconsin, 
and  made  oath,  in  due  form  of  law,  that  he  had  examined  the  fore- 
going petition,  and  that  the  material  facts  and  proceedings,  as  therein 
mentioned,  between  the  inhabitants  and  claimants  of  lots  in  PortagcT 
City,  Wisconsin,  and  the  United  States,  were  truly  and  correctly 
stated  and  set  forth,  to  the  best  of  his  knowledge  and  belief. 

RICHARD  M.  YOUNG 
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Subscribed  and  sworn  to  before  me,  at  my  office^  in  Washington 
city,  this  eighth  day  of  September^  A.  D.  1857. 

JOHN  H.  GODDARD,  J.  P. 

BlOHARD  M.  YOUNO, 

L.  8.  Dixon, 

Attorneys  for  Feiitioner, 


m  THE  COURT  OF  CLAIMS. 


Joshua  J.  Guppey,  connty  judge  of  Columbia  county,  Wisconsin,  as 
trustee  for  the  settlers  and  occupants  of  ^^ Portage  City,"  vs.  Tem 
Unitbd  States. 

SoARBURGH,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  states  that,  on  the  Ist  day  of  January,  A.  D.  1851, 
he  was,  and  since  that  time  has  continued  to  be,  and  now  is,  county 
judffe  of  the  county  of  Columbia,  in  the  State  of  Wisconsin.  He  claims 
in  that  character,  and  as  trustee  for  the  settlers  and  occupants  resid- 
ing thereon,  a  pre-emption  title  to  certain  lands  described  in  his  peti- 
tion, now  known  as  '*  Portage  City,"  under  the  act  of  Congress  ap- 
g roved  May  23,  A.  D.  1844,  ch.  17,  (5  Stat,  at  Largo,  p.  657.)  The 
tate  of  Wisconsin  also  claims  title  to  the  same  lands  under  the  act 
of  Congress  approved  August  8,  A.  D.  1846,  ch.  170,  (9  Stat,  at 
Large,  p.  83.) 

In  the  case  of  John  C.  Hale  vs.  The  United  States,  heretofore  de- 
cided by  this  Court,  and  reported  to  Congress  on  the  16th  day  of  May, 
A.  D.  1856,  we  held  that,  where  there  are  conflicting  claims  of  title 
to  public  lands  of  the  United  States,  and  only  one  of  the  claimants  is 
a  party  to  the  petition,  we  cannot  decide  the  case,  because,  not  having 
the  power  to  convene  all  the  parties  before  us,  we  cannot  do  complete 
justice.  In  that  case  the  Court  say :  ''  While  we  are  informed  that 
there  are  three  claimants  to  this  land,  how  can  we  decide  that  the 
PercifuU  claim  is  the  better  claim,  when  the  other  claimants  are  not 
represented  before  us,  and  have  had  no  opportunity  of  proving  to  us 
that  a  decision  ought  not  to  be  made  in  favor  of  Hale  ?  We  have  no 
power  to  make  other  persons  parties  to  this  proceeding ;  and  without 
that  power,  and  without  hearing  all  the  parties  interested  before  us, 
we  cannot  determine  which  of  them  is  entitled  to  the  land.  A  deci- 
sion, either  in  favor  of  or  against  this  claimant,  must  be  made  upon 
a  partial  view  of  the  case,  and  we  could  not  say,  with  any  certainty, 
that  any  result  we  might  reach  would  be  one  which  would  satisfy 
ourselves,  or  which  ought  to  satisfy  Congress."  The  same  principle 
is  applicable  in  this  case. 

Our  opinion,  therefore,  is,  that  the  petitioner  is  not  entitled  to  an 
order  directing  testimony  to  be  taken  in  this  case. 


36Tn  Congress,  )  SENATE.  (  Mis.  Doc. 

l8t  Session.     \  I  No.  218. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Apbil  1,  1858. — ^Referred  to  the  Committee  on  Cl^ms. 


The  Court  op  Claims  8T7\)niits  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepresentatives  of  the  United 
States  in  Congress  assembled: 

The  Court  op  Claims  respectfully  presents  the  following  document 
as  the  report  in  the  case  of 

JOSEPH  CLYMER  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Letter  from  the  Third  Auditor,  with  accompanying  documents, 
and  the  agreements  of  the  United  States  Solicitor  relative  to  the  same, 
transmitted  to  House  of  Representatives. 

3.  Depositions  of  S.  H.  Woodson,  offered  by  claimant,  transmitted 
to  House  of  Representatives. 

4.  Report  of  Third  Auditor  and  Second  Comptroller  upon  the  claim. 
6.  Claimant's  brief. 

6.  United  States  Solicitor's  brief. 

7.  Opinion  of  the  Court. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r_  _  T  seal  of  said  Court,  at  Washington,  this  first  day  of  ApriL 
L^-^-J    A.  D.  1858. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


UNITED  STATES  COURT  OP  CLAIMS, 

To  the  EonoraUe  Judges  of  the  Court  of  Claims: 

Your  petitioner,  Joseph  Clymer,  of  the  State  of  Missouri,  respect- 
fully showeth,  that  on  the  18th  day  of  April,  1851,  he  entered  into  a 
contract  with  Lieut.  Colonel  Thomas  Swords,  a  quartermaster  in  the 
army  of  the  United  States,  acting  for  and  in  behalf  of  the  United  States, 
which  contract  is  in  the  words  and  figures  following,  to  wit : 
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'^  Articles  of  agreement  made  and  entered  into  at  St.  Lonis,  the 
eighteenth  day  of  April,  anno  Domino  one  thousand  eight  hundred  and 
fifty-one,  between  Lieut.  Colonel  T,  Swords,  quartermaster  United 
States  army,  of  the  one  part,  and  Joseph  Clymer,  of  the  State  of  Mis- 
souri, of  the  other  part. 

This  agreement  witnesseth,  that  the  said  Thomas  Swords,  quarter- 
master for  and  on  behalf  of  the  United  States,  and  the  said  Joseph 
Clymer,  for  his  heirs,  executors  and  administrators,  have  mutually 
agreed,  and  by  these  presents  do  mutually  covenant  and  agree,  to  and 
with  each  other,  as  follows,  to  wit : 

**  Ist,  That  the  said  Joseph  Clymer  shall  receive  at  Fort  Leaven- 
worth, on  the  Missouri  river,  at  any  time  between  the  first  day  of 
May  and  the  thirty-first  day  of  July,  in  each  of  the  years  one  thousand 
eight  hundred  and  fifty-one,  and  one  thousand  eight  hundred  and  fifty- 
two,  respectively,  such  stores,  whether  of  clothing,  subsistence,  ord- 
nance, building  materials,  or  other  property  as  may  be  delivered  to 
him  in  good  order  by  the  assistant  quartermaster,  or  other  agent  of 
the  quartermaster  department  at  Fort  Leavenworth,  and  shall  trans- 
port them  with  all  despatch,  and  deliver  them  in  like  good  order,  and 
condition  to  the  quartermaster  er  assistant  quartermaster  at  £1  Paso, 
in  the  State  of  Texas,  Do&a  Ana,  Don  Fernando  de  Taos,  in  the  Ter- 
ritory of  New  Mexico,  according  to  the  instructions  he  may  receive 
from  the  assistant  quartermaster  at  Fort  Leavenworth,  at  the  time  the 
stores  to  be  transported  may  be  delivered  to  him, 

'^  2d.  That  the  said  Jo^ph  Clymer  shall  transport  such  above  men- 
tioned stores  as  may  be  delivered  to  him  for  transportation,  in  good 
strong  wagons,  well  covered  with  two  new  substantial  duck  covers,  no 
wagon  to  be  loaded  with  more  than  five  thousand  pounds,  (in  addition 
to  the  provision  of  the  teamster,)  and  each  wagon  to  be  drawn  by  six 
yoke  of  good  strong  work  cattle,  or  five  pairs  of  good  strong  mules. 

^^  3d.  That  all  the  means  of  transportation  to  be  used  by  said  Joseph 
Clymer  under  this  agreement,  shall  be  submitted  to  the  assistant 
quartermaster  at  Fort  Leavenworth,  for  his  inspection,  and  such  only 
shall  be  used  as  he  may  accept  as  fit  for  the  trip. 

^'  4th.  That  the  said  Joseph  Clymer  shall  employ  at  least  one  man  in 
addition  to  the  teamsters,  for  every  five  wagons  in  each  train;  each 
man  to  be  well  armed  and  equipped,  and  provided  with  ammunition. 

^'  5th.  That  the  said  Joseph  Clymer  shall  have  a  train  in  readiness 
to  receive  freight  and  to  start  from  Fort  Leavenworth  at  any  time 
between  the  first  day  of  May  and  the  thirty-first  day  of  July,  in  each 
of  the  years  eighteen  hundred  and  fifty-one  and  eighteen  hundred  and 
fifty-two,  due  notice  having  been  previously  given  to  him,  by  the  party 
of  the  first  part,  of  the  amount  of  stores  to  be  transported,  and  of  the 
time  when  the  train  must  be  in  readiness  to  start. 

**  6th  That  the  said  Joseph  Clymer  shall  pay,  at  the  rate  of  the  first 
cost,  to  the  United  States,  with  the  further  amount  o{  &{tj  per  centum 
in  addition^  for  any  damage  or  deficiency,  at  the  point  of  destination, 
in  the  property  delivered  to  him  for  transportation,  unless  it  shall  be 
satisfactorily  shown  by  the  report  of  a  board  of  oflSicers,  which  the  as- 
sistant quartermaster  shall  call  for,  that  the  damage  or  deficiency  was 
unavoidable. 


[':^1 


JOSEPH   CLTMER.  6 

*^  7th.  That  the  said  Joseph  Clymer  shall  be  paid  out  of  theof&oe 
of  the  assistant  quartermaster  at  Fort  Leavenworth,  at  the  following 
rates,  to  wit :  (|12  S4)  twelve  dollars  and  eighty-four  cents  per  hun- 
dred pounds  for  all  weight  delivered  by  him  at  El  Paso,  Texas; 
r|12  50)  twelve  dollars  and  fifty  cents  per  hundred  pounds  for  all 
ireight  delivered  at  Dona  Ana,  New  Mexico ;  ($8  83)  eight  dollars 
and  eighty-three  cents  for  all  freight  delivered  at  Fernando  de  Taos, 
New  Mexico  ;  on  his  producing  the  receipt  of  the  assistant  or  acting 
quartermaster  of  the  post  at  which  the  stores  are  delivered,  for  the 
quantity  delivered,  and  his  certificate  that  they  were  delivered  in  good 
order ;  or  if  damaged,  that  the  damage  was  reported  on  by  a  board 
of  officers,  as  provided  for  in  the  6th  article  of  tnis  agreement. 

*'In  testimony  whereof  the  undersigned  have  hereunto  placed  their 
hands  and  seals  this  eighteenth  day  of  April,  one  thousana  eight  hun- 
dred and  fifty-one," 

"  THOS.  SWORDS,  Q.  M. 
*' JOSEPH  CLYMER. 

**  In  presence  of— 

''Jakes  McKay, 

*'  Wadsworth  Ramsay." 

Your  petitioner  further  shows  that  the  aforesaid  agreement  was 
made,  pursuant  to  a  public  notice  given  by  the  said  Lieut.  Colonel 
Swords,  dated  at  the  office  of  the  quartermaster,  in  the  city  of  St.  Louis, 
January  7«  1851,  and  published  in  the  newspapers  printed  and 
circulated  in  the  State  of  Missouri,  whereby  bidders  were  notified  that 
they  would  be  required  to  bid  for  the  transportation  of  thirty  tons  and 
upwards  to  Fernando  de  Taos,  New  Mexico  ;  of  thirty  tons  and  up- 
wards to  Dona  Ana,  New  Mexico  ;  and  of  one  hundred  and  seventy 
tons  and  upwards  to  Paso  del  Norte,  in  Texas, — and  they  were  re- 
quired by  said  notice  distinctly  to  understand,  that  the  above  specified 
quantities  were  the  minimum  quantities  to  be  transported,  but  that 
every  contractor  should  be  prepared  to  carry  larger  jjuantities  than  the 
said  minimum,  for  each  of  tne  two  years  mentioned  in  said  agreement. 

Your  petitioner  further  shows  that  his  original  bid,  made  pursuant 
to  the  notice  aforesaid,  had  reference  only  to  the  transportation  of 
stores,  &c.,  to  El  Paso  and  Taos,  but  that,  after  the  same  was  made 
and  accepted,  he  was  solicited  by  Maj.  E.  A.  Ogden,  assistant  quarter- 
master at  Fort  Leavenwotrh,  by  a  letter  dated  February  26,  1851,  to 
extend  his  contract  so  as  to  embrace  also  the  transportation  to  Dona 
Ana,  in  New  Mexico,  and  he  consenting  thereto,  the  contract  was  so 
drawn. 

Your  petitioner  further  shows  that  on  the  24th  of  April,  1851,  he 
entered  into  an  agreement  with  David  Waldo,  Jabez  Smith,  and  Wil- 
liam McCoy,  also  of  the  State  of  Missouri,  whereby,  in  consideration 
of  certain  matters  between  them  and  your  petitioner,  he  transferred  to 
them  all  the  beuofit  accruing  from  said  contract,  and  all  the  advan- 
tages and  privileges  appertaining  thereto,  except  to  the  amount  of  trans- 
portation of  150,000  pounds,  or  75  tons,  to  the  post  of  Paso  del  Norte, 
which  amount  was  to  be  transported  alone  by  your  petitioner,  and  to 
oe  for  his  own  particular  use  and  benefit,  and  under  his  entire  control ; 
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and  it  was  also  farther  agreed  between  said  Waldo,  Smith  and  McCoj 
and  yonr  petitioner,  that  joar  petitioner  was  to  receive  and  transport  the 
stores  intended  for  the  post  of  Taos,  leaving  the  said  Waldo,  Smith  and 
McCoy  to  transport  only  all  the  stores  to  Paso  del  Norte  and  Dona  Ana, 
except  the  150,000  pounds  retained,  as  aforesaid,  to  be  transported  to 
Paso  del  Norte  by  said  petitioner ;  by  which  the  said  Waldo,  Smith 
and  McCoy  were  to  transport  190,000  pounds,  or  95  tons,  to  Paso  del 
Norte,  and  60,000  nounds,  or  30  tons,  to  Dofia  Ana.  But  your  peti- 
tioner states  that  tnis  was  a  private  agreement  between  him  and  said 
Waldo,  Smith  and  McCoy,  of  which  the  United  States  had  no  notice. 
Your  petitioner  further  shows,  that  he  and  his  associates  aforesaid, 
had,  under  said  contract,  a  just  right  to  expect,  and  did,  in  &ct,  expect, 
that  they  would  be  supplied  by  the  quartermaster'sdepartment,  accord- 
ing to  the  stipulations  of  said  contract,  with  the  following  amounts 
of  freight  for  each  of  the  years  1851  and  1852,  to  wit : 

To  Paso  del  Norte  150,000  pounds,  at  $12  84 $19,260  00 

To  Toas  60,000  pounds,  at  |8  80 5,298  00 

Which,  according  to  said  agreement  between  said 
Waldo,  Smith,  and  McCoy,  were  retained  for  trans- 
portation by  your  petitioner  alone ;  and  the  following 
to  have  been  transported  by  them,  to  wit : 

To  Paso  del  Norte  190,000  pounds,  at  $12  84 24,396  00 

To  Dona  Ana  60,000  pounds,  at  $12  50 7,500  00 

Making  a  total  per  annum  of. 56,454  00 

Total  for  the  two  years  1851  and  1852 112,908  00 


Yet  your  petitioner  says  that  in  the  year  1851  he  was  furnished  by 
the  said  quartermaster's  department  only  with  the  following  freight 
for  transportation  under  said  contract,  to  wit :  150,141  pounds  to  be 
transported  to  Paso  del  Norte,  and  61,135  pounds  to  be  transported  to 
Dona  Ana.  He  left  Fort  Leavenworth  with  said  freight  in  May,  1851, 
and  delivered  the  freight  for  Paso  del  Norte  at  that  post  on  the  26th 
August,  1851,  in  good  order  and  condition  ;  that  intended  for  Dona 
Ana  he  delivered,  according  to  a  subsequent  agreement,  in  good  order, 
at  Fort  Fillmore,  fifteen  miles  south  of  Dona  Ana,  on  the  25th  Octo- 
ber, 1851,  having  left  Fort  Leavenworth,  with  the  said  last  named 
freight,  on  the  30th  July,  1851.  For  this  freight  transported  in  the 
year  1851,  your  petitioner  received  pay  at  the  contract  price,  that  is,  the 
sum  of  $26,778  11,  or  thereabouts;  whereas,  if  he  had  been  furnished 
with  all  the  freight  that  he  was  entitled  to  by  said  contract,  he  would 
have  transported  the  same,  as  he  was  ready  and  willing  to  do,  accord- 
ing to  the  terms  of  said  contract,  and  would  have  been  entitled  to  be 
paid  the  additional  sum  of  $29,677  89,  which  would  have  made  the 
sum  that  he  was  entitled  to  be  paid  for  that  year  $56,454,  as  afore- 
said. 

Your  petitioner  further  shows  that  he  was  subjected  to  great  loss  in 
getting  ready  to  comply  with  the  conditions  of  said  contract,  that  were 
to  be  performed  on  his  part — ^for  both  the  years  1851  and  1862.    That 


JOSEPH  GLTMEB.  5 

he  purchased  the  necessary  nnmher  of  wagons,  oxen,  &c.,  and  hired 
the  necessary  number  of  men,  and  laid  in  the  necessary  quantity  of 
provions,  &, ,  according  to  said  contract,  to  transport  the  said  minimum 
amount  of  freight  that  was  to  be  transported  by  him  to  El  Paso  Del 
Norte,  for  the  year  1852,  at  a  very  great  cost,  to  wit :  at  about  the 
sum  of  $25,000,  and  had  the  same  on  hand  ready  to  execute  hU  said 
contract  at  the  proper  time  therefor.  But  he  alleges  the  fact  to  be 
that  after  he  had  made  all  the  necessary  arrangements  aforesaid,  to 
wifc :  on  the  22d  March,  1852,  Major  E.  A.  Ogden,  assistant  quarter- 
master at  Fort  Leavenworth,  addressed  him  a  letter,  wherein  he  noti- 
fied your  petitioner  that  he  was  directed  by  the  Quartermaster  General 
to  inform  your  petitioner  that  he  would  not  be  required,  during  the 
then  coming  season,  to  transport  any  stores  under  his  said  contract  of 
the  18th  April,  1851,  which  letter  your  petitioner  received  a  few  days 
after  the  same  was  written.  When  your  petitioner  received  said  notice, 
to  wit :  on  the  6th  April,  1852,  he  informed  the  said  Major  Ogden,  by 
letter,  that  he  had  prepared  a  train  of  thirty  wagons  and  oxen,  for  the 
purpose  of  fulfilling  his  part  of  said  contract,  and  that,  in  consequence 
of  said  notice,  he  must  sustain  a  heavy  loss  ;  therefore  he  must  look 
to  the  department  for  an  indemnity  for  said  loss,  in  consequence  of  the 
non-performance  of  said  contract  on  the  part  of  the  department ;  he 
also  begged  him  to  reflect  on  the  subject  of  a  fair  settlement  of  the 
heavy  investment  he  had  been  put  to.  But  your  petitioner  was  left 
without  remedy  to  enforce  the  compliance  with  said  contract  by  the 
officers  of  the  quartermaster's  department,  and  his  outfit,  which  he 
had  prepared  for  the  occasion,  was  thrown  upon  his  hands,  at  a  great 
and  most  ruinous  sacrifice. 

He  begs  leave  to  embody  herein,  and  to  submit  in  detail,  an  account 
of  the  expenses  to  which  he  was  actually  subjected,  that  your  honors 
may  be  enabled  to  judge  of  the  extent  of  the  injury  he  has  sustained, 
to  wit : 

30  wagons,  at  $180  each $6,400  00 

2  wagons  for  provisions,  at  $180  each 360  00 

64  new  wagon  sheets,  at$10  each 640  00 

3  barrels  rosin,  at  $6  each 15  00 

3  barrels,  760  lbs.,  tallow,  at  10  cents  per  lb 76  00 

16  tar  buckets,  at  $1  60  each 22  50 

3  jack  screws,  at  $3  each 9  00 

8  mess  boxes,  at$3each 24  00 

8  sets  cooking  utensils,  at  $16  each 120  00 

8  new  tents,  at  $10  each 80  00 

8  water  kegs,  at  $2  each r 16  00 

1  set  wagon-maker's  tools 36  00 

192  yoke  of  oxen,  at  $66  per  yoke 10,660  00 

192  ox-yokes,  at  $3  each 676  00 

192  log-chains,  at  $3.50  each 672  00 

3  mules,  at  $75  each 226  00 

2  horses,  at  $86  each 170  00 

6  saddles  and  bridles 75  00 

12,960  lbs.  flour,  at  $3  per  cwt 388  80 
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9,000  lbs.  bacon,  at  10  cts.  per  lb $900  00 

10  bushels  beans,  at  $3  per  bushel 30  00 

200  lbs.  rice,  at  10  cts.  per  lb 20  00 

10  galls,  vinegar,  at  50  cts.  per  gal 6  00 

3  sacks,  480  lbs.,  coffee,  at  14  cts.  per  lb 67  20 

3  bbls.,  750  lbs.,  sugar,  at  10  cts.  per  lb 75  00 

32  teamsters,  6  mos.  each,  at  $20  per  mo 3,840  00 

4  extra  teamsters,  at  same 480  00 

1  conductor,  6  mos.,  $80 per  mo 480  00 

1  assistant  conductor,  at  $50  per  mo 300  00 

38  new  rifles,  at  $20  each 760  00 

38  cartridge  boxes,  at  $1  50  each 57  00 

5  kegs  powder,  at  $6  50  per  keg 32  50 

500  lbs.  lead,  at  10  cts.  per  lb 60  00 

Contingent  expenses,  for  ox-whips,  traveling  expenses, 

&c.,  in  buying  up  outfit 500  00 

Amount  paid  Messrs.  Keller  and  Bussel  for  compromise 

on  the  contract  for  transportation  to  Taos 500  00 


27,560  00 


Your  petitioner  further  shows  that  after  the  said  contract  was 
abandoned  by  officers  of  the  United  States,  he  made  sale  of  such  of 
the  aforesaid  articles  as  could  be  sold,  with  the  utmost  diligence  and 
at  the  best  prices,  but  had  much  difficulty  in  doing  so  in  consequence 
of  the  fact  that  the  same  were  collected  beyond  the  frontier  of  Missouri, 
in  what  is  now  the  Territory  of  Kansas,  where  no  market  could  be 
found  therefor.  But  he  also  submits  in  detail  an  account  of  said  sales, 
to  wit: 

10  wagons,  cost  $200  for  repairs  after  two  years'  ex- 
posure, sold  for  $600 — less  the  repairs $400  00 

6  wagons,  without  repairs 320  00 

2  '<                    <«             100  00 

3  '«                    ''            120  00 

The  remainder  were  worthless. 

192  log-chains 180  00 

100  ox-yokes 75  00 

92      ^'        no  sale. 

2  mules,  $40  each 80  00 

1     *^      strayed  and  not  found. 

1  horse 55  00 

1  horse  died. 

5  saddles,  no  sale. 

202  oxen,  sold  in  St.  Louis 5,200  00 

152     **      sold  in  the  country 1,724  00 

12,980  lbs.  flour,  all  spoiled. 

900  lbs.  bacon  sold  for 250  00 

10  bus.  beans,  no  sale. 
200  lbs.  rice,  no  sale. 
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10  galls,  vinegar^  no  sale. 

3  sacks  coffee  sold  for $22  00 

Sbbls.  sugar 31  00 

32  teamsters,  compromised  at  two-thirds  their  time 1,920  00 

2  extra  hands           "                     ''                 "        180  00 

1  conductor               "                     ''                "        180  00 

1  ass't  conductor      ''                    "                 " 100  00 

38  rifles  sold  for 260  00 

38  cartridge  boxes,  no  sale. 

6  kegs  powder  sold  for 20  00 

500  lbs.  lead 15  00 

3  bbls.  rosin,  no  sale. 

3  bbls.  tallow  sold  for 21  00 

16  tar  buckets,  no  sale. 
3  jack  screws,  no  sale. 
8  mess  boxes,  no  sale. 

8  sets  cooking  utensils  sold  for 30  00 

8  tent  cloths— 3  sold  for 9  00 

8  water  kegs  sold  for 8  00 

1  set  wagon  maker's  tools 16  00 

64  wagon  sheets,  only  26  sold,  for 76  00 

11,386  00 

But  your  petitioner  was  put  to  ^reat  expense  on 
account  of  the  aforesaid  cattle,  as  follows : 

Feeding  384  head,  and  herding  and  penning  7  mos.  at  6 

cts.  per  head,  for  210  nights $4,224  00 

30  head,  died 825  00 

Expenses  of  driving  to  market 900  00 

Which  should  be  deducted 5,949  00 

Net  proceeds  of  sales 5,437  00 

To  recapitulate:  Your  honors  will  see  that  the  account  of  your 
petitioner,  for  actual  expenditure  on  account  of  said  contract,  and  the 
foilure  of  the  United  States,  stands  thus : 

Amount  expended |27,560  00 

Amount  of  sales 5,437  00 

Net  amount  of  expenditure 22,123  00 


But  your  petitioner  respectfully  shows  that  he  is  entitled  to  recover 
of  the  United  United  States  greatly  more  than  the  aforesaid  sum  of 
$22,123,  on  his  own  and  on  account,  of  Messrs.  Waldo,  Smith  and 
McCoy,  to  whom  he  must  account  upon  his  private  agreement  with 
them,  if  anything  is  allowed  on  account  of  the  interest  they  held  by 
said  agreement.     The  aforesaid  sum  of  $22,123  was  expended  by 
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himselt  upon  the  execution  of  that  part  of  said  contract  retained  hj 
him.  As  he  performed  the  trip  to  Paso  del  Norte  in  1851 ,  and  was 
equally  ready  to  perform  that  to  Taos,  he  submits  that  he  is  entitled 
to  be  allowed,  on  his  own  account,  the  value  of  transporting  the  60,000 
pounds  to  the  latter  place,  or  $6,298.  As  he  was  fully  ready,  as  he 
has  already  shown,  to  comply  with  his  contract  in  1852,  and  was  pre- 
vented from  doing  so  by  the  default  of  the  quartermaster's  depart- 
ment, he  also  submits  that  he  is  entitled  to  receive  the  full  price  for 
the  transportation  of  the  150,000  pounds  to  Paso  del  Norte,  or  |19,260, 
and  the  60,000  pounds  to  Toas,  or  5^298,  as  the  just  and  equitable 
measure  of  damages  to  be  paid  him  by  the  United  States,  as  follows : 

Net  amount  of  expenditure.... $22,123  00 

Freight  to  Taos  for  1851 5,298  00 

Freight  to  Paso  del  Norte  for  1852 19,260  00 

Freight  to  Taos  for  1852 5,298  00 

51,979  00 
But  your  petitioner  thinks  that  he  should  be  allowed  for 
direct  injury  to  his  business  and  credit  from  Ist  May, 
1852,  to  Ist  January,  1858 — the  most  of  the  time  being 
engaged  in  disposing  of  the  foregoing  outfit,  and  at- 
tending to  this  business — say 5,000  00 

Also  interest  on  the  sum  actually  paid  out  by  him,  that 
is  $27,560,  for,  say  3  years 4,950  00 

Total  he  should  be  paid 61,929  00 


But  your  petitioner,  claiming  also  on  behalf  of  the  said  Waldo, 
Smith  and  McCoy,  insists  that  he  is  also  entitled  to  recover  for  that 
part  of  the  said  contract  which  he  assigned  to  them,  as  follows : 

For  189,859  pounds  of  freight  that  should  have  been 

furnished  for  Paso  del  Norte  in  1851 $24,379  89 

Same  in  1852 24,379  89 

60,000  pounds  for  DoBa  Ana  in  1852 7,500  00 

56,259  78 
To  which  add  as  above 61,929  00 

Total 118,188  78 


Your  petitioner  states  that  the  item  of  $500  paid  to  Messrs.  Keller 
and  Bussel,  by  compromise,  arose  as  follows :  To  supply  deficiencies 
in  his  means  of  transportation  occasioned  from  casualties  in  the  year 

1851,  he,  on  the  24th  March,  1852,  agreed  to  purchase  of  Kelley  and 
Russel,  10  wagons,  at  $150  each,  to  be  delivered  by  the  4th  April, 

1852,  and  45  yoke,  or  90  cattle,  at  $55  per  yoke,  and  he  was,  afler 
he  was  notified  that  said  stores  would  not  be  furnished  him  for  trans- 
portation, compelled  to  pay  them  the  said  sum  of  $500  to  be  released 
therefrom. 
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Your  petitioner  further  shows,  that  in  1852,  after  the  said  contract 
was  violated,  and  to  save  himself  from  bankruptcy  and  ruin  in  conse- 
quence thereof,  he  applied  to  the  Secretary  of  War  for  just  and  proper 
relief,  and  the  matter  was  referred  by  him  to  the  Quartermaster  Gene- 
ral of  the  United  States.  But  no  final  action  was  had  thereon  by  the 
executive  or  accounting  officers  of  the  United  States,  until  the  same 
was,  on  the  2'7th  December,  1854,  ftiUy  reported  upon  by  the  Third 
Auditor  of  the  Treasury,  whose  report,  on  the  29th  December,  1854, 
was  concurred  in  by  the  Second  Comptroller  of  the  Treasury  ;  which 
said  report  and  concurrence  are  herewith  filed  and  made  a  part  here- 
of, marked  exhibit  A. 

In  pursuance  of  the  opinion  of  the  Third  Auditor  that  it  was  com- 
petent only  for  Congress  to  grant  the  necessary  relief,  your  petitioner 
prepared  a  memorial  to  the  Senate  and  House  of  Bepresentatives, 
which  was,  on  January  2,  1855,  introduced  into  each  House.  In 
the  Senate,  the  same  was  referred  to  the  ^^'Timittee  on  Military 
Affairs,  but  no  final  action  was  had  thereon,  the  said  committee  being 
engaged  in  preparing  a  report  in  favor  of  making  an  allowance  to 
your  petitioner  at  the  adjournment  of  the  last  session,  4th  March, 
1856.  In  the  House  of  Bepresentatives,  the  said  memorial  was  also 
referred  to  the  Committee  on  Military  Affairs,  and  said  committee,  on 
February  23,  1865,  made  a  report  submitting  as  a  part  thereof  the 
report  and  views  of  the  Third  Auditor  and  the  Second  Comptroller  of 
the  Treasury,  and  accompanied  the  same  with  a  joint  resolution  au- 
thorizing the  accounting  officers  of  the  treasury  to  settle  the  claim 
upon  the  principlesof  equity  and  justice. — (See  report.  No.  110,  House 
of  Bepresentatives  33d  Congress,  2d  session,  and  Joint  Resolution  No. 
59,  same  sessiom.) 

All  of  which  your  petitioner  respectfully  submits,  and  prays  that 
he  may  be  awarded  against  the  United  States,  such  an  amount  of  dam- 
ages as  he  may  be  entitled  to  recover,  according  to  the  principles  of 
equity  and  justice,  and  he  will  ever  pray,  &c. 

JOSEPH  CLYMER. 

By  LUKE  LEE,  and 
R.  W.  THOMPSON, 

Bis  Attorneys. 

Statb  of  Indiana,  ) 
Vigo  County.     J 

Be  it  remembered  that  this  day  personally  came  before  me,  the  un- 
dersigned, a  notary  public  in  and  for  said  county,  George  W.  Ewing, 
who  being  duly  sworn  says  that  he  verily  believes  that  the  matter  and 
tilings  set  forth  in  said  petition  of  Joseph  Clymer  are  true  in  sub- 
stance and  matter  of  fact. 

GEO.  W.  EWING. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  notarial 
P  -,  seal  at  Terre  Haute,  in  said  county  this  29th  December,  A.  D. 
L^-  ®--l  1855, 

A.  B.  CRANE, 
Notary  Public. 
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COURT  OF  CLAIMS. 

Joseph  Cltmeb,  t;^.  Thb  United  States. 

In  behalf  of  the  petitioner,  the  nndersigned,  of  counsel  for  him  re- 
spectfully submit  the  following,  as  the  grounds  upon  which  they  ask 
a  recovery  against  the  government : 

I.  The  advertisement  published  in  the  newspaper  at  Independence, 
Missouri,  (see  Appendix  A,)  inviting  proposals  for  the  transportation 
of  stores  to  Fernando  de  Taos,  DoSa  Ana,  and  El  Paso  del  Norte,  in 
New  Mexico,  is  to  be  treated  as  having  the  same  force  and  effect  as  if 
it  were  inserted  in  the  contract  with  the  petitioner  ;  or — 

II.  It  is  to  be  treated  as  a  notice  to  the  petitioner  that  he  should  be 
read  to  transport  the  minimum  quantity  of  stores  specified  in  the 
contract  at  all  events.  Why  not  the  former  ?  It  is  the  basis  of  the 
proposals  invited  from  bidders — the  inducement  held  out  to  them  to 
bid.  In  the  absence  of  it  they  would  not  have  known  what  they 
were  bidding  for,  or  how  to  graduate  the  prices  to  be  paid  them.  It 
expressed  what  the  government  desired  to  have  done,  and  promised 
on  its  part  that  it  would  furnish,  at  all  events,  thirty  tons  of  freight 
to  Ferando  de  Taos,  thirty  tons  to  DoSa  Ana,  and  one  hundred  and 
seventy  tons  to  £1  Paso  del  Norte,  in  all  460,000  pounds,  estimating 
the  ton  at  2,000  pounds,  provided  proposals  were  made.  In  view  of 
this  promise,  the  petitioner  and  others  made  their  bids.  In  view  of  it 
also  the  contract  with  the  petitioner  was,  of  course,  made.  And, 
although  the  contract  does  not  contain,  in  so  many  words,  a  stipula- 
tion that  this  shall  be  the  minimum  quantity,  yet,  being  so  made, 
the  government  cannot  escape  the  obligation  to  ftimish  this  quantity. 

In  construing  this  contract  we  must  be  governed  by  general  and 
established  rules  of  law,  for  the  government,  when  a  party  to  a  con- 
tract with  a  citizen,  is,  in  no  way  exempt  from  those  ru  es — it  pos- 
sesses no  power  of  absolutism.  One  of  them  is,  that  where  one  writing 
refers  to  another  in  relation  to  the  same  subject  matter,  both  are  to  be 
taken  together  to  ascertain  the  meaning. — (Mclver's  lessee  vs.  Walker, 
4  Wheat.,  444;  Jackson  ex  dem  Lowell  vs.  Parkhurst,  4  Wend.,  374.) 

And  this  reference  from  one  writing  to  another  need  not  be  in  direct 
and  express  terms ;  it  may  be  indirect,  or  by  implication  only. — (4 
Phill.  on  Ev.,  C!ow.  &  Hill's  notes,  1,421  note  958  to  p.  647.)  So 
writings  connected  by  necessary  implication  with  a  promissory  note 
may  be  referredto,  to  show  that  the  note  was  conditional. — (Hunt  vs. 
Livermore,  5  Pick.,  395  ;  Davlin  va.  Hill,  2  Fairf.,  R.  434  ;  Hey  wood 
V8.  Perrin,^  10  Pick.,  228.)  This  is  not  in  conflict  with  the  admitted 
doctrine,  litera  acripia  manet,  which  excludes  all  extraneous  evidence 
to  add  to  or  vary  the  terms  of  a  written  instrument,  but  is  received 
to  explain  and  apply  the  writing. — ^4  Phill.  on  Ev.,  984  ;  Cow.  & 
Hill's  Notes,  p.  1467,  and  cases  cited.) 

In  this  case  the  quartermaster  who  made  the  contract  was  acting 
for  the  government,  not  for  himself.     He  cauld  not  contract  without 
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a  previoas  adyertisement  for  bidders,  wherein  he  was  required  to 
specify  the  quantity  of  stores  to  be  transported.  Therefore,  as  he  did 
not  specify  the  quantity  upon  the  face  of  the  contract,  the  advertise- 
ment is  connected,  by  necessary  implication,  with  the  contract,  so  that 
by  reference  to  it  we  may  ascertain  the  quantity  contemplated.  Any 
other  view  would  recognize  the  contract  as  made  on  his  personal 
account,  and  as  giving  him  the  right  to  furnish  the  stores  for  trans- 
portation or  not,  as  was  personally  convenient  to  himself.  Hence,  we 
insist  that  the  advertisement  must  be  treated  as  though  it  were  a  part 
of  the  contract,  for  the  purpose  of  ascertaining  the  minimum  quantity 
of  stores  the  government  was  bound  to  fornish. 

But  it  must  be  so  for  another  reason — that  it  is  the  custom  of  the 
government  to  advertise  for  bidders  before  such  contracts  are  made,  and 
specify  in  the  advertisement  the  quantity  to  be  transported.  In  such 
cases  the  advertisement  becomes  annexed  as  a  customary  incident  to 
a  written  contract,  although  the  contract  does  not  refer  to  it. — (Dorsey 
V8.  Eagle,  7  HaiT.  &  Gill,  321 ;  Stultz  vs.  Dickey,  5  Binn.,  R.  285  ; 
Carson  vs.  Blaze,  2  ibid,  487 ;  Van  Ness  vs.  Pacard,  2  Pet.,  R.  137.) 
The  general  rule  is,  that  custom  is  always  admissible  in  such  cases, 
unless  inconsistent  with  the  written  instrument. — (4  Phill.  onEv., 
C.  &  H.'s  Note,  974,  p.  1456.)  It  is  applied  to  leases,  and  by  it  the 
tenant  is  entitled  to  the  away-growing  crop.  And  it  is  applied  to 
other  transactions  besides  contracts  of  lease,  where  known  usages  have 
been  established,  and  is  one  of  the  admitted  exceptions  to  the  general 
rule — that  a  written  contract  shall  not  receive  additions  from  parol  evi- 
dence. ^^  The  cases  go  on  the  principle  of  a  presumption,  that,  in  such 
transactions,  the  parties  did  not  mean  to  express  in  writing  the  whole  of 
the  contract  by  which  they  intended  to  be  bound,  but  to  make  a 
contract  in  reference  to  these  known  usages." — (4  Phill.  on  Ev.,  C,  & 
H.'s  Note,  974,  1,456  ;  Hutton  vs.  Warren,  1  M.  &  W.,  466  ;  Boor- 
man  V8.  Johnson^  12  Wend.,  574.)  Certain  customs  have  become 
incorporated  with  the  general  law  of  the  country,  which  add  incidents 
to  con  tracts  that  are  not  expressed ,  and  often  supply  a  meaning  apparently 
in  direct  contradiction  of  the  terms  used  ;  (4  PhSU.  on  Ev.,  0.  &  H.'s 
Note,  974, 1,456 ;)  for  example,  a  note  drawn  at  sixty  days  is  payable  at 
sixty-three. 

Judge  Story  says :  ''The  true  and  appropriate  office  of  a  usage  is  to 
interpret  the  otherwise  indeterminate  intention  of  the  parties,  and  to 
ascertain  the  nature  and  extent  of  their  contracts,  arising  not  from 
express  stipulations,  but  from  mere  presumptions  and  implications, 
and  acts  of  a  doubtful  nature. — (Schooner  Reeside,  2Sumn.  R.  569-'70; 
2  Green,  on  Ev.,  §  251.  See  also  authorities  collected  by  Cow.  & 
Hill,  4  Phill.  on  Ev.,  1,409.)  And  usage  may  even  be  proven  to 
influence  the  construction  of  a  contract,  though  contrary  to  some 
general  rule  of  law. — (Renner  vs.  Bank  of  Columbia,  9  Wheat., 
581,  584,  585.) 

But  when,  as  in  this  case,  the  usage  corresponds  with  the  general 
law,  the  contract  is  made  with  reference  to  both.  Where  there  is  no 
custom  to  control  it,  it  is  made  with  reference  to  the  law  only  existing 
at  the  time.— (Story's  Con.  of  Laws,  225,  226,  227.) 
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In  such  cases  the  law  mnst  control  the  contract.  So  where  there 
was  a  clean  bill  of  louiing,  parol  evidence  was  refiised  to  show  a  con- 
temporaneous parol  agreement  that  goods  should  he  stored  on  deck^ 
hecause  the  law  required  them  to  he  stored  under  deck.  That  was  held 
to  be  ''the  judgment  of  the  law  upon  the  face  of  the  instrument," 
and  hence  a  part  of  the  contract  — (Creery  vs.  Holly,  14  Wend.,  30; 
Barber  w,  :Brace,  3  Conn.,  E.  9  ;  S.  P.  Thojnpson  vs.  Ketcham,  8 
John.,  E.  189 ;  Hunt  vs.  Adams,  7  Mass..  618  ;  Pattison  vs.  Hull,  9 
Cow.,  747.) 

In  cases  of  the  kind  now  before  the  Court,  it  has  been  the 
custom  of  the  government — pursuant  to  the  requirement  of  the 
statute — to  advertise  for  bidders,  specifying  the  quantity  of  stores  to 
be  transported.  These  contracts  are  made  with  reference  to  this 
custom,  and,  therefore,  it  must  covtrol  them.  Hence,  if  the  contract 
itself  does  not  state  the  quantity,  we  must  look  to  the  advertisement 
to  ascertain  it.  As  the  law  regulates  this  matter,  by  requiring  that 
advertisements  for  proposals  shall  precede  the  contract,  and  by  render- 
ing void  all  contracts  made  without  them,  therefore,  the  advertisement 
is  a  part  of  the  contract  so  far  as  it  is  necessary  to  explain  what  does 
not  distinctly  appear  upon  its  face. — (See  App.  B.) 

But  the  advertisement  must  be  treated  as  if  it  were  a  part  of  the 
contract,  to  the  extent  indicated,  for  still  another  reason.  It  has  been 
decided  that  where  the  whole  of  a  contract  has  not  been  reduced  to 
writing,  the  part  omitted  may  be  proven  by  parol. — (Hunt  vs.  Adams, 
6  Mass.,  619,  524.  Barker  vs.  Prentiss,  ibid,  434.  McCullock  vs. 
Girard,  4  Wash.,  C.  C.  B.  292,  293.)  We  concede,  that  to  admit 
this  proof,  it  must  appear  that  the  writing  does  not  express  the  whole 
agreement.  In  all  causes  where  it  does  not  do  so,  the  proof  may  be 
made. — (Commissioners  w.  McCalmont,3  Penn.,  E.  122.) 

It  is  not  necessary,  however,  that  the  writing  itself  should  expressly 
rebut  the  presumption  of  completeness. — (JeflFrey  vs.  Walton,  1  Stark., 
E.  267.  in  that  case^  the  contract  was  ^^six  weeks  at  two  guineasy* 
and  Lord  EUenborough  held  it  incomplete  upon  its  face,  but  conclusive 
as  far  as  it  went.  He  would  not  permit  the  time  of  hiring,  nor  rate 
of  payment  to  be  contradicted,  but  admitted  proof  of  an  agreement  to 
be  responsible  for  accidents,  as  a  supplementary  part  of  the  written 
contract.  So  where  there  was  an  agreement  in  writing  for  the  sale  of 
an  interest  in  a  mill  for  a  specified  sum,  in  an  action  for  the  puchase- 
monoy,  parol  evidence  was  admitted  to  show,  that  the  sum  stipulated 
in  the  agreement  was  exclusive  of  the  expenses  of  building,  &c. — 
(Kelly  vs.  Dickson,  2  Blackford,  236.) 

In  Bradley  vs.  the  Washington  and  Georgetown  Steam  Packet  Com- 
pany, 13  Pet.,  E.  94,  this  doctrine  was  examined  at  length  by  the 
Supreme  Court ;  and  after  consideration^  parol  evidence  was  admitted 
of  the  nature  of  the  transaction,  and  what  the  parties  understood  in 
reference  to  it,  to  explain  an  agreement  in  writing  to  pay  for  the 
use  of  a  steamboat.  The  writing  was  simply  an  obligation  to  pay 
money  for  the  hire  of  the  steamer  until  another  was  put  upon  the 
route,  and  the  evidence  admitted  went  to  show  that  the  obligee  was  a 
contractor  for  carrying  the  mail — ^that  when  the  Potomac  was  frozen 
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in  the  winter  he  carried  it  in  post-coaches,  and  that  it  was  closed  by 
ice  soon  after  the  contract  was  made  ;  these  facts  were  held  to  limit  the 
liability,  though  the  other  boat  had  not  been  put  upon  the  route — ^the 
dosing  of  the  river  by  ice  terminated  the  hiring. 

In  Missouri,  it  has  been  decided  that  when  the  county  commissioner 
directed  a  contract  pledging  a  particular  fund,  and  the  contract  was 
made  binding  the  county,  the  contract  could  be  explained  by  the  order 
on  the  record,  and  so  controlled  by  it,  as  that  it  could  not  bind  the 
county. — (Pettis  county  vs.  Kingsbury,  17  Mis.,  479.) 

Now,  it  is  apparent  that  the  \niole  of  the  contract  here  has  not  been 
reduced  to  writing.  As  it  stands,  it  is  for  the  transportation  of  such 
stores,  or  other  property  as  '*  may  be  delivered,"  and  is  signed  by  a 
quartermaster  of  the  United  States  army.  The  stores  to  be  delivered 
were  government  stores,  and  no  other.  And  if  these  only,  no  officer 
could  deliver  them  except  upon  a  contract  made  pursuant  to  custom 
and  law,  by  which  an  advertisement  is  required,  specifying  the  quan- 
tity to  be  transported.  Consequently,  as  the  contract  does  not,  and 
the  advertisement  does  specify  the  quantity,  the  former  is  incomplete 
without  the  latter,  and  the  latter  must  be  referred  to.  We  think  that 
this  conclusion  cannot  be  escaped. 

But  if  it  can,  then  the  advertisement  is  certainly  a  notice,  or  equiva- 
lent to  a  notice  ;  that  the  contractor  must  be  ready,  at  the  appointed 
time,  to  transport  the  minimum  quantity  ;  that  is  the  number  of  tons 
specified  in  it.  See  how  emphatic  are  its  terms  :  ^'  It  is  distinctly  un- 
dlerstood  that  the  above  specified  quantity  are  the  minimum/*  &c. 
The  contract  required  that  notice  should  be  ^iven  of  the  quantity  to 
be  transported  and  of  the  time^  within  the  designated  dates.  That  is, 
notice  was  to  be  given  of  whatever  amount  should  be  transported 
above  the  quantity  which  the  advertisement  required  should  be  covered 
by  the  proposals.  Does  it  not  follow,  then,  that  as  no  such  notice 
was  given,  the  advertisement  is  to  stand  as  such  for  the  quantity 
specified  in  it?  Any  other  view  would  subject  the  government  to  the 
imputation  of  unfairness,  of  holding  out  inducements  to  the  perform- 
ance of  an  act,  and  after  performance,  or  after  preventing  it  by  its  own 
policy,  refusing  to  recognize  them  as  obligatory  upon  itself.  Is  it  not 
easy  to  see  that  the  bidders  in  this  case,  regulated  their  prices  by  the 
quantity  to  be  transported;  that  they  would  transport  the  460,000 
pounds  to  the  points  designated  for  a  less  sum  per  pound  than  they 
would  transport  a  smaUer  quantity  to  the  same  points  ?  And  would 
it  not  be  absurd  to  suppose  that  they  would  have  contracted  at  any 
price,  and  have  expended  large  sums  of  money  to  ^et  ready  for  the 
trip,  when  the  question  of  goin^  at  all,  or  of  being  paid  a  cent  of  remu- 
neration, were  left  wholly  contingent  upon  whether  or  no  they  should 
receive  subsequent  notice?  Hence,  we  must  be  brought  to  the  conclu- 
sion that  in  the  view  of  the  immediate  parties  to  the  contract,  the 
government  was  bound  to  furnish  the  quantity  named  in  the  advertise- 
ment. 

Upon  this  view  of  the  case,  the  Third  Auditor  has  based  his  reason- 
ing, and  it  is  adopted  by  the  Committee  on  Military  AflFairs  of  the 
House  of  Representatives.     He  concedes  that,  under  the  contracts, 
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Olymer  "had  a  right  to  expect"  150,000  pounds  of  freight  for  each  of 
the  years  1851  and  1852,  to  Paso  del  Norte,  and  60,000  pounds  to 
Taos,  and  Waldo  &  Co.,  190,000  pounds  to  Paso  del  Norte,  and  60,000 
pounds  to  DoSa  Ana.  Why  had  they  this  right  t  Of  course,  because 
the  promise  held  out  in  the  advertisement,  that  these  quantities  were 
to  be  transported  at  all  events,  was  the  inducement  to  the  contract. 
And  he  makes  his  proposition  plain  and  unanswerable  by  an  argu- 
ment, which  we  beg  leave  to  adopt,  wherein  h«  expresses  his  views  of 
the  kind  of  notice  provided  for  by  the  contract. — {See  report  of  Com- 
mittee  on  MilUary  Affairs^  House  of  Bepresenlativeaj  2d  seaavouj  32d 
Congress^  report  No.  110,  p.  T.) 

If  this  principle  shall  be  established  by  the  Court,  the  following 
calculation,  made  by  the  Auditor,  will  show  what  were  the  quantities 
to  be  furnished  and  their  prices,  to  wit : 

To  Paso  del  Norte,  Clymer,  150,000  pounds,  at  $12  84 
per  100  pounds |192,60  00 

To  Paso  dd  Norte,  Waldo  &  Co.,  190,000  pounds,  at 
$12  84  per  100  pounds 24,396  00 

To  Taos,  Clymer,  60,000  pounds,  at  $8  80  per  100  pounds       5,298  00 

To  Dofia  Ana,  Waldo  &  Co.,  60,000  pounds,  at  $12  50 
per  100  pounds T,500  00 

Total  per  annum 56,454  00 

Total  for  the  two  years,  1851-52 112,908  00 

This,  then,  being  the  quantity  that  the  government  was  bound  to 
furnish,  and  it  being  conceded  that  none  of  it  was  furnished,  we  assume: 

III.  That  the  United  States  is  bound  to  compensate  the  contractor 
in  damages  for  the  iigury  sustained  by  him,  in  consequence  of  the 
breach  of  the  contract,  in  not  furnishing  the  foregoing  quantity  of 
stores  to  be  transported. 

We  concede  the  difficulty  of  arriving  at  a  precisely  accurate  conclu- 
sion upon  this  branch  of  the  case,  but  will  endeavor  to  present  such 
views  as  are  sanctioned  by  the  law  ;  premising  only  with  the  remark, 
that,  in  all  cases,  sounding  in  damages  much  must  necessarily  be  left 
to  judicial  discretion. 

We  all  agree  that  damages  may  be  both  actttal  and  oonsequ  entialy  and 
that  when  the  latter,  they  must  be  the  natural  and  proximate  conse- 
quence.— (2  Oreen.  on  Ev.j  §256  ;  Sedg.  on  Dam.j  chapter  3.) 

By  the  civil  law  they  are  called  present,  where  the  reparation  may 
be  known,  and  regulated  by  a  view  of  the  events  which  have  actually 
transpired ;  and  not  present,  when  they  depend  on  future  and  uncertain 
events,  and  when  the  reparation  is  to  be  estimated  before  those  events 
happen.  So,  if  you  interrupt  the  lease  of  a  farmer,  who  has  a  lease 
for  a  year,  just  before  harvest,  he  shall  be  allowed  for  the  loss  he  suffers 
by  not  bein^  allowed  to  gatlier  his  crop  on  the  ground,  which  is  pre- 
sent and  easily  estimated.  But  if  his  lease  be  for  several  years,  he 
shall  be  allowed  for  the  loss  sustained  by  not  enjoying  his  farm  for  the 
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remainder  of  his  term.  And  in  estimating  this  latter  damage,  there 
mnst  be  considered  '*  the  events  which  this  farmer  might  have  reason 
to  hope  for  or  fear,  according  to  the  quality  of  the  fruits  or  revenues 
which  this  farm  yielded."  Because  it  is  possible  that  he  might  have 
made  nothing,  it  is  no  reason  why  a  reparation  of  damages  should  not 
be  made  to  him.  The  whole  doctrine  of  the  civil  law,  therefore,  may 
be  summed  up  and  reduced  to  this,  ^'  that  the  reparation  of  damages 
ought  to  be  regulated  by  a  view  of  the  cause  of  the  damage,  and 
of  the  events  which  are  consequences  of  it." — (1  Gushing' s  BomcUj 
1929-'30-'31.) 

The  civil  law  is  said  to  be  the  *' great  fountain  of  equity,"  and 
from  this  fountain  has  been  drawn  the  principle  laid  down  by  Grotius 
and  his  commentator,  Rutherford,  that,  ^^in  estimating  the  damages 
due  for  a  thing  unjustly  taken  or  withheld,  we  are  to  consider  not 
only  the  thing  itself,  but  the  value  likewise  of  its  fruits,  or  profits, 
netly  arising  therefrom." — (Grotius,  b.  ii.,  chap,  xvii.,  sec.  iv; 
Ruth.  In.,  39.) 

In  our  opinion,  these  principles  agree  with  those  of  the  common 
law,  which  are  the  most  approved,  and  constitute  the  foundation  upon 
which  they  rest.  There  is  some  conflict  in  the  decisions,  but  two 
leading  modern  cases  have  laid  down  what  we  consider  the  correct 
doctrine.  In  the  first,  it  is  decided  that  the  damages  for  a  breach  of 
contract  are  such  profits  as  would  have  accrued  to  the  party  from  the 
contract  if  it  had  been  performed. — (Fox  vs.  Harding,  7  Cush.,  516.) 
The  court  in  this  case  draw  a  very  just  and  striking  distinction 
between  proximate  and  remote  or  speculative  damages.  They  say 
that  the  profits  which  form  a  proper  item  of  damages  are  those  which 
would  have  accrued  and  grown  out  of  the  contract  itself  as  the  direct 
and  immediate  result  of  its  fulfillment,  but  that  those  that  are  too 
speculative  to  be  allowed  are  such  as  would  have  been  realized  by  the 
party  from  other  independent  and  collateral  undertakings,  although 
entered  into  in  consequence  and  on  the  faith  of  the  principal  contract. 
They  decide  that  the  cost  and  expenses  of  the  work  and  material 
should  be  estimated,  the  contract  price  deducted,  and  the  price  of  labor 
and  materials  supplied  towards  the  completion  of  the  contract  then 
added. 

In  the  other,  the  direct  question  beforox  the  court  was,  whether 
profits  could  be  allowed  by  way  of  damages  for  the  termination  of  the 
contract  by  one  of  the  parties?  And  the  court  say  that  thev  could 
be.  They  defined  profits  to  be  *'  the  gain  which  the  plain tiflf  would 
have  made  if  he  had  been  permitted  to  complete  his  contract." 
Speaking  further  of  this  kind  of  profit,  they  say,  "for  this  he  ex- 
pends his  time,  exerts  his  skill,  uses  his  capital,  and  assumes  the  risks 
which  attend  the  enterprise.  And  to  deprive  him  of  it,  when  the 
other  party  has  broken  the  contract,  and  unlawfully  put  an  end  to  the 
work,  would  be  unjust.  There  is  no  rule  of  law  which  requires  us  to 
inflict  this  injustice.  Wherever  profits  are  spoken  of  as  not  the  subject 
of  damages,  it  will  be  found  that  something  contingent  nipon/uture 
bargains,  or  speculations,  or  states  of  the  market  are  referred  to,  and 
not  the  difference  between  the  agreed  price  of  something  contracted 
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for  and  its  ascertained  value  or  cost. — (See  Masterton  vs.  Mayor  of 
Brooklyn,  7  Hill's  R.,  61,  and  cases  there  referred  to.)  We  hold  it 
to  be  a  clear  rule  that  the  gain  or  profit,  of  which  the  contractor  was 
deprived  by  the  refnsal  of  the  company  to  allow  him  to  proceed  with 
and  complete  the  work  was  a  proper  subject  of  damages." — (Philadel- 
phia, Wilmington  and  Baltimore  B.  B.  Co.  ve.  Howard,  13  Howard, 
344.} 

Tnese  principles  are  in  analogy  to  those  of  the  civil  law,  and 
directly  apply  to  this  case  ;  and  in  our  view  of  them  and  of  the  facts 
of  the  case,  they  bring  us  to  the  result  which  we  now  submit. 

First,  then,  as  to  the  interest  retained  by  Clymer,  the  petitioner. 

One  of  the  immediate  and  direct  results  of  the  fulfillment  of  the 
contract  by  him  was  the  expenditure  of  a  large  sum  of  money  to  get 
the  train  ready  for  the  transportation  of  the  stores.  For  this  he 
should  be  allowed,  after  crediting  the  government  with  the  net  amount 
produced  by  the  sale  of  the  articles  purchased.  To  this  should  he 
added  the  profits  he  would  have  made  if  he  had  performed  the  service, 
of  which  there  is  proof  in  the  depositions.  The  account  may  be  thus 
stated: 

Amount  expended  in  getting  ready  to  execute  the  con- 
tract      $27,560  00 

Deduct  the  net  proceeds  of  the  sale  of  oxen,  ma- 
terials, &c 5,437  00 

Net  amount  expended 22,123  00 

Add  amount  of  profit  lost  by  violation  of  contract  by 
the  government 14,205  00 

Amount  due  Clymer 36,328  00 


Then  as  to  the  interest  assigned  by  Clymer  to  Waldo  &  Co. 

They  were  to  carry  40,000  pounds  more  to  Paso  del  Norte  than 
Clymer  was,  and  the  same  quantity  to  Dona  Ana  that  Clymer  was  to 
carry  to  Taos.  As  the  proof  shows  the  same  rate  of  profit,  it  is  easy 
to  arrive  at  the  true  amount  of  damages  upon  that  part  of  the  con- 
tract. 

If  the  transportation  of  150,000  pounds  by  Clymer  give 
an  expenditure  of  27,560,  then  190,000  by  Waldo  & 
Co.  will  give |34,909  00 

If  |22,123  be  the  loss  upon  the  $27,560  expended  by 
(^ymer,  then  the  loss  upon  $34,909  expended  by  Waldo 
&  Co.  is $28,022  00 

To  this  add  profits 27,889  00 

Amount  due  Waldo  &  Co 55,911  00 


If  this  calculation  be  adopted,  then  we  arrive  at  the  following  result: 
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Due  on  the  part  of  the  contract  retained  by  Clymer $36,328  00 

Due  on  part  assigned  to  Waldo  &  Co 55,911  00 

Total  sum 92,239  00 

The  Court  must  either  adopt  the  measure  of  damages  here  claimed, 
or,  in  lieu  of  it,  that  which  allows  dead  freight. 

We  all  understand  what  dead  freight  is — that  it  is  the  whole  con- 
tract price,  treating  the  contract  as  executed  and  the  freight  delivered 
at  the  point  agreed  on.  Prima  facie,  a  party  who  contracts  to  de- 
liver freight  at  a  particular  place,  and  is  prevented  by  the  other  con- 
tracting party,  is  entitled  to  the  whole  compensation  agreed  on ; 
because  a  tender  and  offer  to  perform  is  equivalent  to  a  performance. — 
(Shannon  t;9.  Comstock,  21  Wend.,  457.)  It  is  precisely  analagous 
to  the  case  where  a  party  contracts  to  work  a  year  or  any  other  given 
time  for  a  stipulated  sum,  and  is  prevented  by  the  other — he  is  entitled, 
prima  Jade,  to  the  compensation  agreed  on ;  but  if  he  has  received 
other  compensation  for  his  services  from  others  during  the  year,  that 
shall  be  deducted  from  the  sum  to  be  paid. — (Costigan  vs.  Mohawk 
and  Hudsoii  R.  R.  Co.,  v%.  Hudson,  2  Denio,  609;  Hecksher  w. 
McCrea,  24  Wend.,  304  ;  6  Attorney  General's  Opinions,  516.)  So, 
precisely,  in  cases  of  freight.  Where  a  merchant  engages  to  furnish 
a  given  quantity  for  a  ship  he  must  pay  dead  freight  for  the  fiEtilure 
to  furnish  it — deducting  whatever  may  have  been  received  from  other 
persons  for  freight  taken  in  lieu  of  the  amount  stipulated  to  be  fur- 
nished.— (Abbott,  277-8.)  For  rule  in  reference  to  compensation  for 
part  performance  and  indemnity  for  loss  in  respect  to  the  part  of  a 
contract  unfinished,  see  also  Shannon  vs.  Comstock,  21 ;  Wend.,  457  ; 
Wilson  vs.  Martin,  1  Denio,  602;  Spencer  t;«.  Halstead,  1  Denio,  606; 
Clark  vs.  Messiglia,  1  Denio,  317;  Durkee  vs.  Mott,  8  Bart,,  423; 
Chamberlin  vs.  McAllister,  6  Dana,  352  ;  Walworth  vs.  Pool,  6  £ng., 
(Arkansas,)  394. 

It  is  to  be  observed  in  reference  to  all  this  class  of  cases,  that  the 
question  whether  the  party  who  has  been  prevented  from  performing 
his  contract  has  received  compensation  from  other  persans  during  the 
time  he  had  to  execute  the  contract,  is  one  of /oc^,  and  that  it  may  be 
proved  as  matter  of  defence  in  mitigation  of  damages.  If  it  is  not 
proved,  or  has  not  been  received,  then  d^ad  freight  is  recoverable, 
and  is  the  true  and  only  measure  of  damages  it  the  rule  we  have 
claimed  in  reference  to  profits  be  rejected.  Here  there  is  no  pretence 
that  any  such  state  of  case  existed.  The  fact  is  that,  as  to  Clymer 
himself,  he  has  done  nothing  of  consequence  since  but  press  his  claim 
upon  the  government.  It  has  broken  him  up  entirely,  and  put  it 
out  of  his  power  to  engage  in  profitable  business  of  any  kind. 

If  this  rule  be  adopted  the  damages  can  be  easily  ascertained — 
they  are  the  contract  prices  for  the  whole  freight,  thus  : 

For  Clymer $49,116  00 

For  Waldo  &  Co 63,792  00 

Total 112,908  00 

Mia.  Doc.  218 2  ~^' 
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And  thiB  brings  us  to  another  question  of  more  difficulty — which  is, 
■whether  or  no  interest  should  be  allowed  upon  the  amount  of  money 
expended  by  these  parties,  for  and  on  account  of  the  United  States,  in 
preparing  to  execute  this  contract — that  is  upon  the  $62,469,  which 
IS  the  aggregate  of  the  sum  expended. 

The  question  is  of  the  greatest  importance,  whether  the  United 
States  is  in  any  case  liable  for  interest  for  money  laid  out  and  ex- 
pended upon,  and  in  the  execution  of  a  contract,vthe  performance  of 
which  the  government  has  prevented,  and  as  there  is  no  act  of  Congress 
directly  authorizing  it,  the  right  to  it  must  be  maintained,  if  at  all, 
upon  other  than  statutory  grounds. 

By  the  act  organizing  this  Court  it  is  the  duty  of  the  Court  not 
only  to  find  the  facts  in  all  the  cases  before  them,  but  to  apply  the 
law  to  those  facts.  What  law  ?  If  there  be  a  statutory  law  appli- 
cable to  the  case  that  must  be  applied,  because  that  must  govern. 
But  if  there  be  no  statutory  law,  then  the  common  law  must  be 
applied,  because  under  the  Constitution  the  principles  of  that  law,  so 
far  as  they  are  applicable,  have  been  adopted.  They  are  to  be  applied 
to  all  matters  of  which  a  court  can  take  cognizance,  because  wnen  a 
court  is  created  it  is,  under  the  Constitution,  required  to  adopt  the 
principles  of  the  common  law,  unless  there  is  something  to  the  contrary 
m  the  act  creating  it.  There  being  nothing  of  this  sort  in  the  act 
creating  this  Court,  it  is,  therefore,  a  common  law  and  equity  court, 
and  must,  in  controversies  with  the  government,  adopt  the  rule  laid 
down  by  Judge  Baldwin  in  the  case  of  the  United  iStates  va.  Arre- 
dondo,  6  Peters,  711,  '^  decide  as  between  man  and  man  on  the  same 
subject  matter."  These  are  the  rules  which  Congress  has  prescribed: 
that  is,  by  not  prescribinc  any  other,  these  are  the  rules  that  must 
prevail.  What  then  are  the  rules  of  the  common  law  in  reference  to 
the  allowance  of  interest? 

In  England  the  general  doctrine  is,  that  upon  simple  contracts, 
interest  is  not  an  incident  to  the  debt,  unless  there  is  an  agreement  to 
that  effect,  either  express  or  implied,  although  money  has  been  un- 
justly denied,  or  improperly  withneld,  even  in  cases  of  fraud.  Where 
there  has  been  long  delay  in  payment,  and  the  withholding  of  money 
has  been  vexatious  and  oppressive,  it  may  be  allowed,  by  a  jury,  as 
damages.  This  power  was  expressly  given  to  juries  by  the  statutes  of 
3  and  4  W.,  because  in  such  cases  interest  is  not  an  incident  to  the 
debt.  This  statute  was  applied  to  foreign  judgments,  as  in  Bunn  vs. 
Dalzell,  2  C.  &  P.  376.  But  the  authorities  sustaining  these  posi- 
tions are  reviewed  by  this  Court,  in  the  case  of  Todd  vs.  The  United 
States. 

But  we  submit  that  the  doctrine  established  in  this  country  does  not 
go  to  this  extent  against  the  allowance  of  interest.  It  agrees  with  the 
English  doctrine,  that  it  cannot  be  recovered  upon  unliquidated  claims, 
and  that  in  some  cases  where  it  is  not  an  incident  to  the  debt — as 
where  money  has  been  unreasonably  and  vexatiously  withheld — it 
may  be  allowed  as  damages.     But  then  the  analogv  ceases. 

The  case  of  Crockford  vs.  Winter,  1  Camp.  129,  has  been  overruled 
in  Dodge  vs.  Perkins,  9  Pick.  369,  where  the  S.  C.  of  Mass.,  held  that 
where  money  was  obtained  by  fraud,  the  law  required  the  party  to 
pay  it  over  immediately,  and  implied  a  promise  to  pay  interest  if  he 


JOSEPH  CLTMER  19 

did  not.  So  also  in  Wood  vs.  Robbins,  11  Mass.,  506;  and  in  Fowler 
V8.  Shearer,  7  Mass.,  14,  the  doctrine  was  applied  to  cases  where 
monej  was  lawfully  obtained  and  misapplied,  as  by  an  attorney.  The 
same  rule  was  applied  in  Pennsylvania,  where  an  agent  had  refused 
to  render  an  account  for  an  unreasonable  time.  Crawford  vs.  Wil- 
ling, 1  Dallas,  349  ;  also  in  N.  Y.  in  Williams  vs.  Stoors,  6  John., 
G.  R.  353.  In  that  State  it  has  been  likewise  settled,  that  interest  is 
to  be  allowed  for  money  received  or  advanced  for  the  use  of  another 
**  after  a  default  in  payment." — (Campbell  vs.  Mesier,  6  John.,  C. 
B.  24.)     And  such  we  suppose  the  law  to  be  in  all  the  States. 

In  the  case  already  referred  to,  of  Dodge  vs.  Perkins,  Judge  Put- 
nam reviews  both  the  English  and  American  authorities,  and  adopts 
the  opinion  of  Lord  Thurlow,  in  Boddam  vs.  Ryley,  1  Bro.  C.  C, 
239;  and  2  Bro.  C.  C,  2,  wherein  he  came  to  the  conclusion,  that 
"all  contracts  to  pay,  undoubtedly  give  a  right  to  interest  from  the 
time  when  the  principal  ought  to  be  paid."  He  then  proceeds  to  say: 
"We  have  no  statute  regulating  this  subject,  and  none  is  necessary 
upon  the  principles  of  the  common  law  ;  we  think  it  clear  that  interest 
is  to  be  allowed  where  the  law,  by  application,  makes  it  the  duty  of 
the  party  to  pay  over  the  money  to  the  owner  without  any  previous 
demand  on  his  part.  Thus,  where  it  was  obtained  and  held  by  fraud, 
interest  should  oe  calculated  from  the  time  when  it  was  received.  So, 
where  there  has  been  a  default  of  paying  according  to  agreement,  ex- 
press or  implied,  to  pay  on  a  certain  day,  or  after  demand,  or  after  a 
reasonable  time." 

"  The  nature  and  extent  of  the  undertaking  must  depend  upon  the 
facts  proved  in  each  particular  case.  But  when  it  is  ascertained  at 
what  time  the  money  should  have  been  paid,  the  law  raises  a  promise 
to  pay  damages  for  the  detention  after  the  breach  of  the  contract. 
For  it  is  the  essence  of  every  assumpsit  or  undertaking,  that  it  is  to 
be  performed  specifically,  or  that  damages  shall  be  paid  for  the  non- 
performance." 

Judge  Putnam  had  previously  reviewed  the  English  rule  in  Wood 
vs.  Robbins,  and  established  the  same  doctrine  as  in  Dodge  vs.  Per- 
kins. He  theu  referred,  approvingly,  to  the  case  of  Elkins  vi.  the 
East  India  Company,  1  P.  Will.,  396,  where  it  was  decided  that  the 
rule  in  equity  was  to  allow  interest  for  money  had  and  received,  or 
money  lent. 

Upon  the  principles,  then,  settled  in  the  American  cases,  we  think 
it  quite  clear,  that  whenever  it  is  the  duty  of  a  party  to  pay  over 
money,  and  he  does  not  do  it,  interest  is  recoverable.  Such  is  the 
case  where  A.  pays  money  at  the  request  and  for  the  use  of  B.  In 
such  cases  the  law  not  only  implies  the  duty  to  pay  it  back,  but  an 
agreement  to  pay  interest  for  withholding  it.  So  it  has  been  held  in 
Massachusetts. — (Gibbs  vs.  Bryant,  1  rick.,  118;  and  also  in  New 
York.     Kensallear  Glass  Factory  vs.  Reid,  5  Cow.,  602.) 

For  cases  in  which  the  question  of  the  payment  in  interest  is  fully 
discussed,  see  Jacobs  vs.  Adams,  1  Dallas,  50;  Dilworth  vs.  Sin- 
derling,  1  Binney,  494 ;  Commonwealth  vs.  Crevor,  3  Binney,  121 ; 
Oillett  vs.  Mainard,  5  John.,  88;  Pease  vs.  Barber  3  Caines,  266; 
People  vs.  Gasherie,  9  John.,  71 ;  Winthrop  vs.  Cartelon,  (and  oases 
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Cited,)  12  Mass.,  4 ;  Walker  vs.  Bradley,  3  Pick  ,  261  ;  Beahm.  Mc- 
Allister, 8  Wend. ,  109  ;  Wood  vs.  Hickok,  2  Wend.,  501 ;  Rensallear 
Glass  Factory  vs.  Reid,  3  Cow.,  436,  and  5  Cow.,  696;   (this  is  a 
leading  case ;)  Chitty  on  Con.,  (4  Am.  Ed.,)  506;  Bapelie  vs.  Emery, 
1  Dallas,  349  ;  Brown  vs.  Campbell,  1  Searg.,  &  R.,  179 ;  Campbell 
vs.  Mesier,  6  John.,  C.  R.,  24  ;  Bealz  vs.  Guernsey,  8  John.,  R.  446 ; 
Amory  vs.  McGregor,  15  John.,  R.  38;  Taylor  vs.  Knox,  1  Dana, 
398  ;  King  vs.  Diehl,  9  Searg.  &  R.,  409  ;  Graham  vs.  Williams,  16 
ibid,  257  ;  Fashalt  vs.  Read,  16  ibid,  266  ;  Selden  vs.  James,  6  Ran- 
dolph, 465 ;  Brockenborough  vs.   Blythe,  3  Leigh,  619  ;  Hart  vs. 
Brand,  1  A.  K.  Marshall,  161  ;  Harrison  vs.  Long,  4,  Desaus,  110. 
This  is  precisely  the  condition  of  the  parties  in  this  case.     The 
money  expended  in  the  execution  of  this  contract  was  expended  for 
the  use  and  at  the  request  of  the  government,  and  it  was  the  duty  of 
the  government  to  indemnify  the  party  immediately,  and  that  without 
demand.     The  obligation  to  pay  interest  for  not  doing  so,  is  implied. 
Therefore  we  think  it  should  be  allowed,  not  upon  the  unliquidated 
damages,  but  upon  the  net  amount  actually  expended,  and  from  the 
date  of  the  expenditure.     If  it  were  not  so,  the  rights  of  individuals 
would  not  be  safe  when  depending  upon  the  justice  of  the  nation. 
And  there  should  be  no  higher  degree  of  iustice  than  that  which  a 
nation — more  especially  one  like  ours^leals  out  to  its  own  citizens. 
In  vain  would  it  seek  applause  by  demanding  of  foreign  governments 
just  indemnity  for  wrongs  done  to  those  who,  from  whatever  cause, 
nave  temporarily  expatriated  themselves,  if,  in  its  domestic  intercourse 
with  its  citizens  at  home^  it  shall  deny  them  full  and  ample  redress, 
according  to  the  just  measure  of  the  law,  for  injuries  inflicted  by  its 
own  agents.     This  justice  may  be  now  expected,  because  the  rules  by 
which  it  is  to  be  secured  and  dispensed  are  to  be  settled  by  a  judicial 
tribunal,  in  whose  hands  alone  can  the  balance  be  evenly  and  impar- 
tially held.     This  Court,  in  settling  these  rules  and  dispensing  this 
justice,  drawn  from  the  pure  fountain  of  the  law,  have  it  in  their  power 
to  illustrate  the  truth  of  a  well  known  sentiment,  that,  if  all  other 
departments  of  the  government  shall  fail,  the  great  principle  of 
morality  and  good  government  may  still  find  security  in  a  firm,  inde- 
pendent, and  consistent  judiciary. 

F.  P.  STANTON, 
R.  W.  THOMPSON, 
Attorneys  for  Petitioner. 
Washington,  December j  1856. 


APPENDIX. 

A. 

Quartbrmastbb's  Office,  St.  Louis,  Missouri, 

January  7,  1851. 
Sealed  proposals  will  he  received  at  this  office,  corner  of  Washing- 
ton avenue  and  Second  street,  until  the  15th  day  of  February  next, 
for  the  transportation  of  army  supplies  to  the  places  named  below,  for 
two  years,  commencing  on  the  1st  of  May,  1851. 
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To  Fort  Kearny,  on  the  Platte,  fifty-four  tons  and  upwards. 

To  Fort  Laramie,  eighty  tons  and  upwards. 

To  Fort  Mackay,  at  the  crossing  of  the  Arkansas,  Santa  Fe  trail, 
fifty-four  tons  and  upwards. 

To  Fernando  de  Taos,  New  Mexico,  thirty  tons  and  upwards. 

To  Santa  Fe,  one  hundred  and  thirty  tons  and  upwards. 

To  Albuquerque,  New  Mexico,  fifty-seven  tons  and  upwards. 

To  Dofia  Ana,  New  Mexico,  thirty  tons  and  upwards. 

To  Paso  del  Norte,  New  Mexico,  one  hundred  and  seventy  tons  and 
upwards. 

Separate  proposals  will  be  received  for  each  of  the  above  routes,  or 
bids  may  include  two  or  more ;  but  in  each  case  the  contractor  will  be 
required  to  bind  himself  to  receive  at  Fort  Leavenworth,  at  any  time 
during  the  months  of  May,  June,  and  July  of  each  year,  such  army 
stores,  whether  of  clothing,  subsistence,  ordnance,  or  other  govern- 
ment property,  which  may  there  be  delivered  to  him  or  his  agent, 
suitably  packed  and  prepared  for  transportation,  to  be  by  him  deliv- 
ered in  like  good  order  at  the  place  or  places  agreed  upon. 

It  is  distinctly  understood,  that  the  above  specified  quantities  are 
the  minimum,  and  every  contractor  should  be  prepared  to  carry  larger 
quantities,  of  which  due  notice  will  be  given. 

The  bids  will  state  the  price  for  the  transportation  of  every  hun- 
dred pounds,  and  every  bid  must  be  accompanied  by  the  guarantee  of 
some  responsible  person  as  to  the  good  faith  and  ability  of  the  bidder 
for  the  performance  of  the  contract. 

The  privilege  is  reserved  to  reject  any  or  all  the  bids,  if  deemed  to 
the  public  interest  to  do  so. 

No  transfer  or  assignment  of  bids  will  be  admitted  or  recognized, 
And  no  bid  will  be  accepted  from  any  individual  or  firm,  if  he  or  they 
put  in  more  than  one  bid. 

THOMAS  SWORDS, 
Lieut.  Col.  and  Quartermaster j  U.  8.  A. 


B, 

Regulations  of  the  quartermaster's  department : 

^^  No.  42.  All  purchases  and  contracts  for  supplies  or  services  for 
the  army,  except  personal  services,  when  the  public  exigencies  do  not 
require  the  immediate  delivery  of  the  article  or  performance  of  the 
service,  shall  be  made  by  advertising  a  sufficient  time  previously  for 
proposals  respecting  the  same." 

'^No.  48.  The  advertisement  and  the  bids  received,  shall  be  sent 
with  the  contract  to  the  bureau." 
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in  the  court  of  claims. 

On  the  Petition  op  Josepu  Cltmer. 

Britf  of  the  United  States  Solicitor. 

On  the  7th  day  of  January,  1851,  Lieutenant  Colonel  Swords  of  the 
quartermaster's  department,  published  the  following  advertisement: 

Quartermaster's  Office, 
St.  Louis  J  Mo.f  January  7,  1851. 

Sealed  proposals  will  be  received  at  this  office,  corner  of  Washing- 
ton avenue  and  Second  street,  until  the  15th  day  of  February  next, 
for  the  transportation  of  army  supplies  to  the  -places  named  below,  for 
two  years,  commencing  on  the  1st  of  May,  1851. 

AnnTiaUy. 

To  Fort  Kearny,  on  the  Platte,  fifty-four  tons  and  upwards. 

To  Fort  Laramie,  eighty  tons  and  upwards. 

To  Fort  Mackay,  at  the  crossing  of  the  Arkansas,  Santa  Fe  trail, 
fifty-four  tons  and  upwards. 

To  Fernando  de  Taos,  New  Mexico,  thirty  tons  and  UDwards. 

To  Santa  Fe,  one  hundred  and  thirty  tons  and  upwaras. 

To  Albuquerque,  New  Mexico,  fifty-seven  tons  and  upwards. 

To  DoSa  Ana,  New  Mexico,  thirty  tons  and  upwards. 

To  Paso  del  Norte,  New  Mexico,  one  hundred  and  seventy  tons  and 
upwards. 

Separate  proposals  will  be  received  for  each  of  the  above  routes,  or 
bids  may  include  two  or  more ;  but  in  each  case  the  contractor  will  be 
required  to  bind  himself  to  receive  at  Fort  Leavenworth,  at  any  time 
during  the  months  of  May,  June,  and  July  of  each  year,  such  army 
stores,  whether  of  clothing,  subsistence,  ordnance,  or  other  govern- 
ment property,  which  may  there  be  delivered  to  him  or  his  agent, 
suitably  packed  and  prepared  for  transportation,  to  be  by  him  de- 
livered in  like  good  order  at  the  place  or  places  agreed  upon. 

It  is  distinctly  understood,  that  the  above  specified  quantities  are 
the  minimum,  and  every  contractor  should  be  prepared  to  carry  larger 
quantities,  of  which  due  notice  will  be  given. 

The  bids  will  state  the  price  for  the  transportation  of  every  hundred 
pounds,  and  every  bid  must  be  accompanied  by  the  guarantee  of  some 
responsible  person  as  to  the  good  faith  and  ability  of  the  bidder  for 
the  performance  of  the  contract. 

The  privilege  is  reserved  to  reject  any  or  all  the  bids,  if  deemed  to 
the  public  interest  to  do  so. 

No  transfer  or  assignment  of  bids  will  be  admitted  or  recognized ; 
and  no  bid  will  be  accepted  from  any  individual  or  firm,  if  he  or  they 
put  in  more  than  one  bid. 

THOMAS  SWORDS, 
Lieut.  Col.  QuartemuLster^  U.  S.  A. 
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On  the  15th  of  January,  1851,  Colonel  Swords  enclosed  a  copy  of 
this  advertisement  to  Mr.  Clymer,  and  Mr.  Clymer  made  a  bid  which 
was  the  lowest  offer  for  transportation  to  two  of  said  posts,  and  it  was 
therefore  accepted  in  a  letter  of  the  15th  July,  1851 ;  and  Clymer  was 
also  invited  in  the  same  letter  to  take  the  transportation  to  the  other 
posts  also ;  he  did  so,  and  the  agreement  made  between  the  parties 
was  afterwards,  on  the  18th  April,  1851,  formally  reduced  to  writing, 
and  is  as  follows: 

Articles  of  agreement  made  and  entered  into  at  St.  Louis,  the 
eighteenth  day  of  April,  A.  D.  one  thousand  eight  hundred  and  fifty- 
one,  between  Lieutenant  Colonel  T.  Swords,  quartermaster  United 
States  army,  of  the  one  part,  and  Joseph  Clymer,  of  the  State  of 
Missouri,  of  the  other  part. 

This  agreement  witnesseth,  that  the  said  Thomas  Swords,  quarter- 
master, for  and  on  behalf  of  the  United  States,  and  the  said  Joseph 
Clymer^  for  his  heirs,  executors,  and  administrators,  have  mutually 
agreed,  and  by  these  presents  do  mutually  covenant  and  agree,  to  and 
with  each  other,  as  follows,  to  wit: 

1st.  That  the  said  Joseph  Clymer  shall  receive  at  Fort  Leavenworth, 
on  the  Missouri  river,  at  any  time  between  the  first  day  of  May  and 
the  thirty-first  day  of  July,  in  each  of  the  years  one  thousand  eight 
hundred  and  fifty-one,  and  one  thousand  eight  hundred  and  fifty-two, 
respectively,  such  stores,  whether  of  clothing,  subsistence,  ordnance, 
building  materials,  or  other  property,  as  may  be  delivered  to  him  in 
good  order  by  the  assistant  quartermaster,  or  other  agent  of  the  quar- 
termaster's department  at  Fort  Leavenworth,  and  shall  transport  them 
with  all  despatch,  and  deliver  them  in  like  good  order  and  condition 
to  the  quartermaster  or  assistant  quartermaster  at  £1  Paso,  in  the 
State  of  Texas,  Dona  Ana,  Don  Fernando  de  Taos,  in  the  Territory 
of  New  Mexico,  according  to  the  instructions  he  may  receive  from  the 
assistant  quartermaster  at  Fort  Leavenworth  at  the  time  the  stores  to 
be  transported  may  be  delivered  to  him. 

2d.  That  the  said  Joseph  Clymer  shall  transport  such  above-men- 
tioned stores  as  may  be  delivered  to  him  for  transportation,  in  good 
strong  wagons,  well  covered  with  two  new  substantial  duck  covers,  no 
wagon  to  be  loaded  with  more  than  five  thousand  pounds,  (in  addition 
to  the  provision  of  the  teamster,)  and  each  wagon  to  be  drawn  by  six 
yoke  of  good  strong  cattle,  or  five  pairs  of  good  strong  mules. 

3d.  That  all  the  means  of  transportation  to  be  used  by  said  Joseph 
Clymer  under  this  agreement  shall  be  submitted  to  the  assistant  quar- 
termaster at  Fort  Leavenworth,  for  his  inspection,  and  such  only  shall 
be  used  as  he  may  accept  as  fit  for  the  trip. 

4th.  That  the  said  tfoseph  Clymer  shall  employ  at  least  one  man, 
in  addition  to  the  teamsters,  for  every  five  wagons  in  each  train,  each 
man  to  be  well  armed  and  equipped,  and  provided  with  ammunition. 

6th.  That  the  said  Josepn  Ciymer  shall  have  a  train  in  readiness 
to  receive  freight  and  to  start  from  Fort  Leavenworth  at  any  time  be- 
tween the  first  day  of  May  and  the  thirty-first  day  of  July,  in  each 
of  the  years  eighteen  hundred  and  fifty-one  and  eighteen  hundred  and 
fifty-two,  due  notice  having  been  previously  given  to  him,  by  the  party 
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of  the  first  part,  of  the  amount  of  stores  to  be  transported,  and  of  the 
time  when  the  train  must  be  in  readiness  to  start. 

6th.  That  the  said  Joseph  Clymer  shall  pay,  a<.  the  rate  of  the  first 
cost,  to  the  United  States,  with  the  further  amount  of  fiity  per  centum 
in  addition,  for  any  damage  or  deficiency,  at  the  point  of  destination, 
in  the  property  delivered  to  him  for  transportation,  unless  it  shall  be 
satisfactorily  shown  by  the  report  of  a  board  of  officers,  which  the 
assistant  quartermaster  shall  call  for,  that  the  damage  or  deficiency 
wa't  unavoidable. 

7th.  That  the  said  Joseph  Clymer  shall  be  paid  out  of  the  office  of 
the  assistant  quartermaster  at  Fort  Leavenworth,  at  the  following 
rates,  to  wit :  ($12  84)  twelve  dollars  and  eighty-four  cents  per  hun- 
dred pounds  lor  all  freight  delivered  by  him  at  £1  Paso,  Texas; 
($12  50)  twelve  dollars  and  fifty  cents  per  hundred  pounds  for  all 
freight  delivered  at  Dofia  Ana,  New  Mexico ;  ($8  83)  eight  dollars 
and  eighty-three  cents  for  all  freight  delivered  at  Fernando  de  Taos, 
Kew  Mexico,  on  his  producing  the  receipt  of  the  assistant  or  acting 
quartermaster  of  the  port  at  which  the  stores  are  delivered,  for  the 
quantity  delivered,  and  his  certificate  that  they  were  delivered  in  good 
order ;  or  if  damaged,  that  the  damage  was  reported  on  by  a  board  of 
officers,  as  provided  for  in  the  sixth  article  of  this  agreement. 

In  testimony  whereof  the  undfjrsigned  have  hereunto  placed  their 
hands  and  seals  this  eighteenth  day  of  April,  one  thousand  eight  hun- 
dred and  fifty-one. 

THOS.  SWORDS,  Q.  M.     [l.  s.l 
JOSEPH  CLYMEU.  [l.  s.] 

In  presence  of— 

Jambs  McEat, 
Wabsworth  Bamsay. 

Under  this  contract  there  was  nothing  forwarded  in  1852,  the  claim- 
ant being  notified  in  March,  1852,  that  this  would  be  the  case.     In 

1851,  107  tons  were  transported,  of  which  77  ==  154,000  pounds  were 
forwarded  to  El  Paso,  and  80  tons  "=  60,000  pounds  to  DoSia  Ana.  For 
the  transportation  performed  in  the  year  1861,  the  petitioner  received 
full  payment,  and  made  no  claim  at  that  time  that  anything  further 
was  due  him  on  account  of  the  contract.     But  on  the  1st  of  April, 

1852,  when  he  was  informed  that  no  transportation  would  be  required 
during  that  year,  he  insisted,  in  a  letter  of  that  date  to  the  quarter- 
master general,  that  by  his  contract  he  had  a  right  to  be  employed  or 
indemnified  for  his  outlay,  &c.  He  has  subsequently  claimed  that, 
instead  of  170  tons  he  should  have  received  in  1851  at  least  230  tons 
of  freight,  on  which  he  would  have  earned  $29,180  40,  in  addition 
to  the  sum  which  he  had  received,  and  that  in  1852  he  should  hav6 
received  the  same  amount  of  freight,  and  earned  thereon  $36,454 ; 
amounting  in  all  to  $85,634  40.  And  I  believe  he  now  claims  this 
sum,  deducting  therefrom  the  amount  which  it  would  have  cost  him 
to  transport  355  tons  of  freight,  of  which  he  claims  that  123  tons 
should  have  been  delivered  to  him  in  1851,  and  the  remaining  230  in 
1852.     It  is  said  by  one  of  the  witnesses  that  the  expense  was  about 


JOSEPH  CLYMEB.  25 

fifty  per  cent,  of  the  price  agreed  to  be  paid,  and  it  is  contended  by 
the  claimant's  counsel  that  it  was  not  so  much.  But  even  on  this 
basis,  the  claim  would  be  $42,322  as  Mr.  Jones  makes  it,  or  $42,817 
as  General  Jesup  makes  it. 

In  support  of  this  claim  it  is  alleged  *Hhat  the  aforesaid  agreement 
was  made  pursuant  to"  the  advertisement  above  quoted  ;  and  it  ap- 
pears, from  what  follows,  that  on  this  allegation  the  inference  is  drawn 
by  the  claimant  that  the  advertisement  is  part  of  the  contract,  and  it 
is  alfc«o  insisted  that  the  requirement  in  said  advertisement  that  every 
contractor  should  be  prepared  to  transport  the  quantities  therein  spe- 
cified, at  least,  and  larger  quantities  on  due  notice,  is  to  be  construed 
as  a  stipulation  on  the  part  of  the  United  States  to  furnish  at  least  the 
minimum  amounts  for  transportation. 

I.  1.  Several  reasons  are  assigned  why  the  advertisement  is  to  be 
regarded  as  part  of  the  contract ;  the  first  is,  that  the  contract  refers 
to  the  advertisement,  not  expressly,  but  by  necessary  implication, 
because  without  such  reference  no  determinate  quantity  is  contracted 
for,  and  Clymer  could  not  safely  prepare  to  execute  the  contract.  If 
this  be  a  defect  in  the  contract,  it  is  one  which  is  not  obviated  by 
recourse  to  the  advertisement,  which  is  also  indefinite  as  to  the  quantity 
to  be  transported.  But  so  far  from  its  being  necessary  to  the  com- 
pleteness of  a  contract  for  transportation  that  either  the  minimum  or 
maximum  as  to  quantity  should  be  stated  in  it,  that  it  is  unusual  to 

5ut  stipulations  respecting  the  amount  in  contracts  with  carriers, 
'hey  generally  contract,  as  Clymer  did,  by  the  pound  or  by  th«  foot. 
But  it  may  be  said  that  Clymer's  undertaking  differed  in  some  circum- 
stances from  that  of  ordinary  carriers,  and  therefore  some  express 
provision  as  to  the  quantity  was  required  to  enable  him  to  prepare  to 
discharge  it.  This  may  be  conceded  without  involving  any  necessity 
to  look  to  extrinsic  testimony  to  see  how  the  parties  had  dealt  with 
that  point.  The  fifth  article  provides  that  due  notice  shall  be  pre- 
viously given  to  Clymer  of  the  amount  of  stores  to  be  transported,  and 
of  the  time  when  the  train  must  be  in  readiness  to  start.  The  object 
of  this  provision  was  obviously  to  enable  Clymer  to  prepare  to  exe- 
cute his  contract  to  transport  all  such  stores  as  should  be  offered  to 
him  at  Fort  Leavenworth,  and  this  was  certainly  ample  provision 
against  any  unreasonable  demand  for  transportation  of  him.  Due 
notice  (that  is,  reasonable  notice  under  all  the  circumstances  of  the 
case,)  was  to  be  given  to  him  of  the  amount  of  stores  required  to  be 
transported.  This  did  not  require  that  Clymer  should  expend  a  dollar 
in  preparing  for  transporting  stores  till  he  was  notifiad  of  the  extent 
of  the  preparations  he  should  make,  and  if  he  did  expend  money 
without  said  notice,  in  anticipation  that  such  service  would  be  required 
on  a  great  scale,  he  had  no  warrant  in  this  contract  to  look  to  the 
United  States  for  indemnity  when  it  turns  out  that  the  United  States 
did  not  require  it. 

If  he  had  failed  to  comply  with  a  call  on  him  for  transportation,  it 
it  would  have  been  a  complete  defence  that  he  had  not  received  notice 
in  time  to  enable  him  to  procure  the  means  of  performing  the  required 
service.  If  it  had  been  said  the  advertisement  was  notice  that  he  must 
always  have  on  hand  sufficient  means  to  transport  230  tons  at  least, 


2f)  JOSEPH   CLTMEB 

because  it  says  that  the  contractor  should  be  prapared  to  that  extent, 
and  that  it  was  only  as  to  any  amount  beyond  that,  that  he  was  en- 
titled to  notice,  he  could  have  said,  my  contract  omits  all  stipulations 
of  that  kind,  and  requires  notice  in  all  cases,  and  does  not  distinguish 
between  the  call  for  the  transpoi*tation  of  230  tons  and  that  for  500 
tons,  except,  that  a  less  time  would  be  due  notice  if  the  smaller  amount 
was  required,  tlian  would  be  due  notice  if  the  larger  amount  was  re- 
quired, because  it  would  probably  take  less  time  to  get  it  ready. 

2.  The  other  ground  for  making  the  advertisement  part  of  the  con- 
tract is,  that  it  is  customary  for  the  government  to  advertise,  and  hence 
^'the  advertisement  becomes  annexed  as  a  customary  incident  to  a 
written  contract,  although  the  contract  does  not  refer  to  it,"  and  this 
is  intended  as  an  assertion  that  it  is  customary  to  consider  the  adver- 
tisement as  part,  and  the  controlling  part  too,  of  the  contract.  If  the 
question  was,  whether  there  had  been  an  advertisement,  it  would  af- 
ford a  ground  for  presuming  one  in  this  case,  to  show  that  it  was  cus- 
tomary, and  the  proof  oflFered — the  regulation  requiring  advertisements 
in  certain  cases — goes  to  no  other  point,  and  does  not  touch  the  ques- 
tion here,  whether  the  advertisement  is  part  of  the  contract.  The  al- 
legation is,  that  it  is  customary  to  consider  the  advertisement  as  part 
of  the  contract.  This  is  the  allegation  or  it  amounts  to  nothing. 
But  as  we  have  no  proof  of  any  custom  to  construe  contracts  with  the 
quartermaster's  department,  so  as  to  include  the  advertisements  which 
may  have  lead  to  the  making  of  them,  and  of  allowing  the  terms  of 
such  contracts  to  be  controlled  by  the  terms  of  such  advertisements, 
and  there  is  no  law  or  custom  in  fact,  which  makes  the  advertisements 
of  the  War  Department  control  the  contracts  entered  into  by  it,  more 
than  there  is  to  make  the  preliminary  negotiations  between  individu- 
als, a  part  of  the  instrument  which  they  have  finally  and  deliberately 
chosen  to  express  the  terms  of  the  agreement  consummated  between 
them. 

3.  The  proof  oflFered  by  Clymeris  thought  by  the  Third  Auditor  to 
show  an  equitable  claim,  although  he  concurs  in  the  views  I  have  above 
expressed  on  the  conclusiveness  of  the  contract,  because  he  assumes 
that  it  shows  there  was  a  mistake  committed  in  omitting  a  stipulation 
on  the  part  of  the  United  States  to  furnish  230  tons  of  freight  to  Cly- 
mer.  But  Clymer  makes  no  allegation  in  his  petition,  that  there  was 
any  such  mistake  committed  in  framing  the  contract,  and  I  have  not 
therefore  felt  called  on  to  meet  this  supposed  case,  by  taking  the  testi- 
mony of  Colonel  Swords,  as  I  would  have  done  had  such  an  allegation 
been  made  by  the  petitioner.  But  he  has  not  made  such  an  allega- 
tion, and  I  am  authorized  to  assume  under  the  circumstances  that  he 
does  not  allege  such  a  fact,  because  it  was  not  true.  He  might  insist, 
on  the  legal  propositions  on  which  he  puts  his  case,  that  the  advertise- 
ment was  to  be  taken  as  part  of  the  contract,  on  the  advice  of  counsel, 
without  doing  anything  wrong ;  but  he  could  not  allege  as  a  fact, 
what  the  Auditor  assumes,  that  a  mistake  had  been  committed  in  leav- 
ing out  the  stipulation  in  question,  without  committing  perjury,  if 
the  statement  was  untrue.  And  there  are  facts  in  the  case,  aside  from 
Mr.  Clymer's  refraining  from  asi^erting  that  there  had  been  such  a  mis- 
take, which  show  conclusively,  that  there  was  not  only  no  such  mis- 
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take  committed  in  point  of  fact,  but  that  Clymer  did  not  construe  the 
contract  himself,  at  the  time  it  was  made,  and  for  more  than  a  year 
afterwards,  as  he  would  now  have  this  Court  to  construe  it.  I  allude 
to  the  fact  in  evidence,  that  less  than  half  of  what  he  now  claims  to 
have  been  the  minimum  amount  of  freight  to  which  he  was  entitled 
under  the  contract  was  given  him  in  1851,  without  any  complaint 
being  then  made  that  he  was  entitled  to  more.  Nor  does  he  even  in 
his  letter  to  the  quartermaster  general  of  the  1st  of  April,  make  any 
such  claim.  He  says  merely  that  he  was  prepared  with  30  wagons, 
&c.,  to  do  the  hauling,  which  was  the  same  preparation  he  had  made 
the  year  preceding,  and  we  may  therefore  assume,  that  if  thesame  amount 
of  freight  had  been  furnished,  he  would  have  been  equally  satisfied. 
It  may  be  true  that  he  was  disappointed  in  fact ;  that  he  had  some  rea- 
son for  supposing — whether  from  the  advertisement,  or  the  verbal  state- 
ments of  the  officers,  or  their  official  estimates — that  this  amount  of 
transportation  would  be  required  ;  and  may,  in  consequence  thereof, 
have  made  a  larger  preparation  without  waiting  for  the  notice  which 
his  contract  required,  in  order  to  warrant  him  in  looking  to  the  United 
States  for  indemnity.  But,  if  he  did  so,  it  was  his  own  improvi- 
dence, and  he  did  it  in  his  own  wrong.  Upon  whom  the  loss  is  to  fall, 
whether  greater  or  less,  depends  on  the  legal  eflfect  of  the  contract, 
and  whether  it  was  there  stipulated,  that  he  should  be  furnished  with 
230  tons  of  freight  by  the  United  States,  at  the  least.  His  own  con- 
duct, under  the  contract,  proves  conclusively,  that  he  did  not  construe 
it  as  containing  any  such  stipulation,  and  that  that  construction  was 
invented  afterwards,  andresorted  toonly  inorderto  meetaloss  which  had 
happened  in  consvquence  of  the  government's  ceasing  to  require  trans- 
portation across  the  plains,  at  a  time  when  emigration  had  also  greatly 
diminished,  the  effect  of  which  was  unexpectedly  to  deprive  Mr. 
Clymer  and  others,  engaged  in  this  business,  of  their  accustomed  em- 
ployment, and  greatly  to  depreciate  the  value  of  the  articles  used  for 
that  purpose. 

II.  As  respects  the  measure  of  damctgps. — If  anything  should  be  al- 
lowed, the  case  of  the  Philadelphia,  Wilmington,  and  Baltimore 
Railroad  Company  vs.  Howard,  in  13  Howard,  p.  344,  cited  by  peti- 
tioner's counsel,  seems  to  be  applicable  to  this  case^  and  that  fixes  the 
profits  which  the  claimant  would  probably  have  made  by  transporting 
the  freight  if  it  had  been  furnished  to  him  by  the  government,  as  the 
amount  which  should  be  allowed  him.  To  determine  this,  we  should 
have  a  detailed  statement  in  proof  of  the  expenses  which  would  have 
attended  the  transportation,  consisting  of  the  cost  of  the  outfit,  that  is,  of 
the  wagons  and  appurtenances,  such  as  jack-screws,  &c. ;  of  the  ani- 
mals, oxen,  mules,  horses,  &c.;  of  the  provisions,  and  of  the  wages, 
&c.,  and  also  of  the  amount  it  would  require  to  insure  the  freight. 
From  the  aggregate  of  these  we  should  deduct  the  estimated  value  of 
the  wagons  and  animals  left  on  reaching  New  Mexico.  This  would 
give  the  expense  of  the  transportation.  This,  deducted  from  the  amount 
of  the  stipulated  price,  would  give  the  profits. 

^  The  witness  McEinney  alone  testifies  on  this  point.  In  his  deposi- 
tion of  April  16, 1853,  which  is  printed  in  the  appendix  to  Mr.  Claude 
Jose's  argument^  addressed  to  General  Jesup^  he  says  ^Hhat  he  has 


28  JOSEPH  CLYMER. 

made  a  calculation  showiDg  the  expense  of  fitting  up  and  sending  ont 
said  train  ;  also  the  sum  of  money  said  wagons  and  teams  would  and 
ought  to  have  brought  on  arrival  in  New  Mexico ;  also,  the  amoaot 
of  money  which  said  Clymer  was  to  get  for  the  transportation  of  said 
freight — all  of  which  deponent  believes  to  be  fair  and  correct,  and  is 
as  follows: 

Amount  for  transportation  of  freight    -        -        -         -     f  20,280  00 
Amount  of  sales  for  wagons  and  teams,  at  two  hundred 
and  sixty-five  dollars  per  team,  in  New  Mexico  8,250  00 

28,530  00 
Less  the  expense  of  sending  out  the  train,  including 
value  of  oxen  and  wagons,  hire  of  hands,  provisions, 
uniil  arrival  in  Mexico    ------         14,325  00 

Which  leaves  a  balance  of      -        -        -        -         14,205  00 


"Deponent  states  that  in  the  above  calculation,  the  value  of  the 
oxen  and  wagons  which  said  Clymer  had  on  hand,  and  ready  for  the  trans- 
])ortation  of  said  freight,  is  put  down  as  part  of  the  expense  incurred  by 
Clymer  in  the  sending  out  of  said  train,  and  deponent  considers  and  be- 
lieves are  set  down  at  a  fair  valuation." 

This  makes  the  profits  $14,205  on  the  107  tons,  or  $42,322  on  the 
whole  ;  which  is  50  per  cent,  of  the  stipulate^  price. 

But  in  another  deposition  he  says,  that  he  had  seen  Mr.  Clymer's 
own  account,  viz :  that  on  page  4  of  the  petition,  and  he  believes  that 
to  be  correct.  Whether  correct  or  not,  Clymer  is  concluded  by  it.  In 
this  statement  the  outfit  is  put  down  at  $27,560,  instead  ot  $20,280, 
as  in  McKinney's  account,  which  maked  $7,280  difference  in  the 
amount  of  the  expense,  and  reduces  the  profits  from  $14,206  to  $7,925 
on  the  107  tons.  That  is  less  than  25  per  cent,  of  the  price,  and 
would  make  the  profits  on  the  whole  $21,161,  instead  oi  $42,322,  and 
certainly  that  would  have  been  an  ample  profit. 

M.  BLAIR,  U.  8.  Solicitor. 


IN  THE  COURT  OF  CLAIMS. 

Joseph  Cltmer  vs.  Thb  United  States. 

Gilchrist,  C.  J.    This  case  is  as  follows : 

On  the  Tth  of  January,  1851,  Lieutenant  Colonel  Swords,  of  the 
United  States  army,  advertised  for  proposals  for  the  transportation  of 
army  supplies  for  two  years,  commencing  on  the  Ist  of  May,  1851. 
Among  the  places  to  which  the  supplies  were  to  be  transported  were 
Fernando  de  Taos,  Dofia  Ana,  and  Paso  del  Norte,  all  in  New 
Mexico.     The  supplies  for  the  first  two  places  were  to  be  thirty  tons 
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and  upwards,  each,  and  to  Paso  del  Norte  one  hundred  and  seventy 
tons  and  upwards.  The  advertisement  also  contained  the  following 
clause:  '^  It  is  distinctly  understood  that  the  above  specified  quantities 
are  the  minimum,  and  every  contractor  should  be  prepared  to  carry 
larger  quantities,  of  which  due  notice  will  be  given.  The  bids  will 
state  the  price  for  the  transportation  of  every  hundred  pounds." 

On  the  18th  day  of  April,  1851,  the  claimant  made  a  contract  with 
Colonel  Swords,  in  writing,  the  substantial  parts  of  which  are  the 
following : 

By  the  first  clause  of  the  contract,  the  claimant  agreed  to  receive  at 
Fort  Leavenworth  at  any  time  between  the  1st  day  of  May  and  the 
31st  day  of  July,  in  each  of  the  years  1851  and  1852,  such  stores,  &c., 
as  might  be  delivered  to  him  by  the  agent  of  the  quartermaster's 
department  at  Fort  Leavenworth^  and  transport  and  deliver  them  at 
the  places  before  mentioned. 

By  the  fifth  clause  of  the  contract^  the  claimant  was  to  have  a  train 
in  readiness  to  receive  freight,  and  to  start  from  Fort  Leavenworth  at 
any  time  between  the  1st  day  of  May  and  the  31st  day  of  July^  in  the 
years  1851  and  1852,  due  notice  having  been  previously  given  him  ot 
the  amount  of  stores  to  be  transported^  and  of  the  time  when  the  train 
must  be  in  readiness  to  start. 

The  seventh  clause  provided  that  the  claimant  was  to  be  paid  |12  84 

eiT  hundred  pounds  for  all  freight  delivered  at  El  Paso,  $12  50  at 
ona  Ana,  and  $8  83  for  the  freight  delivered  at  Fernando  del 
Taos. 

The  petition  alleges  that  by  the  advertisement  bidders  were  notified 
that  they  would  be  required  to  bid  for  the  transportation  of  thirty  tons 
and  upwards  to  Fernando  del  Taos  and  Dofia  Ana,  and  one  hun- 
dred and  seventy  tons  and  upwards  to  Paso  del  Norte  ;  and  that  the 
claimant  had  aright  to  expect  that  he  would  be  supplied  with  340,000 
pounds  of  freight  to  Paso  del  Norte,  and  with  60,000  pounds  of  freight 
to  Fernando  del  Taos  and  Doiia  Ana,  each,  amounting,  in  the  whole, 
for  the  years  1851  and  1852,  to  the  sum  of  112,900  ;  but  that  he  was 
furnished  with  only  150,141  pounds  for  Paso  del  Norte,  and  61,135 
pounds  for  Dofia  Ana.  For  the  freight  transported  in  the  year 
1861  to  Dofia  Ana  he  received  the  contract  price,  being  the  sum  of 
$26,778  11,  whereas  if  he  had  been  furnished  with  all  the  freight  to 
which  he  was  entitled  by  the  contract,  there  would  be  due  him  the 
further  sum  of  $29,677  89.  He  alleges  that  he  made  all  the  neces- 
sary preparations  for  performing  his  contract  to  transport  the  mini- 
mum amount  of  freight  for  £1  Paso  del  Norte,  which  in  the  year  1852 
cost  him  the  sum  of  |26,000,  but  that  after  he  had  made  all  necessary 
arrangements,  to  wit:  on  the  22d  of  March,  1852,  Major  Ogden,  the 
assistant  quartermaster  at  Fort  Leavenworth,  informed  him  by  letter 
that  he  would  not  be  required  to  transport  any  stores  during  the  then 
coming  season.  In  answer  to  which,  on  the  6th  of  April,  1852,  he 
informed  Major  Ogden  that  he  was  prepared  to  fulfill  his  contract,  and 
must  sustain  a  heavy  loss  in  consequence  of  such  notice.  He  furnishes 
a  schedule  of  the  expenses  to  which  he  was  actually  subjected,  amount- 
ing to  the  sum  of  $27,560.  Some  of  the  articles  mentioned  in  the 
schedule  he  sold  for  such  prices  as  could  be  obtained  for  them  beyond 
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he  frontier  of  Missouri,  which  sales  amounted  to|ll,386y  from  wbfch 
hould  be  deducted  the  sum  of  $5,949  for  expenses  and  loss  of  cattle, 
eaving  the  net  proceeds  of  the  sale  only  |5,437.  He  thus  makes  the 
amount  of  his  expenditures  to  he  the  sum  of  $22,123  10.  In  addition 
to  this  he  makes  the  following  claim : 

Freight  to  Taos  for  1851 $5,298 

Freight  to  Paso  del  Norte  for  1852 19,260 

Freight  to  Taos  tor  1852 6,298 

This  makes  his  claim  amount  to  the  sum  of. 61,979 

to  which,  adding  interest  and  damages  for  injury  to  his  business,  it 
amounts  to  $61,929. 

It  appears  that  the  claimant  had  assigned  a  part  of  his  contract  to 
Messrs.  Waldo,  Smith,  and  McCoy,  and  upon  that  part  of  the  contract 
he  claims  the  right  to  recover  the  further  sum  of  $56,259  78,  making 
the  whole  amount  of  the  claim  $118,188  88. 

It  is  contended,  on  the  part  of  the  claimant,  that  the  advertisement 
in  this  case  is  to  be  regarded  as  a  part  of  the  contract,  and  that  if  it 
be  not  so,  it  is,  at  any  rate,  a  notice  to  the  contractor  that  the  govern- 
ment will  furnishfor  transportation,  at  the  specified  rates,  the  minimum 
quantities  mentioned ;  that  without  referring  to  the  advertisement,  the 
contract  is  not  intelligible  ;  that  in  order  to  make  the  advertisement 
a  part  of  the  contract,  the  reference  to  it  in  the  contract  need  not  be 
express,  but  may  be  by  implication  ;  that  it  is  an  unreasonable  con- 
struction of  the  contract  that  the  claimant  was  to  have  ready  a  large 
number  of  wagons  at  a  great  expense,  while  the  government  were  not 
bound  to  furnish  him  any  employment  for  them ;  that  the  advertise- 
ment is  to  be  regarded  as  aiding  in  the  construction  of  the  contract, 
and  is  to  be  considered  as  much  a  part  of  it  as  specifications  for  build- 
ing a  house  are  part  of  the  contract  for  building  it ;  that  the  reason 
why  a  minimum  quantity  is  specified  was,  that  the  claimant  need  not 
keep  his  teams  read;  to  transport  more  than  the  minimum  unless 
upon  due  notice  ;  and  that,  as  the  word  minimum  is  not  in  the  contract, 
unless  reference  is  made  to  the  advertisement  it  cannot  be  ascertained 
what  the  United  States  propose  to  the  claimant  to  perform.  It  was 
also  argued  that,  without  the  advertisement  the  fifth  clause  in  the 
contract,  providing  for  notice  to  the  claimant  of  the  amount  of  stores 
to  be  transported,  is  not  intelligible,  but  with  the  advertisement  it  is 
easily  understood  ;  that  as  he  was  to  have  due  notice  of  the  amount, 
he  was  to  be  prepared,  not  to  transport  any  indefinite  quantity  until 
he  should  receive  notice,  but  only  the  minimum.  The  claimant's 
argument  was  not  founded  upon  the  position  that  extrinsic  evidence 
was  admissible  to  add  to  or  vary  a  written  contract|  but  it  was  asserted 
that  tho  advertisement  constituted  a  part  of  the  contract,  and  that  the 
two  papers  should  be  construed  together. 

There  undoubtedly  may  be  cases  in  which  two  separate  papers  may, 
by  necessary  implication,  constitute  one  contract ;  and  the  material 
question  here  is,  whether  the  advertisement  is  a  part  of  the  contract. 
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By  the  advertieement  the  United  States  say  to  the  bidders,  "for  what 
sum  will  you  contract  to  transport  this  freight  ?  "  It  is,  in  substance, 
a  notice  to  them  of  the  subject-matter  of  a  contract  yet  to  be  made, 
but  it  is  not  of  itself  a  contract.  It  affords  them  such  information  ac 
will  enable  them  to  make  a  contract  with  a  due  regard  to  a  fair  com- 
pensation. But  the  advertisement  is  no  more  a  part  of  the  contract 
than  the  same  information  would  have  been  had  it  been  communicated 
orally.  It  is  one  of  those  preliminaries  which  the  law  says  are  merged 
in  the  contract  when  it  is  made. 

It  is  argued,  that  the  fifth  clause  in  the  contract,  providing  that 
notice  shall  be  given  the  claimant  of  the  amount  of  stores  to  be  trans- 
ported, is  unintelligible  without  the  advertisement,  and  that  this  ren- 
ders it  necessary  that  it  shall  be  considered  a  part  of  the  contract. 
But  there  is  no  ambiguity  in  this  clause.  It  is  a  simple  and  plain 
provision,  which  can  be  made  no  more  intelligible  than  it  now  is  by 
the  addition  of  any  other  words ;  and  if  upon  its  face  the  language 
used  is  intelligible,  we  have  no  authority  to  examine  the  advertise- 
ment for  the  purpose  of  making  those  words  ambiguous  which  are  not 
80  upon  their  face.  There  is  nothing  in  the  contract  which  refers  to 
the  advertisement  or  to  any  other  paper  as  connected  with  the  con- 
tract; and  when  the  contract  upon  itoface  is  easily  understood,  we  are 
not  authorized  to  go  upon  a  voyage  of  discovery  in  order  to  ascertain 
whether  the  parties  meant  something  more  than  is  contained  in  the 
contract.  With  this  view,  our  opinion  is,  that  the  claimant  has  not 
made  out  a  legal  cause  of  action  against  the  United  States,  and, 
therefore,  wo  cannot  report  a  bill  for  his  relief,  which  can  be  afforded 
only  by  Congress.  There  is  no  doubt  that  the  advertisement  was 
published^  and  the  contract  made,  as  alleged,  and  on  the  22d  of  March, 
1852,  the  claimant  was  informed,  by  Major  Ogden,  that  he  would  not 
be  required  during  the  then  coming  season  to  transport  any  stores 
under  his  contract.  It  appears,  also,  that  on  the  24th  of  April,  1851, 
the  claimant  made  a  contract  with  Waldo,  Smith,  and  McCoy,  trans- 
ferring to  them  all  his  interest  in  the  contract,  except  for  the  transpor- 
tation of  150,000  pounds  to  El  Paso,  and  providing  that  the  claimant 
should  transport  the  stores  for  the  ports  of  Taos  and  Bayado,  unless 
the  other  parties  should  elect  to  transport  them.  By  a  supplement 
to  this  contract  it  was  agreed,  that  Rayado  not  being  included  in 
amended  contract  made  with  Colonel  Swords,  Waldo,  Smith,  and 
McCoy^  were  only  to  receive  and  transport  the  stores  for  El  Paso  and 
Dofia  Ana,  except  the  150,000  pounds,  which  were  to  be  transported 
by  the  claimant. 

Several  affidavits  accompany  the  case,  which  were  transmitted  from 
the  Treasury  Depatment,  and  are  now  before  us,  the  substance  of 
which  is  hereinafter  stated, 

I^athan  H.  McEinney  says,  that  in  the  year  1850  he  went  to  Santa 
F6,  in  charge  of  one  of  the  clain^^nt's  trains,  and  also  conducted  a 
second  train  to  £1  Paso  ;  that  he  started  in  May  and  returned  in  No- 
vember, 1851,  for  which  the  claimant  paid  him  $80  per  month  and 
found  him,  and  that  for  the  same  wages  he  was  engaged  to  conduct  the 
claimant's  train  for  the  year  1852  ;  and  that  about  the  10th  of  April, 
1852,  the  claimant  showed  him  the  notice  from  Major  Ogden^  before 
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referred  to ;  that  before  the  date  of  the  notice  the  claimant's  trail 
was  prepared  and  ready  to  start;  that  the  claimant's  freighting  to 
El  Paso  was  profitable  ;  that  the  freights  the  witness  delivered  for  the 
year  1851  gave  the  claimant,  in  his  opinion,  a  profit  of  more  than  50 
per  cent.,  and  that  the  year  1852  would  have  been  equally  if  not  more 
profitable ;  that  the  claimant  was  greatly  injured  by  reason  of  the 
government  failing  to  furnish  any  freight  for  the  year  1852,  and 
partly,  also,  for  the  last  year ;  that  for  both  years  the  claimant  spared 
no  necessary  expense  or  labor  to  fulfil  his  contract,  and  that  all  the 
freight  he  received  was  delivered  promptly,  in  good  order,  and  with- 
out any  unnecessary  delay  ;  tha  Itho  large  ox- wagons  used  in  this  busi- 
ness are  not  suited  to  common  business  now  that  there  is  but  little 
government  freighting,  and  are  of  but  little  value,  and  that  oxen  have 
declined  in  price,  and  it  is  difficult  to  make  cash  sales  of  them. 

Allen  Clymer  says  that  he  went  to  Santa  F6,  in  1860,  with  a  train 
for  the  claimant,  and  also  in  the  year  1851,  when  the  business  of  said 
trains  was  carefully  executed,  and  the  government  property  received 
was  delivered  in  good  condition  and  without  any  unnecessary  delay ; 
that  to  secure  the  valuable  services  of  Nathan  H.  McKinney,  the  claim- 
ant paid  him  $80  per  month,  about  double  the  usual  wages,  and  that 
the  claimant  spared  neither  expense  nor  labor  to  execute  his  contract  for 
the  delivery  of  the  public  stores  faithfully  and  properly.  This  wit- 
ness also  says  that  by  the  refusal  to  furnish  freight  on  the  part  of  the 
government,  the  claimant  sustained  great  damage,  and  that  when  the 
claimant  was  notified  that  the  government  would  not  furnish  any 
freight,  his  train  was  then  ready  to  start  to  El  Paso,  the  train  consist- 
ing of  30  wagons,  and  his  oxen  being  then  on  hand,  and  his  men  all 
engaged  about  the  Ist  of  April,  1852. 

Nathan  H.  McKinney,  in  addition  to  his  former  affidavit,  states  as 
follows:  ''In  the  year  of  1851  I  conducted  for  said  Clymer  a  train 
of  30  wagons,  from  Fort  Leavenworth  to  El  Paso,  in  New  Mexico. 
All  said  wagons  were  freighted  with  government  stores.  I  was  in  the 
employ  of  said  Clymer  as  wagon-master  of  the  train.  I  returned 
from  New  Mexico  to  Mr.  Clymer's,  in  Cass  county,  Missouri,  in  the 
fall  of  the  year  1851,  with  nearly  all  the  said  oxen  and  wagons,  for 
the  express  purpose  of  making  a  like  trip  in  the  spring  of  the  year 
following,  1852.  I  did  this  by  express  instructions  from  Mr.  Clymer. 
Deponent  further  says  that  he  is  acquainted  with  the  expense  of  win- 
tering said  oxen,  and  the  repairing  of  said  wagons ;  and  deponent 
further  says  that  he  has  seen  an  abstract  of  Clymer's  accounts  for 
transportation  business,  and  from  said  accounts  and  his  own  knowledge 
of  the  matter  believes  that  said  Clymer,  on  the  return  trip,  would  have 
realized  net  profits  to  the  amount  of  |14,000,  and  a  little  over,  had  the 
government  furnished  freight  according  to  their  contract.  Deponent 
states  that,  alter  the  receipts  which  said  Clymer  would  have  received 
I'rom  the  government  on  the  delivery  of  thirty  wagon-loads  of  freight 
jn  Mexico,  and  which  deponent  sees,  in  said  abstract^  amounts  to  the 
sum  of  $20,280,  and  after  adding  thereto  the  amount  of  money  which 
he  would  have  received  on  the  sale  of  said  wagons  and  oxen  in  New 
Mexico^  and  which  I  believe  may  be  fairly  set  down  at  the  sum  of 
$8y260,  and  then  deducting  therefrom  the  whole  expense  of  sending 
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out  said  train,  would  have  left  said  Clymer  a  net  profit  of  something 
OTer  $14,000,  as  before  remarked,  and  which,  deponent  believes,  he 
would  have  realized  had  he  taken  the  government  freight  in  1852. 
Deponent  states  that  he  has  made  a  calculation  showing  the  expense 
of  fitting  up  and  sending  out  said  train ;  also  the  sum  of  money  said 
wagons  and  trains  would  and  ought  to  have  brought  on  arrival  in 
New  Mexico ;  also  the  amount  of  money  which  said  Clymer  was  to 
get  for  the  transportation  of  said  freight ;  all  of  which  deponent  be- 
lieves to  be  fair  and  correct,  and  is  as  follows : 

"Amount  for  transportation  of  freight $20,280  00 

"Amount  of  sales  for  wagons  and  teams,  at  $275  per 
team,  in  New  Mexico 8,250  00 

28,530  00 
"  Less  the  expense  of  sending  out  the  train,  including 
value  of  oxen  and  wagons,  hire  of  hands,  and  provi- 
sions, until  arrival  in  Mexico 14,325  00 

"  Which  leaves  a  balance  of 14,205  00 


"  The  deponent  states,  that  in  the  above  calculations  the  value  of 
the  oxen  and  wagons  which  said  Clymer  had  on  hand,  and  ready  for 
the  transportation  of  said  freight,  is  put  down  as  a  part  of  the  expense 
incurred  by  Clymer  in  the  sending  out  of  said  train,  and  deponent 
considers  and  believes  are  set  down  at  a  fair  valuation." 

Aaron  Oxley  states  as  follows:  "I  was  employed  by  Joseph  Clymer 
from  the  1st  of  May,  1851,  up  to  the  31st  day  of  July,  1852,  as  super- 
intendent of  a  drove  of  oxen.  I  went  out  to  New  Mexico  in  the  sum- 
mer of  1851  as  herdsman,  and  returned  in  the  fall  of  1851,  to  Cly- 
mer's  farm,  in  Cass  county,  Missouri.  I  had  charge  of  a  large  drove 
of  oxen  during  the  winter  and  spring  of  1852,  feeding  and  preparing 
the  oxen  for  a  like  trip  in  the  spring  of  1852,  which  Mr.  Clymer  in- 
tended to  make  in  transporting  freight  to  New  Mexico.  I  know  that 
Clymer  had  other  droves  in  the  country  preparing  in  like  manner; 
and  I  know  that  said  Clymer  was  fully  prepared  to  make  a  trip  to  El 
Paso,  in  New  Mexico,  with  thirty  large  wagons  and  ox-teams  in  good 
order  and  condition  ;  that  all  the  teamsters  necessary  to  take  out  said 
train  hckd  arrived  on  the  ground  fully  prepared  to  start  out  on  the  trip, 
and  that  Clymer  was  put  to  great  expense  in  disbanding  said  team- 
sters. After  the  said  Clymer  was  notined  by  the  officer  of  the  govern- 
ment that  he  would  not  have  any  freight  of  the  government  to  haul 
out  to  Mexico  in  the  spring  of  1852,  I  know  that  the  notice  did  not 
reach  Mr.  Clymer  until  late  in  the  month  of  April,  1852."  He  further 
states  that  he  is  acquainted  with  the  expense  of  fitting  up  the  train 
in  order  to  make  the  trip  in  said  spring  of  1852  ;  that  he  has  looked 
at  the  statement  made  by  the  above  mentioned  Nathan  H.  McKinneyi 
relative  to  the  profits  that  would  have  been  made  on  the  said  return 
trips,  and  concurs  in  said  statement. 

There  is  also  a  letter  to  the  claimant,  dated  October  24,  1853,  at 
Harrisonville,  Missouri,  signed  by  eight  persons,  bearing  testimony  to 
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the  character  and  standing  of  McKinney,  and  also  to  his  veracity  and* 
integrity,  and  stating,  further,  that  they  knew  that,  in  the  spring  of 
185i^  he  had  charge  of  the  claimant's  train  of  thirty-six  wagons,  that 
he  had  frequently  crossed  the  plains,  had  a  high  reputation  for  pra- 
dence,  and  was  regarded  as  possessing  capability  and  great  experience. 

James  W.  D.  Boyer  states  that,  for  most  of  the  time  since  the  year 
1848,  he  has  been  in  the  employ  of  Waldo  &  Co.;  that  he  has  seen 
the  contract  between  the  claimant  and  Waldo  &  Co.;  that  for  both 
the  years,  1851  and  1852,  Waldo  &  Co.  were  provided  with  a  large 
number  of  wagons  and  oxen,  and  ready  to  transport  the  public  stores, 
as  advertised,  and  expected  to  do  so.  That  he  is  acquainted  with  all 
the  details  of  freighting  across  the  plains,  and  has  fitted  out  trains  of 
wagons  for  that  purpose,  and  has  acted  as  general  agent  for  Waldo 
&  Co.,  and  believes  that  the  transportation  would  have  yielded  them 
large  profits,  as  both  years  were  favorable  for  freighting,  and  by  rea- 
son of  being  deprived  of  the  freight  they  had  sustained  great  damage. 

Miles  W.  Benford  says  that  during  the  year  1851  he  knows  that 
Waldo  &  Co.  purchased  a  number  of  large  wagons,  and  a  large  num- 
ber of  oxen,  in  addition  to  a  large  stock  of  each  on  hand  before,  in 
the  expectation  of  transporting  freight  for  the  government ;  that  he 
believes  they  were  fully  prepared  to  transport  all  that  the  quarter- 
master had  advertised  for,  and  that  he  knows  they  now  have  on  hand 
a  large  amount  of  materials,  wagons,  oxen,  &c.,  unemployed  in  oon- 
gequence  of  the  failure  by  the  government  to  supply  the  freight  they 
had  reason  to  expect  from  the  published  advertisement. 

Hiram  N.  Cummins  says,  that  for  the  last  three  years  he  has  super- 
Intended  the  trains  of  Waldo  &  Co.,  and  is  familiar  with  the  operas 
tions  ;  that  they  had  provided  largely  for  transporting  freight  for  the 
government ;  that  they  had  wagons  and  oxen  enough  to  transport  it ; 
that  they  retained  the  same  when  they  might  have  sold  them,  in  the 
expectation  of  being  daily  notified  to  be  in  readiness  to  receive  the 
freight  at  Fort  Leavenworth,  and  that  they  were  much  damaged  by 
not  getting  the  freight,  and  by  the  loss  of  the  profit  which  they  might 
have  made  in  transporting  it. 

The  above  affidavits  are  all  ex  parte. 

The  deposition  of  S.  H.  Woodson  states  that  he  has  for  several 
years  been  engaged  in  the  freighting  business,  and  is  competent  to 
state  the  value  of  the  articles  named  in  the  following  list : 

30  wagons,  at  |180 |5,400  00 

2  wagons  for  provisions,  at  $180 360  00 

64  new  wagon ,  at  |10 640  00 

8  new ,  at  |10 80  00 

8  water  kegs,  at  |2 16  00 

192  yoke  of  oxen,  at  $55 10,500  00 

192  ox-yokes,  at  |3 576  00 

192  log-chains,  at  $3.50 673  00 

3  mules,  at  $75 225  00 

2  horses,  at  $85 170  00 

5  saddles  and  bridles 75  00 

12,960  pounds  of  flour,  at  |3  per  cwt 388  80 
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9,000  pounds  of  bacon,  at  10  cts.  per  pound |900  00 

32  teamsters,  at  |20  per  month,  for  six  months 3,840  00 

4  extra  teamsters,  at  same 480  00 

1  conductor  six  months,  at  |80  per  month 480  00 

1  assistant  conductor,  at  $50  per  month 300  00 

25,102  80 

The  witness  also  states  that  the  articles  mentioned  in  the  claimant's 
petition,  which  are  embraced  in  the  above  list,  were  worth  the  prices 
affixed  to  them  in  the  petition  and  list ;  that  these  articles  were  neces- 
sary for  a  train  of  thirty  wagons  from  Fort  Leavenworth  to  the  plains, 
specified  in  the  claimant's  contract ;  that  the  wagons  for  any  other 
uses  would  be  worth  but  little,  though  they  could  be  used  for  agricul- 
tural purposes,  but  are  not  well  adapted  thereto,  and  when  purchased 
therefor,  were  purchased  at  low  prices,  usually  not  more  than  Clymer 
has  credited  the  United  States  with  ;  that  from  having  disposed  of  like 
articles  under  similar  circumstances  and  general  information  as  to 
their  value,  they  are  credited  to  the  United  States,  in  the  petition,  at 
about  what  they  were  worth  and  usually  sold  for.  The  market  on  the 
western  frontier  of  Missouri,  and  near  Fort  Leavenworth,  in  the  year 
1852,  was  extremely  dull  for  cattle  suited  to  the  Mexican  trade  or  to 
transportation  across  the  plains.  The  feeding  and  herding  three 
hundred  and  eight-four  head  of  cattle  for  two  hundred  and  ten  days 
was  worth  the  amount  charged,  that  is,  |4,224,  upon  the  supposition 
that  they  were  well  kept. 

On  his  cross-examination  he  says  that  in  the  year  1852,  there  was 
but  a  small  emigration  to  California  from  the  western  part  of  Missouri, 
and  that  the  demand  for  stock  and  wagons  was  quite  limited  in  that 
market. 

The  above  is  believed  to  b3  the  substance  of  all  the  evidence  before 
us. 

As  we  have  already  said,  our  opinion  is,  that  the  claimant  has  no 
legal  cause  of  action,  and  therefore  we  cannot  report  a  bill  for  his 
relief,  but  the  circumstances  of  the  case  are  such  as  may  properly  be 
considered  by  Congress. 

A  careful  analysis  of  the  case  is  made  by  Mr.  Atkinson,  the  Third 
Auditor  of  the  Treasury,  and  concurred  in  by  Mr.  Brodhead,  the 
Comptroller.  Mr.  Atkinson  is  of  opinion  that  the  claimant  '^  having 
complied  with  all  the  stipulations  entered  into  on  his  part,  the  govern- 
ment was  bound  to  furnish  the  minimum  quantities  for  transportation 
mentioned  in  the  advertisement,  and  larger  upon  due  notice  of  the 
amount  to  be  transported,  and  the  time  when  the  trains  must  be  in 
readiness  to  start;  and  having  failed  to  do  so,  is  liable  to  the  claimant 
for  whatever  damages  he  may  have  sustained  in  consequence."  Mr. 
Atkinson's  opinion  is,  that  the  omission  to  insert  in  the  contract  the 
specified  minimum  quantities  and  the  provision  for  larger  was  a  ww- 
take.  But  of  this  we  are  unable  to  find  any  evidence.  The  report  of 
the  Auditor  was  made  a  part  of  the  report  from  the  House  Committee 
on  Military  Affairs,  being  report  No.  110,  33d  Congress  2d  session, 
which  committee  reported  a  joint  resolution  authorizing  the  account- 
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ing  officers  of  the  treasury  to  settle  the  claim  upon  the  principles  of 
equity  and  justice. 

Without  expressing  any  opinion  upon  the  proper  sum,  if  any,  which 
the  claimant  ought  to  receive,  we  submit  the  matter  to  the  considera- 
tion of  Congress, 
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1st  Session.     S  (   N"-  ^'^ 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


ApBtt  1,  1858.— Referred  to  the  Committee  on  Claims. 


The  Court  of  Claims  submitted  the  following 
REPORT. 

To  ilie  honorable  the  Senate  and  House  of  Representatives  of  the  United 
States^  in  Congress  assembled  : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

DENNIS  CRONAN  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Claimant's  brief  on  petition. 

3.  United  States  Solicitor's  brief  on  petition. 

4.  Documents  from  the  Treasury  Department,  filed  by  claimant  and 
transmitted  to  the  Senate. 

5.  Depositions,  with  exhibits,  marked  B,  C,  D,  E,  Q-,  Q-  g,  and  H, 
transmitted  to  the  Senate. 

6.  Letters  from  Secfetary  of  the  Treasury  to  Court  of  Claims,  with 
copies  of  other  letters  and  documents  from  that  department,  trans- 
mitted to  the  Senate. 

7.  Claimant's  brief  on  trial  docket. 

8.  United  States  Solicitor's  brief  on  same. 

9.  Solicitor's  brief  on  re-hearing. 

10.  Opinion  of  Court  on  first  hearing,  delivered  by  Judge  Black- 
ford, with  Judge  Gilchrist's  dissenting  opinion. 

11.  Opinion  of  the  Court  on  re-hearing,  delivered  by  Judge  Scar- 
burgh. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Tt  fl  1  ^^  ^*'^  Court  at  Washington,  this  first  day  of  April,  A.  D. 
L^-^-J     1858. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims, 
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COURT  OF  CLAIMS. 

Dennis  Cronan  w.  Thb  (Jnited  States. 

To  the  honorable  the  Judges  of  the  Court  of  Claims : 

The  petition  of  Dennis  Cronan,  a  citizen  of  the  State  of  Louisiana, 
shows,  that  on  the  17th  day  of  November,  1848,  he  entered  into  the 
following  contract  with  the  government  of  the  United  States  : 

State  op  Louisiana,  > 
Pariah  of  Orleans.  ) 

Be  it  remembered,  that  on  the  17th  day  of  November,  A.  D.  one 
thousand  eight  hundred  and  forty-eight,  and  of  the  independence  of 
the  United  States  of  America  the  seventy-third,  these  public  articles 
of  agreement  and  contract,  entered  into  at  the  city  of  New  Orleans, 
in  the  parish  and  State  aforesaid,  befoie  me,  Francis  N.  Haralson,  a 
notary  public,  duly  commissioned,  and  qualified  for  the  parish  and 
State  aforesaid,  and  in  the  presence  of  the  witnesses  hereinafter  named, 
by  and  between  Dennis  Cronan,  of  this  city,  of  the  first  part,  and 
Dennis  Prieur,  Alice  Labranche,  and  William  M.  Gwinn,  of  this  city, 
herein  acted  in  behalf  of  the  government  of  the  United  States,  in  the 
capacity  of  commissioners  for  the  erection  of  a  custom-house  at  the 
port  of  New  Orleans,  duly  constituted  and  appointed  by  virtue  of  the 
first  section  of  the  Civil  and  Diplomatic  Appropriation  act,  approved 
March  3,  1847,  and  by  virtue  of  the  power  and  authority  vested  in 
the  Secretary  of  the  Treasury  of  the  United  States,  in  such  cases  made 
and  provided,  of  the  second  part,  witnesseth  :  That,  whereas,  in  com- 
pliance with  the  acceptance  on  the  part  of  said  parties  of  the  second 
part,  of  the  proposal  made  by  said  party  of  the  said  party  of  the  first 
part,  of  the  30th  of  October,  1848,  to  do  all  the  hauhng  of  the  mate- 
rials necessary  to  the  building  of  said  custom-house,  said  party  of  the 
first  part  doth  hereby  covenant  and  bind  himself  to  and  with  said 
party  of  the  second  part,  to  do  all  the  hauling  of  the  building  ma- 
terials which  may  be  deemed  necessary  for  the  erection  of  said 
custom-house,  at  the  same  rates,  and  agreeable  with  the  tariff 
i^stablished  by  the  general  council  of  the  city  of  New  Orleans,  on  the 
!8ih  of  June,  A.  D.  1843,  in  such  cases,  said  party  of  the  first  part 
•binding  himself  to  do  and  perform  said  hauling,  when  thereto  re- 
«q.iiired,  without  prejudice  to  the  progress  of  the  work  on  said  building, 
»nd  at  all  times,  and  at  such  places  as  may  be  designated  by  the  super- 
intendent of  said  building,  or  by  the  architect  thereof,  to  haul  and 
delivier  said  materials,  and  in  case  said  party  of  the  first  part  fail  in 
any  r<espect  to  do  and  perform  said  hauling  when  thereto  required,  and 
in  the  manner  hereinafter  stated',  then  said  party  of  the  second  part 
flhall  have  the  right  to  go  out  and  employ  others  to  do  said  hauling, 
Skjid  said  party  of  the  first  by  such  failure  or  neglect  shall  forfeit  to 
said  party  of  the  second  part,  the  difference,  if  any,  in  price,  which 
said  party  of  the  second  part  may  have  paid  by  reason  of  such  default ; 
an.djsaid  j^arty  of  the  first  part,  as  well  as  his  surety  in  the  bond  to  be 
by  him  given  for  the  faithful  performance  of  the  stipulation  of  this 
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contract,  shall  forfeit  and  be  responsible  to  said  party  of  the  second 
part  for  such  damage  as  may  have  been  incurred  in  the  progress  of 
the  work  on  said  building  by  reason  of  the  default  of  said  party  of  the 
first  part  in  furnishing  and  delivering  the  materials  when  required, 
and  said  part^  of  the  nrst  part  doth  hereby  covenant  and  bind  him- 
self to  and  with  said  party  of  the  second  part : 

1.  To  haul  all  the  building  materials,  including  the  granite,  and 
to  deliver  the  same,  when  thereto  required,  at  such  points  as  may  be 
designated  by  the  superintendent  or  architect  of  said  building,  in 
good  order,  and  free  from  all  injury  from  hauling  or  otherwise.  The 
granite  to  be  delivered  free  from  breakage  or  being  soiled  in  its  trans- 
mission from  the  levee  to  the  site  of  the  building. 

And  the  said  parties  of  the  second  part,  acting  in  their  capacity 
aforesaid,  do  hereby  covenant  and  bind  themselves  to  and  with  said 
party  of  the  first  part,  to  pay  unto  said  party  of  the  first  part  the 
same  rate  and  amount  per  load  for  hauling  said  building  materials  as 
are  established  by  the  ordinance  aforesaid,  and  now  in  force  in  this 
city,  upon  such  subjects,  except,  however,  as  to  the  granite ;  said 
party  of  the  second  part  agree  and  bind  themselves  to  pay  unto  said 
party  of  the  first  part  the  same  amount  and  rate  per  lockd  as  paid  by 
the  second  municipality  of  the  city  of  New  Orleans  for  hauling  the 
granite  necessary  for  the  new  municipality  hall,  said  rates,  however, 
to  be  increased  or  diminished  in  proportion  to  the  extra  distance  over 
which  the  granite  shall  or  may  be  hauled  for  the  custom-house,  when 
compared  with  the  distance  over  which  the  granite  for  the  new  muni- 
pality  hall  has  been  hauled,  said  payment  to  be  mckde  by  said  parties 
of  the  second  part  on  the  delivery  of  said  building  materials  in  ac- 
cordance with  the  stipulations  of  the  contract,  or  at  such  times  as  the 
contracting  parties  may  agree  upon  hereafter. 

Now  it  is  expressly  understood  by  these  presents  that  the  foregoing 
contract,  and  all  the  stipulations  therein  contained,  are  subject  to  the 
approval  of  the  Secretary  of  the  Treasury  of  the  United  States,  and 
binding  only  in  the  event  of  his  approval ;  and  it  is  further  under- 
stood by  and  between  the  parties  here  contracting,  that  the  payments 
to  be  made  said  parties  of  the  first  part  shall  depend  only  upon  the 
appropriations  made  by  Congress,  from  time  to  time,  for  the  comple- 
tion of  said  custom-house. 

Now,  in  order  the  better  to  insure  the  faithful  performance  of  the 
foregoing  stipulations,  on  the  part  of  said  party  of  the  first  part,  it 
is  expressly  understood  between  the  parties  contracting,  and  said  party 
of  the  first  part  doth  hereby  bind  himself  to  furnish  unto  the  govern- 
ment of  the  United  States,  on  the  signing,  sealing,  and  delivery  of 
these  presents,  his  joint  and  several  bond,  with  one  or  more  good  and 
sufficient  surety  or  sureties,  to  be  approved  by  said  parties  of  the 
second  part,  in  their  capacity  aforesaid,  in  the  penal  sum  of  ten  thou- 
sand dollars,  conditioned  to  comply  in  all  respects  with  the  stipula- 
tions of  the  foregoing  contract. 

Thus  done  and  passed  in  my  office,  in  the  city  of  New  Orleans,  this 
eighteenth  day  of  November,  1848,  in  the  presence  of  William  T, 
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Thompson  and  Randolph  G.  Smith,  both  competent  witnesses,  who 
have  nereunto  signed  with  the  contracting  parties,  and  me  notary. 

WM.  M.  GWINN, 
DENNIS  CRONAN, 
Wm.  T.  Thompson,  D.  PRIEUR, 

R.  G.  Smith.  ALICE  LABRANCHE, 

F.  N.  HARALSON,  Notary  Puttie. 

I  certify  the  foregoing  to  be  a  true  and  faithful  copy  of  the  original 
contract,  extant  and  of  record  in  my  office.  Witness  my  signature 
and  oflScial  seal  this  seventh  day  of  May,  A.  D.  1850. 

F.  N.  HARALSON,  Notary  PvUic. 

That  bond  and  security  having  been  given  by  your  petitioner,  as 
therein  provided,  the  said  contract  was  submitted  to  the  Secretary  of  the 
Treasury  of  the  United  States,  and  was  approved  by  him.  That  to  enable 
your  petitioner  to  enter  upon  the  duties  arising  out  of  said  contract,  a 
large  sum  of  money  was  invested  in  mules,  horses,  carts,  wagons,  and 
wheels  of  enormous  size  and  weight,  for  the  use  of  which,  in  the 
streets  of  New  Orleans,  an  extra  tax  was  paid  to  the  city,  and  that 
he  had  to  incur  a  heavy  daily  expense  so  as  to  be  prepared  for  any 
demand  which  might  be  made  upon  him  under,  the  contract. 

That  by  the  plain  terms  of  the  contract  he  was  entitled  to  ^Mo  all 
the  hauling  of  the  materials  necessary  to  the  building  of  the  custom- 
house" in  said  city.  That  his  rights  under  the  contract  were  fully 
recognized  and  respected  by  the  commissioners  with  whom  said  con- 
tract was  made.  That,  under  a  subsequent  administration,  new  com- 
missioners were  appointed,  to  wit :  S.  J.  Peters,  Crockett,  and  Turn- 
bull,  who  have  violated  the  said  contract,  and  injured  your  petitioner 
by  entering  into  agreements  with  other  parties  for  the  delivery  of 
"materials  necessary  to  the  building"  at  the  site  of  said  custom- 
house. Among  others,  a  contract  has  been  entered  into  with  one 
Jules  A.  Blanc,  a  son-in-law  of  said  Peters,  for  the  delivery  of  one 
and  a  half  million  of  bricks. 

Your  petitioner  therefore  charges  that  he  is  entitled  to  compensa- 
sion,  at  the  rates  agreed  upon,  for  the  hauling  of  all  the  materials  thus 
delivered  at  the  said  building  without  his  consent,  and  that  his  damage 
is  to  the  full  extent  of  such  rates,  amounting  to  about  the  sum  of 
|9,263  25.  That,  as  he  had  to  keep  up  his  establishment  of  horses, 
mules,  wagons,  carts,  wheels,  and  other  machinery,  together  with  the 
proper  complement  of  men  for  the  working  and  superintending  them, 
the  violation  of  the  contract  in  this  particular  is  a  loss  to  him,  not 
only  of  an  Estimated  profit,  but  the  whole  contract  price  of  the 
hauling. 

Your  petitioner  further  alleges  that  he  has  performed  in  good  faith 
•  all  that  was  required  of  him  by  his  contract,  aud  that  there  is  no  jus- 
tification on  the  part  of  the  government  for  their  breach  of  it ;  that, 
even  if  he  had  been  at  any  time  delinquent,  which  he  denies,  the  con- 
tract furnished  the  rule  by  which  such  delinquency  was  to  be  made 
good,  and  would  not  have  authorized  the  proceedings  of  the  govern- 
ment* 
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Your  petitioner  fiirther  shows  that  upon  the  presentation  of  his 
claim  to  the  Secretary  of  the  Treasury,  on  the  28th  of  April  last,  it 
was  refused  payment  solely  upon  the  ground  that  the  said  contract 
was  not  '*  legally  binding  upon  the  United  States  since  the  close  of 
1849,"  because  at  that  time  the  existing  appropriation  for  building 
the  custom-house  had  been  exhausted.  Your  petitioner  denies  that 
the  question  of  appropriation  has  any  eflTect  upon  the  validity  of  his 
contract,  but,  admitting  that  it  has,  your  petitioner  respectfully  sub- 
mits that  as  the  exhaustion  of  the  appropriation  was  a  fact  solely 
known  to  the  government  and  its  agents,  it  became  their  duty,  upon 
the  plainest  principles  of  justice  and  law,  to  have  notified  him  of  the 
happening  of  such  a  contingency,  to  enable  him  to  put  an  end  to  his 
daily  outlay  and  expenditure. 

Your  petitioner  charges  that  no  such  notification  was  given  to  him, 
but  that,  on  the  contrary,  he  continued  long  after  the  close  of  1849 
without  any  such  knowledge,  and,  with  the  consent  and  approbation 
of  the  government  and  its  agents,  to  do  the  work  called  for  by  the 
contract.  To  refuse  payment  for  work  done  under  the  contract,  or 
compensation  for  damages  incurred  by  his  adherence  to  it  under  these 
circumstances,  would,  as  your  petitioner  submits,  be  unjust  to  him 
and  discreditable  to  the  government. 

Your  petitioner  alleges  that  the  building  of  the  custom-house  afore- 
said was  authorized  by  law,  and  that  the  contract  made  with  him  was 
an  incident  to  the  same,  and  did  not  require  a  special  act  of  Congress, 
and  does  not  therefore  fall  within  the  sixth  section  of  the  act  of  the 
Ist  of  May,  1820.  That  he  claims  only  to  do  the  hauling  as  long  as 
Congress  may  continue  by  its  appropriations  to  progress  with  the 
work,  and  to  cease  whenever  they  may  choose  to  arrest  it. 

Your  petitioner  shows  that  the  following  appropriations  have  here- 
tofore been  made  for  this  purpose : 

March  3,  1845.  Plans  and  estimates $500 

''      3,1847.  Construction 100,000 

Aug.  12,  1848.  do 130,000 

March  3,  1849.  do 150,000 

May   15,  1850.  do 100,000 

Sept.  30,  1850.  do 200,000 

March  3,  1851.  do 250,000 

Aug.  31, 1852.  do 150,000 

The  two  last  appropriations  being  on  condition  that  ''there  shall 
be  no  material  departure  from  the  original  adopted  plan  or  materials 
contracted  for." 

Your  petitioner  further  represents  that  he  has  not  assigned  away 
any  portion  of  his  interest  in  said  contract,  and  that  he  is  the  sole 
owner  thereof ;  he  therefore  prays  that  a  judgment  may  be  rendered 
in  his  favor  for  the  said  sum  of  money,  together  with  the  legal  interest 
due  thereon,  according  to  the  rate  established  by  the  laws  of  Louisiana. 

P.  PHILLIPS, 
Solicitor  /or  Petitioner. 

Washington,  D.  C. 

Personally  appeared  before  me  Dennis  Cronan,  who,  being  duly 


6  DENKI8  CBONAN. 

sworn,  gayeth  that  the  facts  set  forth  in  the  above  petition  are  true 
according  to  the  best  of  his  information  and  belief. 

T.  C.  DONN,  J.  P. 


court  of  claims. 

Denkis  Cronan  v8.  The  United  States. 

Brief. 

By  the  act  of  March  3, 1846,  Congress  appropriated  the  sum  of  fire 
hundred  dollars  **for  plans  and  estimates  for  the  erection  of  a  custom- 
house in  the  city  of  New  Orleans,  in  front  of  the  square  now  occupied 
for  that  purpose."— (U.  S.  Stat.,  vol.  v.,  761.) 

By  the  act  of  March  3,  1847,  another  act  was  passed,  appropriating 
$100,000  '*  for  the  construction  of  a  custom-house  in  the  city  of  New 
Orleans,  to  be  erected  on  a  square  of  ground  on  which  stands  the 
building  now  used  as  a  custom-house  in  said  city.'* — (U,  S.  Stat , 
vol.  ix.,  165.) 

On  the  12th  of  August,  1848,  |I30,785  "for  continuing  the  con- 
struction of  the  custom-house  at  New  Orleans." — (U.  S.  Stat.,  vol. 
ix.,  296.) 

On  the  3d  of  March,  1849,  $150,000  **  for  continuing  the  construc- 
tion of  the  custom-house  at  New  Orleans." — (U.  S.  Stat.,  vol.  ix.,364.) 

On  the  15th  of  May,  1850,  100,000  ''for  continuing  the  construction 
of  the  custom-house  at  New  Orleans." — (U.  S.  Stat.,  vol.  ix.,  589.) 

On  the  3d  of  March,  1851,  $250,000  *'  for  continuing  the  construc- 
tion of  the  custom-house  at  New  Orlens :  Provided^  That  there  shall 
be  no  material  departure  from  the  original  adopted  plan  or  materials 
contracted  for :  And  provided  further^  That  to  better  enable  the  com- 
missioners to  comply  with  this  proviso,  that  the  architect  and  author 
of  said  plan  be  employed  to  furnish  all  information,  &c. ;  that  the 
said  architect  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  no  other  person  shall  be  em- 
ployed at  a  salary  or  per  diem  allowance  on  said  building,  except  the 
operatives  under  the  direction  of  said  architect."— (U.  o.  Stat.,  vol. 
ix.,  609.) 

On  the  31st  of  August,  1852,  $150,000  ''for  continuing  the  con- 
struction of  the  custom-house  at  New  Orleans,  subject  to  the  limitations 
and  restrictions"  imposed  in  the  last  appropriation. — (Pamphlet  Acts, 
p.  87.) 

These  acts  show  that — 

Ist.  Congress  had  on  the  3d  of  March,  1845,  undertaken  to  build  a 
custom-house  in  the  city  of  New  Orleans. 

2d.  That  it  was  to  be  constructed  according  to  a  certain  plan,  and 
estimates  adopted  or  recognized  by  them. 

3d.  That  the  general  superintendence  of  the  building  was  entrusted 
to  commissioners. 

4th.  That  no  person  but  the  architect  should  be  employed  at  a 
salary  or  per  diem,  except  operatives,  &o. 
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The  first  appropriation  of  3d  of  March,  1847,  it  is  true,  uses  the  words 
•*for  the  construction,"  but  that  the  true  meaning  was  towards  the 
oonstruction,  will  not  be  denied.  All  the  subsequent  appropriations 
show  this  intention,  being  for  '^  continuing  the  construction. 

Looking  to  the  whole  of  these  acts  which  are  in  pari  materiay  and 
the  construction  would  be  the  same  as  if  Congress  had  passed  an  act 
with  the  recital:  ^'whereas  Congress  recognizing  the  propriety  of 
erecting  custom-house  in  the  city  of  New  Orleans,  and  having  approved 
the  plan  and  estimates  therefor  submitted  by  the  Secretary  of  the 
Treasury,  hereby  adopt  the  same  plan  and  estimates,  and  for  the  pur- 
pose of  commencing  the  said  building,  the  sum  of  | is  hereby 

appropriated." 

If  these  acts  do  not  declare  the  legislative  will  to  erect  a  custom- 
house in  New  Orleans,  language  has  no  meaning.  If  the  legislative 
will  to  this  end  is  clearly  expressed,  then  the  building  of  the  custom- 
house was  provided  for  by  law  within  the  meaning  of  the  act  of  1820: 
for  law  is  nothing  else  but  organized  legislative  will. 

Under  such  circumstances  it  became  the  duty  of  the  Executive  to  see 
that  this  legislative  will  or  law  was  fully  executed.  His  authority  is 
derived  from  the  Constitution  of  the  United  States,  which  makes  him 
the  agent  of  the  legislature.  If  the  law  had  directed  the  building  of 
a  custom-house,  without  any  limitation  as  to  plan  or  cost,  the  Executive 
would  have  been  free  to  enter  into  contracts  for  such  a  building  as  he 
deemed  best.  In  the  present  case,  however,  the  general  power  of  the 
Executive  is  restrained  by  the  legislative  ckdoption  of  a  plan,  estimate, 
and  character  of  materials.  These  constitute  his  rule  ;  he  can  neither 
alter  the  one  nor  exceed  the  other.  In  all  other  matters  relating  to 
the  construction  of  the  custom-house,  he  is  perfectly  free  to  enter  into 
such  contracts  as  in  his  opinion  may  be  necessary  and  proper  to  fulfill 
the  design  of  Congress. 

From  the  general  power  of  the  Executive  substract  the  limitations 
by  Congress,  and  we  find  there  still  remains  to  the  Executive  a  wide 
field  of  duties  in  reference  to  this  subject. 

By  the  terms  of  the  contract  the  claimant  was  to  do  the  hauling 
when  required  by  the  government.  His  right  to  perform  his  services 
were  dependent  upon  the  fact  that  the  government  was  in  the  position 
to  require  them ;  and  his  payment  for  those  services  were  made  to 
depend  ''upon  the  appropriations  made  by  Congress^  from  time  to 
time,  for  the  completion  of  said  custom-house." 

It  is  evident  that  such  a  contract  as  this,  dependent  upon  the  action 
of  Congress  for  the  labor  performed,  is  not  obnoxious  to  any  proper 
policy  in  the  administration  of  the  government. 

The  act  of  1820,  section  6,  prohibits  the  Secretary  from  making  a 
contract,  ''except  under  a  law  authorizing  the  same,  or  under  an 
appropriation  adequate  to  its  fulfillment." 

The  objection  to  the  vralidity  of  the  contract  arises  out  of  the  error 
of  supposing  that  it  has  not  been  made  "  under  a  law  authorizing  the 
same."  The  quotation  of  the  various  acts  show  that  the  law  has 
adopted  certain  plans  and  estimates,  and  authorized  the  appropriations 
made  to  be  used  in  erecting  the  building.  The  contract  is  therefore 
clearly  under  authority  of  law. 
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An  appropriation,  however,  for  a  certain  work,  may  vest  the  same 
authority,  and  impose  the  same  duty  on  the  Executive  as  a  law  directing 
the  work.  Where  a  specific  law  is  passed  for  the  execution  of  a  cer- 
tain work,  the  provisions  of  the  law  itself  will  show  how  far  the 
legislature  desire  to  guard  and  prescribe  it.  In  reference  to  the 
authority  of  the  Executive  as  derived  from  appropriations,  the  act  of 
1820  imposes  a  general  limitation  that  no  contract  should  be  made, 
except  such  appropriation  be  adequate  to  its  fulfillment.  Now  what 
was  the  object  of  this  provision?  Clearly,  that  the  government  should 
not  be  made  liable  for  more  than  it  chose  to  appropriate. 

So  is  the  language  of  the  opinion  of  the  Attorney  General,  quoted 
by  the  Solicitor.— (Clifibrd's  Opinion,  vol.  IV,  603.)  *'The  object  of 
the  law  of  1820  was  to  prohibit  the  executive  department  from 
involving  the  government  in  contracts  for  the  payment  of  money 
beyond  the  amount  appropriated  by  the  law-making  power." 

Where  the  government  has  given  no  other  evidence  of  its  desire  or 
design  to  execute  a  work  than  by  an  appropriation  of  a  certain  sum 
of  money,  then  the  Executive  has  no  power  by  contract  to  exceed  it. 
The  proviso  in  the  act  has  no  reference  to  the  duration  of  a  contract, 
but  only  as  to  its  amount. 

The  words  of  the  proviso  are  "adequate  to  its  fulfillment."  It  is  not 
pretended  that  the  appropriation  in  question  was  not  adequate  to  the 
fulfillment  of  this  contract.  By  the  contract  the  payments  were  made 
dependent  upon  the  appropriations;  when  they  were  not  *^ adequate" 
the  payments  were  not  to  be  made. 

The  case  of  the  Bensons  was  a  verbal  contract,  entered  into  with 
Mr.  Badger  as  Secretary  of  the  Navy,  for  the  transportation  to  the 
Pacific  of  emigrants  and  naval  stores.  The  violation  alleged  was  that 
the  gfovernment  had  sent  within  the  time  stipulated  for,  stores  by 
other  means  of  transportation.  The  question  having  been  submitted 
to  the  Attorney  General,  he  rested  the  case  upon  the  ground  of  res 
judicata^  the  claim  having  been  rejected  by  a  former  Secretary,  Mr. 
Bancroft,  he  says:  "without,  therefore,  considering  whether  the 
stipulation  for  the  transfer  of  emigrants  to  Oregon  so  far  entered  into 
the  consideration  of  the  alleged  contract,  and  was  so  intermably 
blended  with  its  provisions  as  to  make  it  illegal  and  void  under  the 
act  of  May,  1820.  I  am  of  opinion  that  for  the  reason  assigned  the 
claim  should  be  rejected." — (Attorney  General  Opinion,  vol.  V,  30.) 

If  the  contract  for  the  conveyance  of  naval  stores  had  been  itself 
illegal,  the  Attorney  General  would  have  said  so,  but  the  strong 
intimation  is  that  if  it  had  unconnected  with  the  transportation  of 
emigrants,  it  would  have  been  unobjectionable. 

Congress  subsequently  (March  3,  1849,  vol.  IX  U.  8  Stat.,  793,) 
passed  a  joint  resolution  authorizing  the  Secretary  to  settle  this  claim 
upon  the  principles  of  justice  and  equity — and  the  demand  was  paid. — 
(See  Opinions,  vol.  V,  p.  28,  31.) 

In  the  report  made  by  the  Naval  Committee  of  the  Senate,  March  3, 
1851,  No.  319,  it  is  said:  ^^  That  the  claims  of  the  petitioners  arose 
under  an  alleged  violation  of  a  contract  made  with  them  by  the  Navy 
Department,  in  1841,  whereby  they  undertook,  in  furtherance  of  a 
national  policy  entered  upon  by  the  then  executive  administration, 
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pursuant  to  a  cabinet  decision,  to  establish  a  line  of  transport  ships  to 
the  Oregon  Territory,  conveying  fifty  passengers  by  each  trip  without 
charge,  upon  the  condition  that  they  should  have  the  benefit  of  trans- 
porting all  the  government  supplies  to  the  Pacific,  at  the  rate  of  $3 
per  barrel  freight.  The  arrangement  was  specified  in  a  confidential 
letter  from  the  then  Secretary  of  the  Navy  to  the  president  of  the 
board  of  navy  commissioners,  and  in  a  written  statement  also  con- 
fidentially put  on  file  by  President  Tyler.  This  arrangement  was 
violated  by  a  subsequent  Secretary  of  the  Navy,  who,  without  any 
notice  to  the  petitioners,  deprived  them  of  the  right  of  transporting  a 
large  part  of  the  supplies  destined  for  the  Pacific,  and  to  the  trans- 
portation of  which  they  were  clearly  entitled.  By  this  act  of  ill  faith 
on  the  part  of  the  government  the  petitioner  sufiered  large  damage." 

This  is  the  only  case  I  have  been  able  to  find,  where  a  contract  of 
the  kind  has  been  drawn  in  question,  and  the  decision  against  it  seems 
to  have  turned  upon  the  fact  that  it  was  connected  with  stipulations 
which  made  the  whole  illegal,  to  wit :  the  transportation  of  emigrants. 

But  let  us  assume  that  this  contract  rests  alone  upon  the  authority 
derived  from  the  appropriation.  The  contract  was  entered  into  in 
November,  1848  Prior  to  this,  Congress  had  appropriated  the  sums 
of  $100,000  and  $130,758.  It  is  not  denied  that  the  contract  is  a  legal 
one,  and  such  as  was  proper  to  be  entered  into,  but  it  is  contended 
tha^  the  contract  was  terminated  by  a  contingency  dehors  the  contract 
itself — to  wit :  the  exhaustion  of  the  appropriations  existing  at  the 
time  it  was  entered  into.  It  is  admitted  that  a  contract,  without 
regard  to  its  duration,  could  have  been  legally  made,  provided  the 
appropriation  was  **  adequate  to  its  fulfillment."  Let  us  now  suppose 
that  when  this  contract  was  entered  into,  there  was  an  appropriation 
of  $100,000,  and  that  by  a  calculation  it  was  ascertained  that  the 
hauling  of  all  the  materials  would  amount  to  $20,000,  there  would 
then  be  presented  a  case  absolutely  within  the  provision  of  the  statute. 
Now,  suppose  that  subsequent  to  this  contract,  the  Executive  enters 
into  others,  which,  in  the  aggregate,  amount  to  more  than  the  sum 
appropriated,  what  effect  could  be  produced  upon  the  first  contract  ? 
Could  a  contract,  legal  in  its  formation,  become  illegal  by  matter  sub- 
sequent, and  by  acts  over  which  the  complaining  party  has  no  control  ? 
If  the  contract  was  legal,  the  right  to  do  all  the  hauling  was  as  ope- 
rative as  the  right  to  be  paid  the  specified  rates,  and  equally  as  binding 
on  the  government. 

It  amounts  to  this,  that  if  a  contract  be  entered  into  under  an  appro- 
priation justifying  it,  which  the  government  desired  to  put  an  end  to, 
all  it  has  to  do  is  to  enter  into  other  contracts  which  should  exhaust 
the  fund.  In  other  words,  it  denies  the  power  of  the  government  to 
contract,  that  is,  to  bind  itself. 

But  let  us  admit  that  though  the  contract  was  legally  entered  into, 
its  duration  was  to  be  limited  to  the  expiration  of  the  then  existing 
appropriation.  This  was  an  event  uncertain  as  to  time,  dependent 
wholly  upon  the  action  of  the  government,  and  the  knowledge  of  the 
happening  of  which  was  confined  to  the  government.  The  contract 
under  this  admission  could  only  be  terminated  by  a  notification  to  the 
party  of  the  happening  of  the  contingency.     If  the  executive  officer 


10  DENNIS  OBONAN. 

has  failed  in  a  duty  imposed  upon  him  by  the  law^  the  goremment, 
whose  agent  he  is,  and  not  the  innocent  citizen  must  suffer  the  Ion 
incurred. 

The  present  case  presents  this  remarkable  feature,  that  the  goTem- 
ment  has,  by  its  intercourse  with  the  claimant,  recognized  his  contract 
from  the  time  of  its  execution  to  April,  1855.  On  the  15th  of  March, 
1851,  they  offered  to  pay  the  complainant  $7,500  '^  for  cancelling  the 
contract,"  and  during  the  whole  period  he  has  been  discharging  his 
duties  under  it.  In  April,  1856,  he  is  informed  that  his  contract  had 
expired  six  years  before  1 

My  own  view  of  the  act  of  1820,  is  this,  that  where  the  legislative 
will  is  to  be  ascertained  alone  from  the  fact  of  an  appropriation,  that 
the  law  is  directory  to  the  secretary,  but  if,  in  violation  of  this  direc- 
tion, he  enters  into  several  contracts  which  in  the  aggregate  exceed 
the  sum  appropriated,  each  being  less  than  that  sum,  such  violation 
would  not  affect  the  validity  of  the  contract,  and  for  this  reason:  the 
law  never  operates  as  a  snare  to  entrap  the  innocent.  When  a  secre- 
tary offers  to  contract  with  a  citizen  under  such  circumstances,  all  that 
he  knows  is  that  a  certain  amount  is  appropriated — that  it  is  adequate 
to  the  fulfillment  of  his  contract.  He  has  no  means  and  no  right  to 
inquire  into  the  condition  of  that  fund  on  the  books  of  the  department, 
either  as  to  what  has  been  or  will  be  expended,  or  as  to  what  other 
contracts  chargeable  upon  it  have  been  or  will  be  entered  into  ;  having 
no  right  to  this  knowledge,  his  interests  cannot  be  made  subject  to  the 
operation  of  such  transactions. 

As  to  the  power  of  the  Executive  to  enter  into  contracts,  Judge 
Marshall  says:  "Without  entering  into  the  inquiry  respecting  the 
limits  which  may  circumscribe  the  capacity  of  the  United  States  to 
contract,  I  venture  to  say  it  is  co-extensive  with  the  duties  and  powers 
of  government ;  every  contract  which  subserves  to  the  performance  of 
a  duty  may  be  rightfully  made.  The  Constitution  which  has  vested 
the  whole  legislative  power  of  the  Union  in  Congress,  has  declared 
that  the  President  '  shall  take  care  that  the  laws  be  faithfully  exe- 
cuted.' The  manner  in  which  a  law  shall  be  executed  does  not  always 
form  a  part  of  it.  A  power  not  limited  or  regulated  by  the  words  of 
an  act,  has  been  given  by  the  legislature  to  the  Executive  to  construct 
fortifications,  and  large  sums  have  been  appropriated  for  that  purpose. 
It  is  not  and  cannot  be  denied  that  these  laws  might  have  been  carried 
into  execution  by  contract^  yet  there  is  no  act  of  Congress  expressly 
authorizing  the  Executive  to  make  any  contract  in  the  case."  It  fol- 
lows as  a  necessary  consequence  that  the  duty,  and  of  course  the  right, 
to  make  contracts  may  flow  from  an  act  of  Congress  which  does  not  in 
terms  prescribe  the  duty. — (U.  S.  vs.  Maurice,  2  Brock,  110 ;  U.  8. 
V8.  Linn,  16  Peters,  311.) 

The  contract  under  consideration  is  subject  to  two  limitations  alone. 
Ist.  That  it  should  be  approved  by  the  Secretary  of  the  Treasury. 
2d.  That  ''the  payments  to  be  made  shall  depend  only  on  the  appro- 
priations made  by  Congress  from  time  to  time  for  the  completion  of 
the  custom-house." 

As  to  the  first,  the  petition  states  expressly  that  the  contract  was 
approved  by  the  Secretary  of  the  Treasury,  and  for  the  purpose  of  this 
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argnment  the  statement  must  be  regarded  as  conclusive,  the  case  stand- 
ing on  a  demurrer.  If  it  was  necessary  to  look  into  the  evidence,  we 
should  find  that  the  Secretary  of  the  Treasury,  under  date  of  February 
17,  1849,  writes  to  the  commissioners  authorizing  them  '^to  inform 
Mr.  Dennis  Cronan  that  his  contract  for  hauling  materials,  made  with 
the  commissioners,  and  forwarded  here  by  them  under  date  of  No- 
vember 17,  last,  is  approved  by  the  department." 

And  again  the  Secretary  writes  on  the  15th  March,  1851,  to  the 
commissioners,  approving  of  an  agreement  made  by  them  with  Cronan 
^'  for  cancelling  his  contract."  This  was  two  years  after  the  contract, 
as  it  is  now  said,  had  expired. 

As  to  the  second  limitation,  it  will  be  seen,  it  fully  saves  the  power 
of  Congress  over  its  own  appropriations.  By  the  contract  no  hauling 
was  to  be  done,  except  when  required  by  Congress,  and  no  money  was 
to  be  paid,  except  when  Congress  appropriated  for  the  purpose. 

The  whole  question  would,  therefore,  seem  to  be  whether  the  Secre- 
tary was  authorized  to  enter  into  a  contract  of  any  kind,  or  for  any 
furpose,  to  endure  longer  than  the  existing  appropriation.  So  far  as 
have  been  able  to  learn  the  practice  of  the  government,  the  authority 
has  not  heretofore  been  disputed.  In  reference  to  this  custom-house, 
there  are  similar  contracts :  on  the  the  4th  of  December,  1848,  a  con- 
tract was  entered  into  with  Luther  Mun  ^^  for  all  the  granite  that  may 
be  required  to  complete  the  custom-house,"  and  this  contract,  as  I 
understand,  is  still  operative. 

I  repeat,  therefore,  with  confidence,  that  if  it  should  be  decided  that 
this  contract  was  so  influenced  by  the  act  of  1820,  as  to  be  limited  by 
the  exhaustion  of  the  then  existing  appropriation,  yet,  as  between  the 
government  and  the  contractor,  the  contract  was  operative  until  he 
was  notified  of  the  fact.  It  is  upon  this  principle  that  no  suit  can  be 
brought  against  a  tenant  whose  tenancy  depends  upon  the  will  of  the 
landlord,  until  he  had  been  notified  to  quit. 

Again,  supposing  the  contract  did  expire  with  the  appropriation  of 
1849,  yet  it  was  competent  for  the  Secretary  to  have  renewed  it ;  and 
the  continued  recognition  of  the  contract  by  the  government  until 
April  last,  was  a  tacit  renewal  from  time  to  time,  and  operated  to 
bind  both  parties  as  strongly  as  if  express  renewals  had  been  written 
on  the  contract  itself.  So  if  a  tenant  holds  over  with  the  tacit  consent 
of  the  landlord,  he  is  considered  as  holding  under  a  new  lease  for  same 
rent,  payable  at  same  time,  the  law  implies  an  agreement  on  the  part 
of  the  landlord  to  let,  and  on  the  part  of  the  tenant  that  he  will  huhl 
on  the  terms  of  the  expired  lease. — (Diller  vs.  Koberts,  13  JSerg.  & 
Kawle,  60 ;  Bacon  vs.  Brown,  9  Conn,  334 ;  Dorwill  vs.  Stevens,  4 
McCord,  59.) 

Upon  this  branch  of  the  case  we,  therefore,  contend  that  these  various 
appropriations  and  conditions  constituted  a  law  authorizing  the  Execu- 
tive to  construct  the  custom-house,  and  that  he  was  fully  authorized 
to  enter  into  all  incidental  contracts  necessary  for  giving  efiect  to  the 
legislative  will. 

2.  That  the  contract  in  question  being  made  under  authority  of  law, 
did  not  depend  for  its  duration  upon  any  particular  appropriation. 

3.  That  if  the  exhaustion  of  the  particular  appropriation  had  any 
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effect  upon  the  contract,  it  could  only  so  operate  after  notice  given  to 
the  contractor. 

4.  That  by  the  constant  recognition  of  the  contract  by  the  govern- 
ment, in  demanding  the  services  of  the  claimant  under  it,  the  contract 
will  be  considered  to  have  been  renewed  by  operation  of  law,  even 
supposing  it  had  expired,  as  is  now  contended  for. 

The  only  other  question  presented  is,  whether  by  the  terms  of  the 
contract  this  party  was  entitled  to  do  *^all  the  hauling."  The  con- 
tract speaks  for  itself.  It  needs  no  argument  to  show  the  difference 
between  a  part  and  the  whole,  or  that  the  profits  of  an  undertaking 
may  depend  solely  upon  the  monopoly  stipulated  for.  On  this  subject 
I  refer  to  the  able  opinion  of  the  court  of  Louisiana,  in  the  case  of 
Cronan  vs.  Peters,  herewith  submitted. 

P  PHILLIPS, 
Solicitor  for  Petitioner, 


IN  THE  COURT  OP  CLA.IM3. 

On  the  Pbtttion  op  Dennis  Cronan. 
Brief  of  (he  United  States  Solicitor, 

This  is  a  speculative  claim  for  $12,483  99,  founded  on  a  contract, 
by  the  commissioners  for  building  the  custom-house  at  New  Orleans, 
with  petitioner,  for  hauling  the  materials  to  be  used  in  the  building. 
The  allegation  is,  that  this  contract  was  violated  by  employing  other 
persons  to  do  the  hauling  for  which  claimant  had  contracted,  and  he 
was  not  permitted  to  do  the  work  or  receive  the  pay. 

The  claim  asserted  is  placed  simply  on  the  ground  of  legal  right. 
There  is  no  allegation  or  proof  of  any  real  loss  or  injury  to  the  party; 
but  that,  being  entitled  under  a  contract  to  certain  pay  for  doing  cer- 
tain work,  he  holds  the  government  to  pay,  althougn  he  did  not  per- 
form the  work,  because,  under  a  misapprehension  of  his  rights,  the 
commissioner  employed  others  to  do  the  work.  It  is  a  claim,  therefore, 
for  the  bond,  not  for  services  or  losses,  except  the  loss  of  profits  on 
•  services  not  performed.  It  is  a  case,  therefore,  as  presented  both  in 
the  petition  and  proof,  depending  entirely  upon  the  contract  and  the 
law  applicable  to  such  contracts. 

1st.  I  contend  that  the  contract  was  illegal  when  made. 

The  sixth  section  of  the  act  of  1st  May,  1820,  entitled  "An  act  in 
addition  to  the  several  acts  for  the  establishment  and  regulation  of  the 
Treasury,  War,  and  Navy  Departments,"  3d  vol.  U  S.  Statutes,  p. 
568,  provides  that  no  contract  shall  hereafter  be  made  by  the  Secretary 
of  State,  or  of  the  Treasury,  or  of  the  Department  of  War,  or  of  the 
Navy,  except  under  a  law  authorizing  the  same^  or  under  an  appro- 
priation adequate  to  its  fvlfiUment. 

The  only  acts  on  the  subject  of  this  custom-house,  and  from  which 
alone  any  authority  could  be  derived  to  contract  in  relation  to  its  con- 
struction, are  contained  in  the  appropriation  acts  of  1845,  '47,  and  '48, 
U.  S.  Stat.,  vols.  V,  p.  761 ;  IX,  p.  165,  ib.  296 ;  appropriating,  re- 
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spectively,  $500,  $100,000,  and  $130,785.  The  first  to  pay  for  plans, 
&c. ;  the  second  *'  for  the  construction  of  a  custom-house  ;"  and  the 
third  for  continuing  the  cpnstruction,  &c. 

It  was  under  this  last  that  the  contract  in  question  was  made,  in 
November,  1848.  But  the  hauling  complained  of  took  place  between 
May,  1849,  and  April  1856,  long  after  the  last  appropriation  was  ex- 
hausted under  which  it  was  made. 

The  language  of  the  law  in  express,  that  no  contract  shall  be  made, 
except  under  a  law  authorizing  the  same,  or  under  an  appropriation 
adequate  to  its  fulfillment.  There  was  neither.  The  contract  was  for 
oil  the  hauling  required  for  the  custom-house.  It  is  not  pretended  that 
the  appropriations  made  at  the  time  were  adequate  to  its  fulfillment. 
But,  by  the  terms  of  this  contract,  it  depended  '^  upon  the  appropria- 
tions made  by  Congress  from  time  to  time  for  the  completion  of  the 
custom-house,"  and  it  is  distinctly  admitted  in  the  claimant's  brief,  that 
it  was  in  contemplation  of  future  appropriations  ;  and  the  contractor 
and  the  commissioners  looked  not  to  the  existing  appropriaiion^  as  the 
law  expressly  requires,  but  to  future  appropriations,  for  the  fulfillment 
of  it. — (See  Brief  of  claimant's  counsel,  p.  3.) 

This  is  in  the  face  of  the  very  terms  of  the  law  requiring  no  contract 
to  be  made  unless  under  an  appropriation  adequate  to  its  fulfillment, 
which,  if  it  means  anything,  prohibits  contracts  to  be  made  on  the  faith 
of  future  appropriations.  Cases  ore  referred  to  in  the  argument  to  show 
that  this  salutary  rule  is  violated.  But  if  that  were  true,  I  should  be 
sorry  that  this  Court  should  sanction  so  palpable  an  annulment  of  a  law 
of  Congress.  But  there  is  no  proof  of  the  habitual  violation  of  this 
law  ;  and  the  opinion  of  Mr.  Attorney  General  Clifford,  vol.  iv,  p.  600, 
giving  the  precise  construction  here  contended  for  to  the  statute,  shows 
also  that  it  was  not  then  (1847)  the  habit  to  violate  it.  He  cites  also 
various  acts  of  Congress,  and  others  might  be  added,  if  necessary,  to 
show  that  Congress  is  in  the  habit  of  authorizing  contracts  to  extend 
beyond  the  time  of  the  appropriation  made,  where  it  is  judged  expe- 
dient. And  this  appears  also  to  have  continued  to  be  the  case  in  Mr. 
Toucey's  time. — (See  his  opinion,  vol  v,  p.  30,  in  case  of  the  Bensons, 
September  8,  1848.) 

Abuses. 

The  abuses  to  grow  out  of  such  liberty  to  contract  are  obvious.  The 
present  case  illustrates  the  system.  Here  is  a  claim  for  $12,000,  which 
IS  a  perquisite  of  such  a  contract.  The  hauling  of  the  one  and  a  half 
millions  of  brick,  for  which  pay  is  claimed,  having  been  done  alto- 
gether by  another  party,  who  in  turn,  at  ten  per  cent,  less  rates,  had, 
according  to  the  evidence,  a  profit  over  all  expenses  of  six  thousand 
dollars. 

On  the  principles  herecontended  for,  what  is  to  prevent  Captain  Meigs 
from  contracting  for  all  the  labor  to  be  done  on  the  aqueduct,  or  the 
Secretary  of  War  from  contracting  for  the  Pacific  railroad  ?  For  both 
appropriations  have  been  made.  A  contract  for  either  of  these  under- 
takings, with  a  margin,  as  in  this  case,  for  100  per  cent,  profit,  would 
be  a  valuable  property.     We  have  had  public  officers  none  too  scrupu- 
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Ions  to  make  even  such  contracts  as  we  see  in  this  case,  and  we  msj 
have  the  like  again.  If  the  government  can  be  held  on  such  contracts, 
it  must  submit  to  be  plundered  even  when  the  administration  shall  be 
changed  into  better  hands.  That  is  not  the  theory  of  our  system,  which 
is  one  of  limited  powers  in  all  officers.  Where  there  are  periodical 
changes  of  officers  provided  for  in  order  to  secure  responsibility,  if  the 
successors  can  be  tied  by  contracts  made  by  their  predecessors,  this  is  of 
no  use.  It  is  not  denied  that  there  are  disadvantages  in  this.  Public 
business  and  public  interests  may  suffer  from  the  want  of  power  in 
public  officers  to  take  care  of  them  in  the  best  mode.  It  could  not  be 
questioned,  for  example,  that  there  mi^ht  be  advantages  attending 
tne  power  to  contract  for  all  the  work  which  might  be  required.  But 
Congress,  on  consideration,  has  thought  the  abuses  likely  to  grow  out 
of  the  possession  of  such  power  greater  than  the  advantages,  and  has 
deliberately  preferred  to  run  the  risk  of  the  inconveniences  and  disad- 
vantages attending  the  withholding  of  such  power,  than  to  commit  it 
generally  to  the  executive  departments.  In  my  judgment,  there  is 
not  a  wiser  statute  in  the  ten  volumes  than  this. 

2.  It  has  not  been  legalized. 

But  it  is  insisted  that  the  recognition  of  this  contract,  under  subse- 
quent appropriations,  continued  it  in  force.  To  the  extent  it  was 
recognizea,  I  admit  its  obligation  ;  but  the  contest  here  is,  to  carry  it 
beyond  that  limit.  The  proof  of  recognition  consists  in  the  subse- 
quent employment  of  Cronan  to  do  some  of  the  work  ;  but  so  far  as 
he  was  employed  he  has  been  paid.  The  complaint  is,  that  he  was 
not  employed  to  haul  Blanc's  brick,  and  that  the  department  and 
commissioners  refused  to  recognize  the  contract  as  applicable  to  those 
materials.  A  contract  could  scarcely  be  implied,  when  there  was  an 
express  refusal  to  recognize  it.  The  correspondence  of  the  Secretary 
of  the  Treasury,  produced  to  show  that  an  effort  was  made  to  get  rid 
of  Blanc's  contract  for  the  purpose  of  enforcing  that  with  Cronan,  is 
of  no  significance  as  respects  this  question.  He  writes  under  the 
effect  of  the  opinion  of  the  supreme  court  of  Louisiana,  in  which  there 
are  obiter  dictum^  declaring  a  liability  to  exist  on  the  part  of  the  gov- 
ernment to  the  claimant ;  and  he  is  desirous^  as  an  honest  executive 
officer,  to  save  money  to  the  government,  and  therefore  endeavors  to 
get  Blanc's  contract  modified  so  as  to  avoid  this  claim.  If  there  had 
been  a  direct  acknowledgment  of  liability,  instead  of  merely  an  effort 
to  avoid  the  danger  of  it,  that  would  have  created  no  such  liability. 
(1  Parsons,  363.) 

Nor  is  the  opinion  expressed  by  the  Louisiana  court  as  to  the  lia- 
bility of  the  government  of  any  weight,  seeing  that  it  is  founded  on 
reasoning  having  no  application  to  the  relation  of  the  parties,  as  the 
law  which  forms  part  of  the  contract  was  not  adverted  to  in  the 
opinion,  and  was  not  probably  known  to  exist.  The  opinion  proceeds 
altogether  on  the  assumption  that  there  was  no  limitation  on  the 
power  of  the  commissioners  to  contract,  with  the  sanction  of  the 
Secretary  of  the  Treasury. 

As  to  the  ground  taken,  that  the  law  is  merely  directory,  and  does 
not  avoid  the  contract,  because  citizens  could  not  know  what  amount 
is  applicable  to  the  payment,  the  argument  is  certainly  not  applicable 
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to  this  case,  because  the  contract  on  its  face  admits  that  the  money  is 
to  come  from  fiiture  appropriations.  It  cannot  apply  to  any  case, 
however,  because  the  citizen  can  always  ascertain,  by  applying  to  the 
proper  officer,  whether  there  is  money  in  the  treasury  to  pay  for  the 
service  when  rendered.  In  general,  it  would  be  safe  to  contract  with 
any  officer  who  professed  to  contract  for  payment  to  be  made  out  of 
any  existing  appropriation  ;  and  if  a  party  was  imposed  on^  under 
such  circumstances^  it  would  be  equitable  ground  of  relief. 

Measure  of  damages. 

As  to  the  general  principle  which  should  regulate  the  assessment, 
I  shall  not  controvert  the  authority  of  the  supreme  court  of  Louisiana, 

? noted  by  the  counsel  for  the  claimant,  in  the  case  of  Cronan  vs, 
'eters,  9  La.  Ann.  Reports,  in  which  the  court  say,  if  the  govern- 
ment was  a  party  to  the  record,  the  rule  of  damages  is  furnished  by 
the  1,928th  article  of  the  civil  code,  viz:  '*the  amount  of  the  loss 
the  plaintiff  has  sustained,  and  the  profit  of  which  he  has  been  de- 
prived." 

That  this  does  not  justify  the  claim  made  by  the  claimant's  counsel 
appears  from  the  same  opinion,  where  the  court  say  :  **  It  was  one  of 
those  obligations  which  from  its  nature  resolves  itself  into  a  claim  for 
damages,  on  the  execution  of  the  contract  by  either  party  ;  and  the 
prices  which  the  plaintiff  would  have  been  entitled  to  charge  if  he  had 
done  the  hauling  tvotdd  not  be  a  standard  by  which  these  damages  could 
be  estimated,  without  other  proof  in  connexion  showing  either  actual 
loss  or  a  privation  of  gain.  But  the  defendant  is  charged  with  a  vio- 
lation of  his  duty  as  as  a  public  officer,  from  which  loss,  it  is  said, 
resulted  to  the  plaintiff,  and  that  he  has  rendered  himself  liable  for 
damages  as  for  a  loss,  and  that,  in  such  a  case,  proof  of  the  specific 
damages  is  not  requisite." 

It  is  plain  from  this,  that  under  the  civil  code  of  Louisiana,  which 
is  a  copy  of  the  French  code,  (see  Sedgwick,  p.  67,)  there  should  be 
proof  of  specific  loss,  in  order  that  a  recovery  should  be  had  for  any- 
thing more  than  nominal  damages.  The  case  in  2  Denio,  Costigan 
vs.  Mohawk  R.  R.  Co.,  p.  515,  is  therefore  wholly  inapplicable. 

The  claimant  must,  then,  show  *'  specific  damages"  or  loss.  That 
does  not  exclude  a  consideration  of  the  profit  he  would  have  made  ; 
but  the  measure  of  the  loss,  including  such  profits,  is  not  the  differ- 
ence between  what  two  or  three  witnesses  can  be  got  to  say  was,  in 
tfieir  opinion,  the  cost  of  doing  such  hauling,  but  the  difference  between 
the  price  agreed  upon  and  the  ordinary  or  market  price  for  the  service. 
This  would  pay  the  profits  on  the  contract,  and  so  fully  indemnify  the 
claimant.  This  is  the  universal  rule  of  arriving  at  the  loss  where 
there  is  a  market  price. — (Sedgwick,  p.  85^  As  to  the  rule  where 
there  is  no  market  price,  see  opinion  of  Nelson,  0.  J.,  quoted  in 
Sedgwick,  p.  84.  ''If  there  was  a  market  value  of  the  article  in  this 
case,"  said  the  judge,  *'  the  question  would  be  a  simple  one  ;  as  there 
is  none,  however,  the  parties  will  be  obliged  to  go  into  an  inquiry  as 
to  the  actual  cost  of  furnishing  the  article  at  the  place  of  deli  very , 
and  the  court  and  jury  should  see  that,  in  estimating  this  amount^  it 
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be  made  on  a  avhstantial  basis,  and  not  left  to  rest  on  the  loose  and 
speculative  opinions  of  witnesses.*'  It  is  not  pretended  that  there  is 
no  market  price  for  transportation  in  New  Orleans.  So  far  from  it, 
at  one  period  in  the  history  of  this  case  the  claimant  contended  stren- 
uously that  his  contract  was  not  above  the  market  price,  and  he  proves 
now  that  it  corresponds  with  the  tariff  of  prices  adopted  by  the  city 
government  of  New  Orleans. 

Is  there  any  reason  for  adopting  a  different  standard  of  indemnity 
for  the  claimant  than  that  allowed  to  the  government  ?  If  claimant 
had  been  in  default,  the  measure  of  damages  fixed  by  the  contract, 
and  by  the  law  independent  of  the  contract,  (see  Ogden  vs.  Marshall, 
4  Selden,  340,)  would  be  the  difference,  if  any,  paid  by  the  govern- 
ment. This  allows  nothing  for  the  trouble,  delay,  or  risk  attending 
the  procurement  of  other  transportation  ;  nor  would  the  absolute  ina- 
bility to  procure  it  on  any  terms  impair  the  consequential  loss  on  the 
contractor,  (Sedgwick,  p.  305.)  Why  should  the  government,  on  the 
other  hand,  be  held  to  pay  him  more  than  the  difference  between  the 
contract  price  and  the  ordinary  rates  which,  it  is  fair  to  presume,  he 
could  have  got  from  others  ?  It  is  assumed  that  the  current  prices 
could  be  commanded  by  those  offering  merchandize  in  the  market, 
and  it  is  equally  fair  to  assume  the  same  thing  of  those  offering  trans- 
portation ;  a  different  rule  will  encourage  litigation — it  would  take 
the  whole  time  of  one  party  to  watch  the  other,  to  see  if  he  had  not 
opportunity  to  be  employed.  This  case  is  different  from  both  classes 
of  cases  referred  to  and  relied  on  by  the  claimant :  the  first,  where,  by 
a  charter-party,  a  certain  amount  of  freight  was  stipulated  for  on  a 
voyage  actually  made ;  and  the  other,  where  the  whole  time  of  a  person 
was  engaged. 

The  case  at  bar,  however,  was  in  fact  a  contract  to  do  part  of  the 
work  required  in  building  a  house,  and  does  not  differ  in  its  incidents 
from  such  contracts  generally.  Could  a  mechanic  recover  the  price 
of  a  house  because  he  was  prevented  from  building  it?  or  half  the  price 
by  merely  proving  that  ordinarily  the  profits  of  carpenters  were  100 
per  cent.?  If  there  were  a  market  price  for  the  character  of  building 
in  question,  the  rule  would  require  that  that  should  be  shown  ;  and 
in  the  absence  of  it,  the  quantity  of  labor  and  materials  entering  into 
it  would  be  required  to  be  shown,  and  the  prices. 

But  whatever  we  might  suppose  just  or  otherwise  is  immaterial,  as 
it  is  settled  by  the  supreme  court  of  Louisiana  that  the  rule  in  this 
case  is  not  the  price  stipulated  in  the  contract^  but  it  is  the  loss  which 
he  has  sustained — and  this  includes  the  profit  lost ;  and  the  claimant 
must  make  specific  proof  of  actual  loss.  This  ignores  at  once  the  case 
here  presented,  where  there  is  no  proof  of  ax^ual  losSj  according  to  the 
rules  for  making  such  proof.  If  the  proof  is  good  here,  it  was  good 
in  the  supreme  court  of  Louisiana,  where  it  was  shown  that  the  party 
was  refused  the  employment,  and  the  stipulated  price  w^s  shown. 
Now,  if  it  was  to  be  presumed  that  the  loss  was  the  price,  and  that 
the  defendant  must  show  that  the  other  party  could  have  been  em- 
ployed, and  therefore  suffered  no  actual  loss,  the  proof  was  then  com- 
{)lete.  But  the  court  said  no— they  must  have  proof  of  actual  loss,  a 
088  of  gain.     This  shows  that  there  is  no  analogy  in  this  to  the  case 
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of  the  charterer,  or  Coatigan  vs.  K.  R.  Company,  where  the  proof  was 
complete  on  showing  the  price ;  but  the  actual  loss  must  be  shown 
ajffirmativdyy  and  there  is  none  shown. 

In  entire  accordance  with  this  is  the  case  in  supreme  court  of  New 
York,  cited  in  Sedgwick,  p.  232,  first  edition,  where  the  author  says: 
'^  On  a  contract  to  transport  horses  in  a  canal  boat,  the  plaintifis 
averred  readinesd  to  perform  on  their  part,  and  a  neglect  and  refusal 
on  the  part  of  defendants  to  furnish  the  freight,  and  claimed  to  recover 
the  entire  sum  specified  in  the  agreement.  But  the  supreme  court 
of  New  York  held,  that  they  were  only  entitled  to  recover  what  they 
had  actually  lost  by  the  defendant's  non-performance,  saying,  *  sup- 
pose the  plaintiff  had,  the  next  hour,  been  furnished  with  freight  en- 
tirely adequate  to  the  voyage,  at  the  same  sum,  they  would  have  been 
entitled  to  the  damage  arising  from  the  detention  for  that  time,  but  no 
more.  A  tender  and  offer  to  perform  is  Equivalent  to  performance, 
but  merely  for  the  purpose  of  sustaining  an  action.  It  is  not  per- 
formance, though  in  one  respect  it  resembles  it  consequentially.  It 
is  quasi  performance,  but  it  does  not  regulate  the  amount  of  damages."' 

C!onsiderable  pains  is  taken  to  prove  that  the  claimant  was  put  to 
extraordinary  expense  to  get  the  proper  wagons,  &c.,  for  the  work  to 
be  done  under  his  contract.  To  haul  the  granite,  he  had  to  get  enor- 
mous wheels  and  a  great  many  of  them  ;  that  such  were  notto  be  had 
in  New  Orleans,  &c.;  great  expense  in  consequence,  &c.,  &c.  So 
much  is  said  in  the  testimony  about  the  procuring  of  large  wheels, 
and  expense  connected  with  the  preparations  to  haul  huge  masses  of 
granite — the  like  of  which  was  never  seen  before — that  I  prepared  my 
nerves  for  a  corresponding  catastrophe,  in  the  loss  of  all  use  of  these 
expensive  machines,  by  the  refusal  of  the  commissioners  to  permit  him 
to  naul  a  single  block  of  granite.  Imagine  my  surprise  when  I  dis- 
covered that  he  had  hauled  all  of  it. 

This  expense,  then,  forms  no  item  of  loss,  and  it  must  be  assumed 
that  the  contract  was  beneficial,  so  far  as  he  executed  it,  because,  if 
not,  the  refusal  of  the  United  States  to  permit  him  to  execute  the 
other  part  enabled  him  to  throw  it  all  up. 

M.  BLAIR. 


IN  THE  COURT  OP  CLAIMS. 

Dennis  Cronan  vs.  United  States. 
Argument  on  trial  docket. 

The  decision  of  the  Court,  ordering  testimony  to  be  taken  when  this 
case  was  argued  on  the  law  docket,  was  according  to  the  practice  of 
the  Court  at  that  time,  a  decision  in  favor  of  the  claimant  on  the  face 
of  his  petition. 

On  that  argument  the  validity,  not  the  construction,  of  the  contract 

was  assailed  by  the  Solicitor.     My  attention  was  therefore  not  directed 

to  any  other  point,  and  the  construction  of  the  contract  in  my  printed 

argument  is  treated  but  in  a  single  sentence :  '^  by  the  terms  of  the 
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oontract  the  party  was  entitled  to  do  all  the  hauling. ' '  The  contract 
speaks  for  itself.  It  needs  no  argument  to  show  the  difference  between 
a  part  and  the  whole^  or  that  the  profits  of  an  undertaking  may  de- 
pend solely  upon  the  monopoly  stipulated  for.  On  this  question  I 
refer  to  the  able  opinion  of  the  supreme  court  of  Louisiana,  in  the  case 
of  Cronan  vs.  Peters. 

For  my  views  on  the  validity  of  the  contract  under  the  act  of  1820, 
I  refer  to  my  former  printed  argument.  But  on  the  new  objection, 
touching  the  construction  of  the  contract  and  the  measure  of  damages 
for  its  breach,  I  submit  the  following  suggestions : 

It  is  not  denied  that  by  the  express  terms  of  the  contract,  Cronan 
was  *'  to  do  all  the  hauling,"  or  the  *'  hauling  of  all  the  materials  ;'' 
but  it  is  alleged  that  this  did  not  preclude  the  commissioners  from 

ImrchasinK  materials  and  contracting  at  the  same  time  for  their  de* 
ivery  at  the  custom-house. 

It  is  very  evident  that  if  materials  were  thus  delivered,  then  Cronan 
would  not  do  '^  all  the  hauling*'  contracted  for  by  him,  and  to  this 
extent  an  exception  would  be  written  into  the  contract  not  now  found 
in  it. 

This  interpolation  is  sought  to  be  sustained  on  the  consideration 
that  it  could  not  be  presumed  that  the  commissioner  would  prohibit 
the  government  by  contract  from  entering  into  arrangements  which 
might  be  necessary  for  the  supply  of  materials. 

It  might  be  sufficient  to  answer^  that  as  this  necessity  was  not  pro- 
vided  for  in  the  contract,  it  could  not  now  be  set  up  to  justify  a  viola- 
tion of  the  plain  words  of  the  contract. 

But  not  to  make  the  argument  broader  than  the  exigency  of  the 
case,  we  will  confine  it  to  the  facts  as  presented  by  the  evidence. 

In  1852,  the  commissioner  proposed  to  purchase  a  large  quantity  of 
brick  from  the  son-in-law  of  one  of  their  board.  His  offer  was  to  sell 
the  brick  deliverable  at  the  new  basin,  the  usual  place  of  depot,  at 
$18  60  per  1,000,  or  deliverable  at  the  custom-house  at  |20per  1,000. 
In  other  words,  to  sell  them  as  they  were  usually  sold  at  $18  50,  and 
to  haul  them  to  the  custom-house  for  $1  50  per  1,000  additional. 

Now  as  the  commissioners  had  the  option  of  purchasing  without  the 
hauling  at  the  usual  market  price  of  bricks,  it  cannot  be  said  that 
there  was  any  necessity  to  employ  the  vendor  to  haul  them. 

That  there  was  no  such  necessity,  is  not  only  shown  by  the  very 
party  who  received  the  benefit  of  the  violation  of  Cronan's  contract, 
but  by  several  other  witnesses  who  testify  that  there  was  no  difficulty 
in  the  government  purchasing  as  many  bricks  as  they  wanted  at  fair 
market  value,  without  yielding  to  the  vendor  the  contract  for  hauling ; 
and  this  evidence  is  not  questioned  or  in  any  manner  disputed. 

If  no  necessity  existed  in  the  purchase  of  materials,  then  the  includ- 
ing of  the  hauling  in  such  contract  of  purchase  was  a  matter  de- 
pending upon  the  option  of  the  commissioners. 

Cronan's  contract,  therefore,  instead  of  giving  him  absolute  mo- 
nopoly of  the  hauling,  would  read  thus  :  '^  the  said  Cronan  shall  be 
entitled  to  do  all  the  hauling  of  the  materials  for  the  erection  of  the 
custom-house,  provided  that  the  said  commissioners  at  their  option 
may  so  contract  on  the  purchase  of  materials  as  to  give  the  hauling  of 
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said  materials  to  the  parties  from  whom  said  purchases  may  be  made." 
In  other  words,  the  whole  stipulation  would  thus  be  converted  from 
an  absolute  right  to  do  all  the  hauling,  into  a  right  to  do  so  much  as^ 
the  commissioners  might  choose  to  permit. 

The  evidence  shows  that  the  pronts  on  the  hauling  varied  as  to  the 
character  of  the  materials ;  on  some  kinds  there  was  no  profit,  on 
others  but  little,  and  others  the  profits  were  large.  To  place  it  in  the 
power  of  the  commissioners  to  select  the  class  of  materials  which  he 
should  haul,  would  enable  them  to  convert  a  profitable  contract  into 
an  engine  of  ruin.  Tet  to  this  absurd  conclusion  the  argument  neces- 
sarily leads. 

Supposing  that  the  terms  of  the  contract  were  doubtful,  (which  they 
are  not,)  even  then  the  Court  would  not  s^ek  to  find  the  interpretation 
which  would  shield  the  government,  but  would  look  for  the  intention 
of  both  parties  to  the  contract,  and  enforce  it  as  they  both  must  have 
understood  it.  That  Cronan  never  could  have  intended  to  bind  him- 
self with  sureties  to  such  a  contract,  requiring  investment  in  ma- 
chinery of  from  five  to  seven  thousand  dollars,  need  not  be  argued. 

It  is  said,  in  opposition  to  this  claim,  '^  that  claimant  was  to  do  all 
the  hauling  of  the  materials  for  the  custom-house  which  the  commis- 
sioners should  have  to  do.  If  the  commissioners  should  have  building 
materials  at  any  place  at  a  distance  from  the  site  of  the  custom-house, 
they  were  bound  by  the  contract  to  call  on  the  claimant  to  haul  them, 
and  to  pay  him  for  the  hauling  at  the  rates  agreed  on.  But  the  con- 
tract did  not  prohibit  the  commissioners  from  purchasing  any  ma- 
terials at  a  certain  price  deliverable  at  the  site  of  the  building,  because 
they  would  not,  in  such  case,  have  those  materials  at  any  place  from 
which  it  would  be  requisite  to  hire  them  to  be  hauled  to  the  site. 
Such  materials  would  not  belong  to  the  commissioners  until  they  were 
delivered  at  the  site,  and  in  such  case  the  commissioners  would  not 
have  the  hauling  to  do." 

This  is  the  form  of  the  objection  as  presented  by  one  of  the  mem- 
bers of  the  Court.  But  I  respectfully  submit  that  it  is  rather  a 
statement  or  conclusion  than  an  argument,  without  the  concluding 
sentence  is  relied  on  as  the  reason  for  the  statement,  to  wit:  that  the 
materials  did  not  belong  to  the  commissioners  until  they  were  deliv- 
ered  at  the  custom-house,  and  therefore  they  had  no  hauling  to  do. 

But  this  reason  is  outside  of  this  case.  The  contract  does  not  pro- 
vide that  Cronan  was  to  do  the  hauling  of  the  materials  '^  belonging 
to  the  commissioners,"  or  to  execute  such  duty  when  the  commissioners 
had  *^  hauling  to  do,"  but  the  covenant  was  "  to  do  all  the  hauling  of 
the  materials  which  may  be  deemed  necessary  for  the  erection  of  said 
custom-house."  The  question  of  ownership,  which  is  made  the  pivot 
of  this  objection,  is  wholly  foreign  to  the  contract. 

It  is  true  the  ownership  of  the  bricks  was  not  in  the  commissioners 
until  they  were  delivered  at  the  custom-house.  But  this  is  the  very 
matter  complained  of.  They  could  have  owned  them  at  the  basin 
where  such  articles  were  usually  delivered,  but  for  the  purpose^  of 
defeating  Cronan's  contract  they  voluntarily  employed  the  vendor  of 
the  bricks  to  deliver  them  at  the  custom-house,  agreeing  to  allow,  in 
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addition  to  the  price  of  the  bricks,  $1  60  per  1,000  for  the   hauling, 
which  was  to  be  included  in  the  sum  to  be  paid  on  delivery. 

These  repeated  violations  of  the  contract,  whether  arising  from 
political  or  personal  hostility  to  Cronan  on  the  part  of  the  com- 
missioners, or  to  advance  the  pecuniary  interests  of  the  relations  of 
the  commissioners,  led  to  a  suit  by  Cronan  in  the  courts  of  Louisiana. 
In  this  suit  Cronan  sought  to  recover  damages  for  the  breach  of  this 
contract,  and  set  up  the  same  matters  of  which  he  now  complains. 
The  defendants,  the  commissioners,  denied  their  liability  on  the 
ground  that  they  were  the  mere  agents  of  the  government.  The  case 
was  decided  in  the  district  court,  and  subsequently  on  appeal  in  the 
supreme  court  of  that  State.  The  unanimous  opinion  of  the  judges 
is  to  be  found  reported  in  the  case,  (Cronan  vs.  Peters,  9  Louis.,  468,) 
in  which  the  court  quotes  a  letter  from  the  commissioners  to  the 
Secretary  of  the  Treasury,  June  30,  1852,  in  which  they  say  **  that 
in  making  the  contract  with  Mr.  Blanc  for  pressed  brick,  his  proposi- 
tion was  for  |18  50  per  1,000,  deliverable  at  the  basin,  and  $20  per 
1,000  deliverable  at  the  custom-house.  That  Cronan's  price,  accord- 
ing to  the  contract  for  hauling,  was  about  |2  25  per  1,000,  and  that 
it  was  obviously  the  interest  of  the  government  to  accept  the  latter 
price,  deliverable  at  the  building,  and  it  was  accepted ;  but  that 
Cronan  considered  it  an  evasion  of  the  contract  with  him,  and  with 
Bome  apparent  reason."  The  letter  then  expresses  the  desire  to  avoid 
:any  act  that  may  have  the  semblance  of  an  attempt  to  evade  the 
•contract ;  and  that  if,  in  the  opinion  of  the  Secretary,  Mr.  Blanc's 
proposition  should  have  been  accepted,  there  would  be  no  difficulty 
m  altering  the  contract  with  him. 

The  supreme  court  say  :  '^  As  it  is  evident  the  hauling  was  given 
to  others,  not  from  necessity,  but  for  the  advantage  of  the  govern- 
ment, in  procuring  it  to  be  done  at  cheaper  rates  than  they  would 
have  had  to  pay  him,  we  think  it  was  a  clear  violation  of  the 
contract  for  which  the  government  is  responsible  in  damages  to  the 
plaintiflf." 

As  this  contract  was  made  in  Louisiana,  and  was  to  be  performed 
in  that  State,  by  the  well  settled  rule  its  construction  would  be  gov- 
erned by  the  lex  loci  corUractua.  The  construction  given  by  the 
supreme  court  of  a  State  to  a  State  statute  is  as  much  a  part  of  the 
statute  as  if  it  had  been  written  in  the  body  of  it  by  the  hand  of  the 
legislatur^  itself.  The  same  rule  applies  to  a  like  construction  of  a 
contract  made  within  a  State.  Story  gives  the  rule  thus:  ^^The 
general  rule  is  that,  in  the  interpretation  of  contracts,  the  law  and 
custom  of  the  place  of  the  contract  is  to  govern." — (Conflict  of  Laws, 
§  272.)  What  that  law  and  custom  are  in  this  case,  we  find  in  the 
decision  quoted. 

We  have  then  the  adjudication  of  the  supreme  court  of  Louisiana, 
expressly  declaring  the  true  construction  of  this  contract,  in  a  case 
where  it  had  jurisdiction  of  the  parties  and  the  subject  matter,  and 
where  the  parties  were  virtually  the  same  as  in  the  case  before  us  ; 
and  it  would  seem,  on  well  settled  principles,  that  it  should  be 
respected    by  this  Court.     Any  other  construction  would   permit 
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Cronan's  contract  to  be  violated,  on  the  shameless  plea  that  money 
coald  be  saved  by  it. 

The  question  remaining  is,  that  of  the  measure  of  damages.  The 
deposition  of  Mr.  Wharton,  the  secretary  to  the  board  of  com- 
missioners, shows  that  there  was  paid  for  hauling  materials  to  other 
persons  the  sum  of  $12,438  39,  at  the  contract  price. 

By  the  terms  of  the  agreement,  Cronan  was  bound  "  to  perform 
said  hauling  when  thereunto  required,  without  prejudice  to  the  work 
on  said  building,  and  at  all  times  and  at  such  places  as  may  be 
designated,  &c.,  to  haul  and  deliver  said  materials." 

Under  this  agreement,  by  its  express  terms  and  conditions,  the 
contractor  was  bound  to  be  "  uncore prist."  He  was  not  at  liberty  to 
speculate  upon  what  might  be  the  requirements  of  the  government, 
and  to  engage  in  work  under  other  contracts,  but  to  stand  always 
ready  with  his  force  to  do  the  work  required  by  this  contract.  This 
is  not  like  the  case  of  a  party  who  had  been  dismissed  before  the  ex- 
piration of  the  period  for  which  he  had  been  employed,  and  who  in 
good  faith  should  not  stand  idle ;  but  here  the  agreement  was  con- 
tinuous and  operative. 

The  rule  of  the  civil  law  holds  the  debtor  for  the  violation  of  a 
contract  liable  for  ''  damages  and  interests,"  that  is,  he  must  indem- 
nify the  creditor  from  the  loss  he  has  occasioned  to  him,  and  for  the 
gain  of  which  he  has  deprived  him. 

1  Pothier,  Ob.,  p.  90. 

Civil  Code  Louisiana,  §  1928. 

Cronan  vs.  Peters,  9  Louis.  An. 

In  the  case  last  cited,  the  court  say,  "  that  the  prices  which  the 
plaintiff  would  have  been  entitled  to  charge,  if  he  had  done  the 
hauling,  would  not  be  a  standard  by  which  the  damages  could  be 
estimated  without  other  proof  in  connexion,  showing  either  an  actual 
loss  or  privation  of  gain." 

In  this  case  the  nature  of  the  contract  and  the  proof  all  show  that 
the  damage  was  the  whole  contract  price.  The  expense  of  the  party 
in  the  employ  of  laborers  and  teams  was  the  same,  whether  iole  or 
employed.  This  expense  and  the  profit  in  performing  the  work  make 
up  the  contract  price. 

This  rule  is  the  same  at  the  common  law  :  '^  the  remedy  shall  be 
commensurate  to  the  injury  sustained,  and  the  party  shall  recover  so 
much  as  will  repair  the  injury  sustained  by  the  misconduct  of  the  de- 
fendant." 

Rockwell  V8,  Allen,  7  Man.  264. 

Walker  vs.  Smith,  1  Wash.  152. 

To  show  that  the  payment  of  the  net  profits  would  not  indemnify 
Cronan  for  the  damages  he  sustained,  we  will  assume  that  his  profits 
were  one  hundred  per  cent.  That  is  of  the  $12,000,  the  cost  would 
be  $6,000,  and  the  profit  $6,000.  Now  as  the  evidence  shows 
that  the  expenses  were  the  same,  whether  he  was  idle  or  employed,  to 
pay  him  the  $6,000  profit  would  be  ^nerely  to  reimburse  him  for  the 
outlay,  and  leave  nothing  for  his  services. 

It  is  insisted  that  the  government  should  not  be  bound  for  the 
whole  of  this  amount,  because  while  the  party  was  idle  by  reason  of 
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his  non-employment,  as  complained  of^  he  conld  have  earned  wa^ 
from  others.  But  damages  for  violation  of  a  contract  are  not  miti- 
gated hy  the  courts  on  the  mere  presumption  of  the  debtor.  When- 
ever such  mitigation  takes  place,  it  must  be  on  proof  that  money  was 
earned,  or  at  tne  furthest,  tnat  work  of  a  similar  character  was  offered 
to  the  party  under  circumstances  where  good  faith  required  him  to  ac- 
cept of  it,  and  he  refused  it. 

Costigan  t;^.  Mohawk  B.  B.  Comp.     2  Denio,  616. 

Some  exception  was  taken  to  the  depositions  of  the  witnesses  who 
testified  as  to  the  cost  or  expense  of  haaling  the  materials.  These 
witnesses  were  persons  well  skilled  and  experienced  in  the  business  ; 
in  some  instances  they  use  the  expression  in  their  ^^  opinions,"  io 
others  they  state  the  sum  in  an  absolute  manner.  If  it  hi^  been  mere 
opinion,  this  would  not  have  been  objectionable,  as  it  is  not  merely 
speculative,  but  the  result  of  certain  facts,  and  this  result  given  by 
those  well  skilled  and  conversant  with  those  facts.  Thus,  a  witness 
was  asked  '^  what,  in  his  opinion,  was  the  difference  in  value  between 
such  a  vessel  as  was  stipulated  for  in  the  contract,  and  such  an  one  as 
another  witness  had  described  ?' '  Upon  well  settled  and  familiar  rules 
of  evidence  this  was  held  to  be  entirely  competent. 

Sikes  V8.  Paine,  10  Iredell,  281. 

Beckwith  vs.  Sydebotham,  1  Camp.  117. 

The  third  interrogatory  to  the  witness  Blanc,  in  the  case  before  us, 
is  as  follows  :  ^^  Are  you  sufficiently  acquainted  with  the  business  of 
hauling  material  to  enable  you  to  state  what  the  cost  thereof  would 
be  to  a  contractor  who  is  prepared  to  do  such  work,  from  1849  to  the 
present  time?  Answer.  I  think  I  am.  It  is  part  of  my  business. 
The  cost  of  hauling  brick,  &c."  George  Cronan  is  asked:  **  What 
would  be  the  net  profit,  as  near  as  you  can  estimate,  on  hauling  bricks 
at  $1  80  per  1,000?  Answer.  As  near  as  I  can  estimate,  it  would  be 
95  cents  per  1,000." 

These  questions  and  answers  are  unobjectionable.  If  the  answers 
are  too  general,  it  was  the  privilege  of  the  Solicitor  to  test  the  accu- 
racy of  the  statement  by  asking  for  the  particular  items.  But  the 
testimony  cannot  be  excluded  on  the  ground  of  illegality. 

But  independent  of  the  depositions,  among  the  certified  correspond- 
ence furnished  by  the  Treasury  Department,  it  is  stated  in  the  letter 
from  Commissioners  Penn  and  Beauregard  to  the  Secretary,  under 
date  of  September,  1864 — *^  what  the  loss  would  be,  we  cannot  tell, 
but  the  profits,  as  near  as  can  be  estimated,  would  be  from  80  cents 
to  |1  16  per  1,000."  This  is  evidence  of  the  highest  character,  as 
coming  from  the  government  itself,  and  made  by  agents  whose  busi- 
ness it  was  to  know  the  facts  testified  to. 

From  the  statement  herewith  submitted,  as  made  up  from  the  evi- 
dence, the  net  profits  amount  to  $7,414  94. 

The  action  of  the  government  on  this  contract  will  be  seen  from  the 
following  documents : 

1st.  Letter  from  Secretary  Walker  of  February  17,  1849,  approving 
the  contract. 

2d.  Letter  from  commissioners  to  Secretary  of  March  3,  1861,  en- 
closing agreement  with  Cronan  for  the  purchase  of  his  contract. 
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3d.  Letter  from  the  Secretary  in  reply,  March  15,  1851,  approving 
of  the  purchase  at  $7,500,  and  authorizing  its  payment. 

4th.  Same  to  same,  March  19,  1851,  revoking  this  authority  on  ac- 
count of  some  difficulty  in  cancelling  the  original  contract. 

5th.  Letter  of  Secretary  Guthrie  to  commissioners,  August  7,  1854, 
stating,  ^^  it  is  shown  hy  the  decision  of  the  court  in  the  case  of  Cro- 
nan  vs.  Peters,  that  he  is  entitled  to  the  hauling  of  the  materials  for 
the  work  by  the  original  contract,  and  the  subsequent  contract  made 
with  Blanc,  so  far  as  the  hauling  of  the  bricks  is  concerned,  is  in  vio- 
lation of  that  contract.  Mr.  Blanc's  contract  should  therefore  be 
modified  so  as  to  pay  him  $20  for  his  bricks,  less  the  price  to  be  paid 
to  Cronan  for  the  hauling." 

6th.  Letter  from  commissioners  in  reply,  September  2, 1854,  stating 
that  Blanc's  bid  for  bricks  was  $18  50,  deliverable  at  the  basin,  and 
420  deliverable  at  the  custom-house.  That  the  Secretary's  letter  had 
been  communicated  to  him,  and  he  had  refused  to  make  any  modifica- 
tion in  his  contract. 

7th.  Letter  from  Blanc  to  commissioners,  Augusi  21,  1854,  declin- 
ing the  modification  and  standing  on  his  contract,  as  approved  by  the 
department. 

From  this  it  appears  that — 

1st.  From  1849  to  1854,  Cronan's  contract  was  treated  by  the  de- 
partment as  obligatory  upon  the  government. 

2d.  That  the  department  entered  into  a  contract  with  Blanc,  which 
violated  the  rights  of  Cronan  under  his  previous  contract. 

3d.  That  they  endeavored  to  extricate  themselves  from  the  dilemma 
by  modifying  the  contract  with  Blanc. 

4th.  Having  failed  in  this  attempt  when  Cronan  asserted  his  ri^ht 
to  compensation  for  the  breach  of  his  contract,  they  for  the  first  time 
set  up  the  plea  that  Cronan's  contract  expired  in  1849,  and  that,  if 
49till  valid,  there  has  been  no  breach  of  it. 

Further  comment  is  unnecessary. 

P.  PHILLIPS, 
SdicUor  for  GlaimarU. 

Washington,  December  7,  1857. 


IN  THE  COURT  OP  CLAIMS. 

On  thb  Petition  of  Dennis  Cronan. 
Brief  of  the  United  States  Solicitor  on  the  rehearing  of  this  cause. 

The  petitioner  claims  $12,438  99  for  the  alleged  breach  of  a  con- 
tract dated  November  17,  1848,  entered  into  with  him  by  William  M. 
Gwin,  D.  Prieur,  and  Alice  La  Branche,  as  commissioners  for  the  erec- 
tion of  a  custom-house  in  the  city  of  New  Orleans. 

By  this  contract  Cronan  stipulated  "  to  do  all  the  hauling  of  the 
building  materials  which  may  be  necessary  for  the  erection  of  said 
custom-nouse^  at  the  same  rates  and  agreeable  with  the  tariff  estab- 
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lisbed  by  the  general  council  of  the  city  of  New  Orleans,  on  the  5th 
June,  1843,  in  said  cases."     And  the  commissioners   stipulated  ^^  to 
pay  unto  said  party  of  the  first  part  the  same  rates,  &c. ,     *         *     * 
as  are  established  by  the  ordinance  aforesaid."    And  it  was  expressly 
understood,  ^^  that  the  payments  to  be  made  said  party  of  the  first 
part  shall  depend  only  upon  the  appropriations  made  hy  Congress, 
from  time  to  time,  for  the  completion  of  said  custom-house."     The 
petitioner  alleges  that  this  contract  has  been  violated  ^*  by  entering 
into  agreements  with  other  parties  for  delivery  of '  materials  necessary 
to  the  building,'  at  the  site  of  said  custom-house;  and  among  others  a 
contract  has  been  entered  into  with  Jules  A.  Blanc,  a  son-in-law  of 
said  Peters,  (who  was  one  of  the  commissioners  formerly,)  for  the 
delivery  of  one  and  a  half  million  of  bricks."     He  further  alleges 
that  he  has  kept  up  his  establishment  to  do  all  the  hauling,  as  well 
that  which  had  been  actually  done  by  him  as  that  which  had  been  per- 
formed by  Blanc  and  others,  which  he  ought  to  have  been  called  on  to 
do,  and  therefore  claims  compensation  as  if  he  had  actually  done  the 
hauling  done  by  Blanc  and  others.     The  petitioner  further   states, 
''that  on  the  presentation  of  his  claims  to  the  Secretary  of  the  Trea- 
sury, on  28th  April  last,  it  was  refused  payment  solely  on  the  ground 
that  the  said  contract  was  not  legally  binding  upon  the  United  States 
since  the  close  of  1849,  because  at  that  time  the  existing  appropria* 
tions  for  building  the  custom-house  had  been  exhausted." 

I.  The  first  question  is,  whether  the  objection  taken  by  Mr.  Guthrie, 
Secretary  of  the  Treasury,  as  stated  in  the  petition,  is  valid.  That 
objection  was  founded  on  section  6  of  the  act  of  May  1,  1820^  (3  Stat., 
p.  668,)  which  provides  that  no  contracts  shall  hereafter  be  made  ex- 
cept under  a  law  authorizing  the  same  or  adequate  to  its  fulfillment. 

it  is  not  contended  that  there  was  any  law  expressly  authorizing 
the  commissioners  to  contract '^  for  all  the  hauling,"  &c.  All  the 
authority  contended  for  is  that  implied  from  the  appropriation  acts. 
Nor  is  it  denied  that  the  sums  appropriated  by  the  acts  of  3d  March, 
1845  and  1847,  (3  Stat.,  T61,  9  ib.,  165,)  and  of  August  12, 1848,  (ib., 
296.)  had  been  exhausted  before  the  demand  which  is  here  presented 
had  accrued.  But  it  is  contended  that  the  appropriation  made  sftbse- 
quent  to  the  making  of  the  contract  had  legalized  it,  and  imposed  it 
as  a  binding  obligation,  to  be  fulfilled  by  the  Executive  for  the  time 
.  being.  Such  a  construction  defeats  the  whole  object  of  the  act  of 
1820,  which  was  a  remedial  act,  and  ought,  therefore,  to  be  construed 
to  advance  the  remedy. 

It  was  not  necessary  to  pass  a  law  to  render  null  any  contract  which 
the  Executive  should  make  without  authority  of  law  ;  but  as  such 
authority  was  given,  both  by  appropriations  and  by  express  law,  it 
became  necessary  to  adopt  the  general  provisions  of  the  act  of  1820, 
to  limit  expressly  the  extent  of  the  authority  to  be  implied  by  an  ap- 
propriation, in  order  to  prevent  misconstruction  or  abuse.  It  is  evi- 
dent on  the  face  of  the  act  that  it  was  designed  to  meet  this  precise 
case,  and  to  prohibit  contracts  which  ^'  shall  depend  on  appropria- 
tions" to  be  made,  by  admitting  only  such  contracts  as  shall  be  made 
'^uncler  a  law  authorizing  the  same,  or  tin^^^  an  appropriation  ade- 
quate to  its  fulfillment."     It  is  not  contended  that  the  appropriation 
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acts,  in  force  when  this  contract  was  made,  were  adequate  to  its  fulfill- 
ment. On  the  contrary,  it  is  admitted  that  all  the  money  appropri- 
ated by  them  was  expended  before  this  claim  accrued ;  and  in  the 
absence  of  any  allegation  or  proof  to  the  contrary,  it  will  be  assumed 
that  these  appropriations  were  properly  exhausted — that  is,  that  the 
money  was  applied  to  the  specific  purposes  for  which  Congress  in- 
tended it,  so  as  to  leave  no  part  of  it  in  the  treasury  which  would  be 
applicable  to  this  claim.  The  contract  itself  also  recognizes  the  fact 
that  the  appropriation  existing  at  the  time  it  was  made  was  not 
looked  to  for  its  fulfillment,  and  stipulates  that  payments  ^^  shall  de- 
pend  only  upon  the  appropriations  made  by  Congress  from  time  to 
time  for  the  completion  of  said  custom-houae^''  and  the  claim  now  pre- 
ferred is  not  put  on  the  ground  that  the  appropriations  then  made 
were  adequate  to  its  fulfillment,  but  rests  entirely  on  the  allegation 
that  the  appropriations  subsequerUly  made  were  adequate.  The  ques- 
tion then  is,  whether,  when  Congress  prohibits  all  contracts  except 
such  as  shall  be  made  under  a  law  authorizing  them,  or  under  an . 
appropriation  adequate  to  their  fulfillment,  a  contract  which  con- 
fessedly was  not  made  under  any  such  law  or  appropriation  then  in 
existence,  but  in  contemplation  of  future  appropriations  for  its  com- 
pletion and  fulfillment,  is  not  prohibited  by  the  very  letter  of  the  act  ? 
It  certainly  is,  unless  a  thing  can  be  said  to  be  done  under  a  law  at  a 
time  when  there  is  no  such  law  in  existence.  The  subsequent  appro- 
priations, made  Irom  time  to  time  to  complete  the  custom-house,  do 
not  establish  contracts  null  when  made  and  not  referred  to  in  the  act. 
It  would  have  been  as  competent  to  the  commissioners,  under  an  an- 
nual appropriation  of  $100,000  to  be  expended  for  the  materials, 
labor,  &c.,  required  within  the  year,  and  adequate  only  to  carrying 
on  the  work  during  one  of  the  twelve  years  it  was  estimated  it  would 
require  to  complete  the  building,  and  wholly  inadequate  to  its  comple- 
tion, to  have  made  a  contract  for  all  the  work  of  every  description 
requisite  to  the  completion  of  the  building  and  requiring  many  mil- 
lions of  dollars  to  be  expended  in  completing  it,  as  to  have  made  a 
contract  for  all  the  hauling  or  all  of  any  work  or  materials  which 
required  and  looked  to  other  than  existing  appropriations  to  fulfill  the 
contract.  And  if  on  the  first  appropriation  a  contract  had  been 
made  with  any  one,  giving  him  the  privilege  of  furnishing  all  the 
required  building  material  and  labor  at  current  rates,  the  payments 
to  depend  on  appropriations  to  be  made  from  time  to  time ;  in  other 
words,  to  construct  the  building,  and  thus  avowedly  disregarding  the 
law  which  limits  the  authority  to  contract  to  the  extent  of  the  exist- 
ing appropriations,  so  much  of  the  contract  as  was  forbidden  by 
law  was  absolutely  null  and  void,  and  to  all  intents  and  purposes 
as  if  it  had  never  been  made,  whether  subsequent  appropriations  are 
made  for  carrying  on  the  work  or  not.  An  appropriation  is  unques- 
tionably, a  present  authority  to  contract  to  the  extent  of  the  funds  it 
supplies,  but  it  cannot  be  construed  to  sanction  previous  contracts 
which  were  made^  not  only  without  such  authority,  but  in  defiance  of 
express  law  forbidding  them. 

II.  But  if  the  contract  is  deemed  valid,  the  question  arises  whether 
it  has  been  violated.     The  facts  are  stated  in  the  opinion  of  the 
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supreme  court  of  Lousiana,  (9  Lousiana  Annual  Reports,)  to  whose 
attention  they  were  brought  by  a  suit,  instituted  in  the  second  district 
court  of  New  Orleans,  by  the  claimant,  against  Samuel  I.  Peters, 
one  of  the  commissioners.  It  there  appears  that  the  circumstances 
which  gave  rise  to  the  claim  were,  that  Kendall  &  Co. ,  who  were  con- 
tractors to  furnish  a  large  number  of  brick,  and  by  whose  contract  the 
brick  were  to  be  delivered  to  the  commissioners  on  the  levee,  whence  they 
were  hauled  to  the  building  by  Cronan.  Kendall  &  Co.  having  failed,  a 
new  contract  was  entered  into  for  brick  with  Jules  A.  Blanc,  the  son- 
in-law  of  Peters,  who  agreed  to  deliver  them  at  the  building.  Cronan 
objected,  and  claimed  that  the  contract  was  an  evasion  of  his  contract. 
It  should  have  been  made  so  as  to  allow  him  the  hauling,  although 
hy  making  separate  contracts  for  the  article  and  the  hauling  of  it, 
the  cost  to  the  government  was  enhanced,  because,  as  he  alleged,  by 
the  terms  of  his  contract,  he  was  to  do  all  the  hauling.  The  hauling 
of  these  brick,  in  which  this  controversy  originated,  according  to  the 
statement  of  the  facts,  in  the  opinion  of  the  supreme  court  of  Lou- 
isiana, amounted  to  only  about  $6,000,  but  it  was  perceived  in  the 
course  of  the  controversy,  that  the  principle  on  which  the  action  to 
be  finally  had  rested  would  include  other  items,  which  did  not  attract 
attention  till  the  controversy  was  started  by  the  default  of  Kendall 
&  Co.,  and  the  change  in  the  terms  of  the  purchase  of  the  bricks, 
which  that  default  occasioned.  The  commissioners,  on  the  other  hand, 
contended  that  they  were  not  bound  to  give  Cronan  any  hauling  but 
of  materials,  the  delivery  of  which  was  usually  contracted  for  sepa- 
rately from  the  price  of  the  article  itself,  which  was  not  the  case  with 
bricks  in  New  Orleans ;  and  therefore  refused  to  give  him  the  hauling, 
or  to  pay  him  for  it,  and  the  commissioner  of  customs  and  the  Secre- 
tary of  the  Treasury,  to  whom  the  question  was  referred,  concurred 
in  their  decision,  on  the  ground  that  the  contract  did  not  apply  to 
Articles  which  did  not  belong  to  the  United  Sta'tes  till  delivered  at 
the  custom-house  ;  in  other  words,  that  the  contract  related  only  to 
the  hauling  required  by  the  United  States,  and  not  to  that  required 
hy  other  persons,  and  that  there  was  nothing  in  the  contract  with 
Oronan  which  forbade  the  purchase  of  articles  needed  for  the  custom- 
house at  the  place  where  they  were  wanted,  or  required  that  these 
Articles  should  be  purchased  a  little  way  off  from  the  building,  for  the 
purpose  of  making  a  job  of  hauling  for  Cronan.  If  this  should  be 
the  correct  construction  of  the  contract,  there  has  been  no  violation 
of  it.  It  is  contended  that  it  is  not  the  true  construction,  because 
the  contract  makes  no  exception,  but  gives  all  the  hauling  to  the 
claimant. 

But  this  language  must  receive  the  construction  intended  by  the 
parties  ;  and,  therefore,  although  it  says  ^^  all  the  hauling^'*  it  is  not 
contended  that  Cronan  was  to  haul  the  lumber  or  stone  intended  for 
the  custom-house  in  Maine  or  Massachusetts,  where  it  was  obtained, 
or  anywhere  else  than  in  New  Orleans.  He  was  not  required,  there- 
fore, to  do  all  the  hauling  of  the  materials  used  in  the  custom-house. 
The  reference  in  the  contract  to  the  ordinance  establishing  the  rates 
of  charge,  it  is  supposed,  restricts  the  contract  to  hauling  done  in  the 
city.     But  it  seems  to  me  not  necessarily  so.     For  if  the   United 
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States  had  owned  materials  for  the  buildiDg  lying  beyond  the  city 
limits,  I  do  not  think  the  commissioners  would  have  been  at  liberty 
under  their  contract  to  have  given  the  hauling  to  another  person, 
merely  because  the  contract  did  not  provide  specific  rates  of  compen- 
sation, except  for  articles  which  were  loaded  and  unloaded  within  the 
city  limits.  I  think  Cronan  might  have  contended  with  reason  that 
his  contract  gave  him  the  right  to  do  all  the  hauling  which  the  com- 
missioners reauired  ;  and  the  fact  that  a  specific  price  had  not  been 
fixed  for  all  tney  required  would  no  more  deprive  him  of  the  right  to 
do  it,  and  of  the  right  to  be  compensated  for  it  at  a  reasonable  rate, 
than  the  absence  of  any  rate  at  all  would  have  deprived  him  of  a 
right  to  any  compensation  at  all.  It  is  not,  therefore,  the  absence  of 
specific  rates  of  compensation  for  the  hauling  of  any  of  the  materials 
required  for  the  custom-house  at  a  distance  which  excluded  that  haul- 
ing from  the  contract. 

It  is  the  fact  that  the  United  States  did  not  own  the  materials  whilst 
they  were  in  Maine,  or  until  they  were  delivered  by  the  contractors 
who  furnished  them  pursuant  to  their  contracts,  which  excluded  such 
hauling  from  the  contract ;  and,  indeed,  it  could  with  no  greater 
reason  be  supposed  that  such  a  contract  applied  to  property  which, 
though  intended  for  the  government,  was  not  yet  the  property  of  the 
government,  than  it  would  to  other  property  of  private  persons, 
whether  intended  for  the  government  or  not. 

The  time  at  which  Cronan  protested  against  being  superseded  in  haul- 
ing bricks  by  the  new  contracts  made  in  consequence  of  the  default  of 
Kendall  &  Co.,  does  not  appear.  But  it  does  appear  from  the  state- 
ment of  facts  in  the  decision  of  the  district  court,  and  also  in  that  of 
the  supreme  court,  in  the  case  of  Peters,  that  the  exception  of  Cronan 
to  the  action  of  the  commissioners  originated  from  this  circumstance, 
and  was  founded  on  the  idea,  which  still  appears  in  the  petition, 
that  Peters,  one  of  commissioners,  had  contrived  the  contract  with 
Blanc,  his  son-in-law,  from  unworthy  motives,  to  evade  the  contract 
with  him.  It  was  on  this  assumption  that  Cronan  brought  a  suit  in 
New  Orleans  against  the  commissioners,  but  proceeded  against  Peters 
only,  whose  relationship  to  Blanc  gave  color  to  the  charge.  But  it 
was  shown  on  the  trial  that  Peters  had  but  a  nominal  agency  in  making 
the  contract  with  Blanc,  which  was,  in  fact,  made  by  Wood,  the  ar- 
chitect, without  the  knowledge  of  Peters,  and  it  was  not  then  con- 
tended, the  court  say,  that  he  had  acted  from  unworthy  motives,  and 
it  was  then  attempted  to  fix  a  liability  on  him,  merely  because  he  was 
acting  as  the  agent  of  the  government,  which  could  not  be  sued.  This 
was  manifestly  not  the  original  theory  on  which  the  suit  was  brought. 
If  it  had  been,  his  associates  in  the  commission  would  also  have  been 
proceeded  against,  and  we  should  not  have  heard  so  much  of  Peters 
being  the  father-in-law  of  Blanc.  That  theory  was  abandoned  after 
the  suit  was  brought,  and  before  the  trial,  because  it  could  not  be  sus- 
tained by  proof,  and  the  principle  was  then  resorted  to,  which  is  here 
set  up,  that  the  contract  with  Cronan  forbade  that  with  La  Blanc, 
whether  it  was  intended  as  an  evasion  or  not,  because  Cronan's  con- 
tract gave  him  the  hauling  of  oK  the  materials.  This  new  theory 
would  also  prohibit  the  hauling  of  the  lumber  and  other  articles  to 
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the  custom-house  by  the  owners,  for  the  purpose  of  being  sold  there 
to  the  United  States.  And  this  claim  was  accordingly  extended  in 
account  G,  to  include  all  articles  purchased  at  the  custom-honse  since 
May  15,  1849.  If  we  apply  to  this  state  of  facts  Paley's  rule,  tbat 
'^  when  the  terms  of  a  promise  admit  of  more  senses  than  one,  the 
promise  is  to  be  performed  in  that  sense  in  which  the  promiser  appre- 
hended at  the  time  the  promisee  received  it,"  the  case  is  free  from  all 
diflSculty.  The  facts  show  conclusively  that  it  did  not  enter  into  Cro- 
nan's  head,  when  the  promise  was  given,  that  he  could  claim  pay  for 
the  hauling  of  articles  which  did  not  belong  to  the  United  States,  and 
that  he  did  not  complain  of  the  deliveries  of  sand,  lime,  and  lumber, 
&c.f  at  the  custom-house,  made  by  the  owners  of  those  articles,  con- 
currently with  the  delivery  of  the  brick,  the  right  to  haul  which  he 
contested,  because  he  regarded  the  contract  by  which  he  was  deprived 
of  it  as  an  evasion  of  his  contract,  contrived  by  Peters,  the  father-in- 
law  of  the  beneficiary.  Having  conceded  in  the  district  court  his 
error  as  to  this  the  original  ground  of  his  action,  he  cannot  be  permitted, 
on  the  principle  propounded  by  Paley,  to  maintain  his  claim  by  a  new 
and  different  interpretation  of  his  contract  from  that  in  which  he  had 
set  out,  even  if  that  contract  admitted  of  such  an  interpretation. 

As  respects  the  construction  given  to  this  contract  by  the  courts  in 
Louisiana,  it  is  admitted  by  those  courts  that  they  had  no  jurisdiction 
over  the  -subject,  and  it  follows  that  they  could  with  equal  propriety 
have  given  an  opinion  on  any  question  between  the  goyernment  and 
any  other  person,  as  upon  the  construction  of  the  contract  with  Cro- 
nan^  to  which  they  declare  that  Peters  was  no  party,  and  therefore  not 
liable,  whether  it  was  broken  or  not.  It  is  not  surprising  that  these 
courts  should  have  construed  a  contract  to  the  prejudice  of  a  party  not 
represented  before  them,  because  les  absewta  onb  toujours  tort.  But  it  is 
singular  that  they  should  have  given  any  opinion  respecting  the  con- 
struction of  a  contract,  when  they  declare  that  no  party  to  it  was 
before  them,  and  it  was  therefore  immaterial  for  the  purposes  of  that 
case  whether  it  had  been  broken  or  not.  To  do  this,  they  invert  the  or- 
dinary and  natural  course  of  inquiry,  according  to  which  the  question 
of  the  liability  of  a  party  on  a  contract  precedes  the  question  whether 
he  had  broken  it,  and  to  what  extent.  But  here,  questions  of  the 
breach  and  its  extent,  are  considered  preliminary  to  determining 
whether  the  defendant  is  responsible.  The  explanation  is,  probably, 
that  this  was  the  order  in  which  the  questions  were  presented  to  the 
court,  and  this  was  adopted  with  a  view  to  the  use  since  made  of  the 
opinion  delivered  at  the  Treasury  Department. 

M.  BLAIR. 


IN  THE  COURT  OF  CLAIMS. 

Cronan  v8.   The  United    States. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

This  is  a  suit  for  damages  for  the  alleged  breach  of  a  written  con- 
tract, made  on  the  17th  of  November,  1848,  between  the  claimant  of 
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the  first  part,  and  certain  commissioners  on  behalf  of  the  United 
States  of  the  second  part.  The  contract  relates  to  the  hauling  of  ma- 
terials for  the  erection  of  a  custom-house  in  the  city  of  New  Orleans  ; 
which  contract,  so  far  as  it  is  necessary  to  state  it  is  as  follows : 

"That  whereas,  in  compliance  with  the  acceptance,  on  the  part  of 
said  parties  of  the  second  part,  of  the  proposal  made  by  said  party  of 
the  first  part,  of  the  30th  October,  1848,  to  do  all  the  hauling  of  the 
materials  necessary  to  the  building  of  said  custom-house,  said  party 
of  the  first  [part]  doth  hereby  covenant  and  bind  himself  to  and  with 
said  party  of  the  second  part,  to  do  all  the  hauling  of  the  building  ma- 
terials which  maybe  deemed  necessary  for  the  erection  of  said  custom- 
house at  the  same  rates,"  &c.,  "  said  party  of  the  first  part  binding 
himself  to  do  and  perform  said  hauling  when  thereto  required,  with- 
out prejudice  to  the  progress  of  the  work  in  said  building,  and  at  all 
times  and  at  such  places  as  may  be  designated  by  the  superintendent 
of  said  building,  or  by  the  architect  thereof,  to  have  and  deliver  said 
materials,  and  in  case  said  party  of  the  first  part  fail  in  any  respect  to 
do  and  perform  said  hauling  when  thereto  required,  and  in  the  man- 
ner hereinafter  stated,  then  said  party  of  the  second  [part]  shall  have 
the  right  to  go  out  and  employ  others  to  do  said  hauling."  *  *  * 
"  And  said  party  of  the  first  part  doth  hereby  covenant  and  bind  him- 
self to  and  with  said  party  of  the  second  part,  1,  to  haul  all  the 
building  materials  including  the  granite,  and  to  deliver  the  same  when 
thereto  required  at  such  points  as  may  be  designated  by  the  superin- 
tendent or  architect  of  said  building  in  good  order  and  free  from  all 
injury  from  hauling  or  otherwise,  the  granite  to  be  delivered  free  from 
breakage  or  being  soiled  in  its  transmission  from  the  levee  to  the  site 
of  the  building."  *******<<  The  payments  to  be 
made  said  party  of  the  first  part  shall  depend  only  upon  the  appro- 
priations made  by  Congress  from  time  to  time  for  the  completion  of 
said  custom-house." 

The  contract  is  copied  into  the  petition. 

The  breach  alleged  iu  the  petition  is  as  follows ; 

''That  the  commissioners  have  violated  the  said  contract  and  in- 
jured your  petitioner  by  entering  into  agreement  with  other  parties 
for  delivery  of  materials  necessary  to  the  building  at  the  site  of  the 
said  custom-house.  Among  others,  a  contract  has  been  entered  into 
with  one  Jules  A.  Blanc,  a  son-in-law  of  said  Peters,  for  the  delivery 
of  one  and  a  half  million  of  bricks." 

The  petition  charges  that  the  claimant ''  is  entitled  to  compensation, 
at  the  rates  agreed  on,  for  the  hauling  of  all  the  materials  thus  de- 
livered at  the  said  building  without  his  consent,  and  that  his  damage 
is  to  the  full  extent  of  such  rates,  amounting  to  about  the  sum  of 
1 12,438  99  ;  that  as  he  had  to  keep  up  his  establishment  of  horses, 
mules,  wagons,  carts,  wheels,  and  other  machinery,  together  with  the 
proper  complement  of  men  for  the  working  and  superintending  them, 
the  violation  of  the  contract  in  this  particular  is  a  loss  to  him  not  only 
of  an  estimated  profit,  but  the  whole  contract  price  of  the  hauling." 

The  evidence  is  to  the  following  effect : 

George  Cronan,  one  of  the  witnesses,  says  that  the  commissioners 


30  DENNIS  GEONAK. 

in  making  contracts  with  other  persons  for  the  furnishing  of  certain 
materials  of  the  kind  aforesaid,  including  in  the  price  the  expense  of 
delivering  such  materials  at  the  building,  and  thus  refused  the  claim- 
ant the  exercise  of  his  right  to  haul  them.  The  witness  further  says, 
that  on  preceiving  that  materials  were  hauled  to  the  building  under 
such  circumstances,  that  is,  by  other  persons  than  the  claimant,  he 
went  to  the  custom-house  on  behalf  of  the  claimant,  and  asked  an  ex- 
planation, also  expressing  the  claimant's  readiness  to  haul  the  ma- 
terials, and  was  answered  by  the  officers  at  the  building  that  such  con- 
tracts as  he  had  alluded  to  had  been  made,  and  claimant's  proposition 
to  haul  was  therefore  refused.  The  witness  said  he  was  unable  to  state 
the  extent  of  the  interruption  with  any  precision,  without  reference 
to  the  books  of  the  custom-house  building  ;  but  that  he  knew,  from 
an  examination  of  those  books,  in  company  with  Mr.  Wharton,  that 
it  is  stated  fully  on  those  books. 

Another  witness,  Mr.  Wharton,  on  being  asked  whether  he  had 
examined  the  commissioners'  books  for  the  purpose  of  ascertaining  the 
materials  hauled  as  aforesaid,  answered  that  he  had  made  such  ex- 
amination ;  that  in  December,  1852,  under  an  order  of  the  district 
court  at  New  Orleans,  he  furnished  a  detailed  statement  of  the  facts 
from  the  commencement  of  the  erection  of  the  building  to  June  5, 
1852  ;  and  that  the  paper  marked  G  is  a  copy  of  that  statement.  The 
witness  aiso  stated  that  he  had  had  made  a  further  examination  of  the 
books,  and  found  that  subsequently  to  the  5th  June,  1852,  the  haul- 
ing detailed  in  the  paper  marked  Q  g  was  done  by  the  persons  therein 
named.  He  also  stated  that  the  claimant  would  have  received,  ac- 
cording to  the  rates  specified  in  his  contract,  if  he  had  done  the  haul- 
ing in  question,  the  amounts  stated  in  said  document,  and  for  the 
whole  amount  of  hauling  embraced  in  both  documents,  G  and  G  g, 
the  aggregate  sum  of  $12,438  99,  as  shown  at  the  close  of  the  docu- 
ment G  g. 

The  paper  marked  G,  referred  to  by  one  of  said  witnesses,  states 
certain  quantities  of  various  building  materials  as  having  been  fur- 
nished to  the  custom-house  by  different  persons  from  May  15,  1849,  to 
June  5,  1852,  which  materials  were  not  hauled  by  the  present  claim- 
ant. Of  those  materials,  a  large  quantity  of  bricks  appear  to  have 
been  hauled  by  J.  A.  Blanc. 

The  paper  marked  G  g  gives  a  summary  of  the  materials  set  out  in 
paper  G,  and  states,  also,  that  3,240,073  bricks  were  hauled  to  the 
custom-house  by  J.  A.  l^lanc,  from  June  6,  1852,  to  April  16,  1856. 
The  paper  G  g  also  states  that,  from  September  1,  1852,  to  April  11, 
1856,  there  were  25,278  feet  of  lumber  hauled  to  the  custom-house  by 
persons  other  than  the  claimant ;  and  that  in  November,  1852,  some 
castings  were  hauled  there,  but  by  whom  is  not  shown. 

It  appears,  from  copies  of  letters  furnished  by  the  Treasury  Depart- 
ment, that  a  contract  was  entered  into  by  the  commissioners  with 
Jules  A.  Blanc,  and  was  approved  by  the  department  on  the  25th 
September,  1862.  By  this  contract  Blanc  was  to  furnish  a  large 
quantity  of  bricks,  delivered  at  the  custom-house,  at  $20  a  thousand. 
The  claimant  claimed  the  ri^ht,  under  his  contract,  to  haul  those 
bricks  to  the  custom-house.     The  Secretary's  instructions  on  the  sub- 
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ject  to  the  commissioners  were  as  follows  :  ''As  regards  the  contract 
©f  the  bricks  alladed  to  by  you,  with  E.  Blanc,  (J.  A.  Blanc,)  the 
department  has  already  approved  of  it  at  the  price  delivered  at  the 
building,  including  the  hauling ;  considering  that  no  previous  con- 
tract for  hauling  materials  for  the  building  can  legally  interfere  with 
the  right  of  the  department  to  contract  for  the  delivery  of  materials 
at  the  building." 

On  the  7th  of  August,  1856,  (1854,)  the  Secretary  wrote  to  the 
commissioners,  saying :  ''It  is  shown  by  the  decision  of  the  court  in 
the  case  of  Cronan,  that  he  is  entitled  to  the  hauling  of  materials  for 
the  work  by  the  original  contract,  and  the  subsequent  contract  made 
with  Blanc,  so  far  as  the  hauling  of  the  bricks  is  concerned,  is  in  vio- 
lation of  that  contract.  Mr.  Blanc's  contract  should,  therefore,  be 
modified  so  as  to  pay  him  $20  per  thousand  for  his  bricks,  less  the 
price  to  be  paid  Cronan  for  hauling." 

In  answer  to  the  above,  the  commissioners,  in  their  letter  to  the 
Secretary,  of  September  2,  1854,  say  that  Blanc  refused  to  modify  his 
contract,  and  stated  to  them  that  his  original  bid  for  said  pressed  brick 
was  $18  50,  delivered  at  the  new  baain^  or  $20  at  the  building.  This 
letter  of  the  commissioners  enclosed  one  to  them  from  Blanc,  in  which 
he  says  :  "By  my  contract,  made  with  the  commissioners  of  the  new 
custom-house,  and  approved  by  the  Hon.  Secretary  of  the  Treasury, 
I  am  bound,  under  25,000  dollars'  bond,  to  furnish  the  pressed  bricks 
required  for  the  groined  arches  of  the  new  custom-house,  and  to  deliver 
them  at  the  building.  In  making  the  contract,  my  calculations  were 
with  that  view.  It  is  just  as  much  part  of  my  business  to  haul  my 
bricks  to  the  building  as  it  is  to  make  them,  and  for  that  purpose  I  am 
obliged  to  keep  constantly  a  number  of  teams  under  a  very  heavy 
expense.  Any  change  under  my  regular  way  of  doing  business  will 
put  me  to  very  great  inconvenience  and  loss.  I  therefore  most  re- 
spectfully decline  making  the  modification  in  my  contract  suggested 
by  the  Hon.  Secretary  of  the  Treasury." 

The  present  claimant,  in  1853,  sued  one  of  said  commissioners  in  a 
district  court  of  New  Orleans,  on  the  contract  now  relied  on,  and 
failed.  He  appealed  to  the  supreme  court  of  Louisiana,  and  the  judg- 
ment below  was  affirmed.  Both  of  those  courts  considered  the  contract 
to  be  broken,  but  they  decided  that  the  commissioner  was  not  indi- 
vidually liable.  For  the  supreme  court  decision,  see  Cronan  vs.  Peters, 
9  Louisiana  Ann.  Bep.,  468. 

The  question  necessary  to  be  decided  in  this  cfiuse  is,  whether  the 
contract  prevented  the  commissioners  from  contracting  with  persons 
other  than  the  claimant  for  the  purchase  of  materials  for  the  custom- 
house to  be  delivered  by  the  seller  at  the  site  of  the  building  ? 

That  question,  in  our  opinion,  must  be  decided  in  the  negative. 

We  think  that  the  proper  construction  of  the  contract  is  that  the 
claimant  was  to  do  all  the  hauling  of  the  materials  for  the  custom- 
house which  the  commissioners  should  have  to  do.  If  the  commis- 
sioners should  have  building  materials  situate  at  any  place  at  a 
distance  from  the  site  of  the  custom-house,  which  they  wished  to  have 
hauled  to  the  site,  they  were  bound  by  the  contract  to  call  on  the 
claimant  to  haul  them,  and  to  pay  him  for  the  hauling  at  the  rates 
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agreed  on.  Bat  it  appears  to  us  that  the  contract  did  not  prohibit 
the  commissioners  from  purchasing  any  materials  at  a  certain  price, 
deliverable  at  the  site  of  the  building,^  because  they  would  not,  in 
such  case,  have  those  materials  at  any  place  from  which  it  would  be 
requisite  to  hire  them  to  be  hauled  to  the  site.  Such  materials  would 
not  belong  to  the  commissioners  until  they  were  delivered  at  the  site ; 
and,  in  such  case,  the  commissioners  would  not  have  the  hauling  to  do. 

The  fact  particularly  relied  on  in  the  petition  as  a  breach,  and 
which  is  proved,  is  that  the  commissioners  contracted  with  one  Jules 
A.  Blanc  for  a  large  quantity  of  bricks  to  be  delivered  at  the  site  of 
the  custom-house  at  twenty  dollars  a  thousand,  and  which  were  de- 
livered accordingly  by  Mr.  Blanc.  If  this  was  a  breach  of  the  con- 
tract, it  is  because  the  commissioners  were  obliged  to  receive,  at  some 
place  distant  from  the  site,  all  the  bricks  purchased  for  the  building, 
and  afterwards  to  hire  the  claimant  to  haul  them  to  the  site  from  the 
place  where  the  seller  had  delivered  them.  We  cannot  believe,  in  the 
absence  of  precise  language  to  that  effect,  that  such  is  the  meaning 
of  the  contract. 

It  is  not  proved,  in  this  case,  that  the  commissioners  had  any  build- 
ing materials  for  the  custom-house  at  any  particular  place,  which  they 
wished  to  have  hauled  to  the  site  of  the  building,  and  which  they 
hired  any  other  person  than  the  claimant  to  haul ;  and  the  want  of 
such  proof  is  a  fatal  objection  to  the  action. 

The  Solicitor  objects  to  the  contract  on  the  ground  that  it  was  made 
without  authority.  This  objection  is  founded  on  an  act  of  Congress 
of  1820,  which  provides,  among  other  things,  that  no  contract  shall 
be  made  by  the  secretary  of  the  Treasury,  except  under  a  law  author- 
izing the  same,  or  under  an  appropriation  adequate  to  its  fulfillment. 
(3  Stat,  at  Large,  668.)  There  certainly  was  not^  when  the  contract 
in  question  was  made,  any  law  authorizing  the  Secretary  to  enter  into 
a  contract  for  the  construction  of  the  custom-house.  Such  authority 
is  sometimes  given.  For  example,  in  1842  Congress  authorized  the 
Secretary  of  the  Navy  **to  enter  into  contract  with  Robert  L.  Stevens 
for  the  construction  of  a  war  steamer." — (5  Stat,  at  Large,  472.)  But 
no  such  authority  was  given  in  this  case  ;  and  if  the  Solicitor's  objec- 
tion is  not  good,  it  is  because  there  was,  when  the  contract  was  made, 
an  existing  appropriation  adequate  for  its  fulfillment.  But  that  point 
need  not  be  examined,  for  the  contract,  supposing  it,  for  argument's 
sake,  to  be  valid,  is  not  proved  to  have  been  broken,  and  the  claim- 
ant, for  that  reason,  is  not,  in  the  opinion  of  the  Court,  entitled  to 
recover. 


in  the  court  op  claima 
Dennis  Ceonan  vs.  Thb  Unitbd  States. 

Gilchrist,  C.  J,  My  opinion  in  this  case  is  as  follows : 

Before  endeavoring  to  ascertain  the  meaning  of  the  contract,  it  is 

proper  to  examine  the  question  made  in  the  argument  as  to  its  legality. 

The  sixth  section  of  the  act  of  May  1,  1820,  (3  St.^  669,)  provides 
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^*  that  no  contract  shall  hereafter  he  made  hy  the  Secretary  of  State, 
or  of  the  Treasury,  or  of  the  Department  of  War,  or  of  the  Navy, 
except  under  a  law  authorizing  the  same,  or  under  an  appropriation 
adequate  to  its  fulfillment." 

To  make  a  contract  legal,  then,  one  of  two  conditions  must  he  com- 
plied with. 

1st,  a  law  must  authorize  it ;  or, 

2d,  there  must  be  an  appropriation  adequate  to  fulfill  it. 

On  the  3d  of  March,  1845,  the  sum  of  $500  was  appropriated  *'for 
plans  and  estimates  for  the  erection  of  a  custom-house  in  the  city  of 
New  Orleans."— (5  St.  T61.) 

On  the  3d  of  March,  1847,  the  sum  of  $100,000  was  appropriated 
"  for  the  construction  of  a  custom-house  in  the  city  of  New  Orleans." 
— r9  St.  166.) 

On  the  12th  of  August,  1848,  the  sum  of  |130,T85  was  appropriated 
*  *  for  continuing  the  construction  of  the  custom-house  in  New  Orleans. ' ' 
—(9  St.  296.) 

On  the  3d  of  March,  1849,  the  sum  of  $150,000  was  appropriated 
*^  for  continuing  the  construction  of  the  custom-house." — (9  St.  364.) 

On  the  15th  of  May,  1850,  $150,000  was  appropriated  **  for  con- 
tinuing the  construction  of  the  custom-house." — (9  St.  589.) 

On  the  3d  of  March,  1851,  the  sum  of  $250,000  was  appropriated, 
(9  St.  609,)  and  on  the  31st  of  August,  1852,  the  sum  of  $150,000 
was  appropriated  for  the  same  purpose.  Thus,  between  March  3, 
1845,  and  August  31,  1852,  the  sum  of  $881,285  was  appropriated 
and  expended  in  the  erection  of  a  custom-house.  It  cannot,  then,  be 
said  that  there  was  no  law  authorizing  its  construction,  and  if  these 
facts  do  not  show  that  it  was  so  authorized,  it  would  be  difficult  to 
conceive  of  any  form  of  language  in  which  the  will  of  Congress  ought 
to  have  been  expressed. 

Was  it,  then,  competent  for  the  Secretary  of  the  Treasury,  or  for 
the  commissioners  appointed  by  him,  to  make  a  contract  with  Cronan 
to  haul  the  materials  necessary  for  the  erection  of  the  custom-house? 
Upon  this  power  we  have  the  opinion  of  Chief  Justice  Marshall  in  the 
case  of  the  United  States  vs.  Maurice,  (2  Brock.,  110,)  **  Without 
entering,"  he  says,  **into  the  inquiry  respecting  the  limits  which  may 
circumscribe  the  capacity  of  the  United  States  to  contract,  I  venture 
to  say  it  is  co-extensive  with  the  duties  and  powers  of  government ; 
every  contract  which  subserves  to  the  performance  of  a  duty  may  be 
rightfully  made.  The  Constitution,  which  has  vested  the  whole  legis- 
lative power  of  the  Union  in  Congress,  has  declared  that  the  President 
shall  '  take  care  that  the  laws  be  faithfully  executed.'  The  manner 
in  which  a  law  shall  be  executed  does  not  always  form  a  part  of  it. 
A  power  not  limited  or  regulated  by  the  words  of  an  act  has  been 
given  by  the  legislature  to  the  Executive  to  construct  fortifications, 
and  large  sums  have  been  appropriated  for  that  purpose.  It  is  not, 
and  cannot  be  denied  that  these  laws  might  have  been  carried  into 
execution  by  contract,  yet  there  is  no  act  of  Congress  expressly 
authorizing  the  Executive  to  make  any  contract  in  the  case." 

These  views  are  undenialy  correct,  and  the  power    to  make  the 
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contract  in  <]^ue8tion  is  the  necessary  result  of  the  existence  of  the 
laws  authorizing  the  erection  of  the  custom-house. 

But  there  is  a  provision  in  the  contract  '^  that  the  payments  to  be 
made  shall  depend  only  on  the  appropriations  made  by  Congress  ^om 
time  to  time  for  the  completion  of  the  custom-house."  It  must  be 
considered  that  here  was  a  constantly  continuing  recognition  by  Cod- 
gress,  by  making  appropriations,  of  all  such  contracts  as  snbserrcKl  to 
the  erection  of  the  custom-house.  It  does  not  appear  in  point  of  fact 
that  there  were  not,  during  all  the  time  in  which  these  materials  were 
hauled,  appropriations  amply  sufficient  to  pay  for  the  hauling.  It  is 
not  said  that  there  was  not  money  enough  to  pay  Blanc  and  the  other 
contractors,  and  if  there  were  enough  for  them,  there  was  enough  lor 
Cronan.  It  surely  will  not  be  seriously  said  that  every  contract  for  the 
construction  of  a  great  public  work  expires  at  once  with  the  exhausiioB 
of  an  annual  appropriation,  so  that  it  cannot  be  renewed  by  a  new  ap- 
propriation, when  the  very  object  of  the  contract  and  the  appropriatioo 
alike  is  to  insure  the  construction  of  the  work.  While  it  was  the 
evident  intention  of  Congress  that  a  custom-house  should  be  built,  and 
when  appropriations  were  made  i'or  the  purpose  as  they  were  needed, 
it  will  hardly  be  contended  that  the  commissioners  and  the  Secretary 
of  the  Treasury  were  acting  in  defiance  of  the  law  of  1820.  The 
object  of  that  act  was  to  prohibit  the  Secretaries  from  making  contracts 
without  law  or  without  an  appropriation.  When  Congress  had  ap- 
propriated $10,000  for  a  particular  purpose,  it  was  not  intended  that 
the  Secretaries  should  have  the  power  of  making  a  contract  binding 
the  government  to  pay  $100,000  where  the  sum  appropriated  was  in- 
sufficient for  the  purpose.  But  when  Congress  were  constantly  making 
appropriations,  the  law  never  intended  that  a  contract  should  be  ill^^ 
where  the  payments  to  the  contractor  by  the  terms  of  the  contract  were 
made  to  depend  upon  the  appropriations. 

There  seems,  therefore,  to  be  no  sufficient  reason  for  declaring  the 
contract  illegal. 

The  material  question  is  as  to  the  construction  of  the  contract. 

It  appears  from  the  contract — 

1.  That  the  claimant  had  proposed  to  do  aU  the  hauling  of  the 
materials  necessary  to  the  building  of  the  custom-house. 

2.  That  he  bound  himself  to  do  all  the  havling  of  the  building  malt- 
riaia  which  might  be  deemed  necessary  for  the  erection  of  the  custom- 
house, and  to  do  and  perform  said  hauling  when  thereto  required^  and 
in  case  he  should  ^^fail  in  any  respect  to  do  and  perform  said  hauling 
when  thereto  required,"  then  the  United  States  should  **  have  the 
right  to  go  out  and  employ  others  to  do  said  hauling,"  and  the  claim- 
ant, by  such  failure  or  neglect,  should  forfeit  to  the  United  States  the 
difference  in  price  which  they  may  have  paid  by  reason  of  such  default, 
and  should  forfeit  and  be  responsible  for  such  damages  as  might  have 
been  incurred  in  the  progress  of  the  work  by  reason  of  his  default. 
He  then  binds  himself  ^'  to  haul  all  the  building  materials,  including 
the  granite,  and  to  deliver  the  same  when  thereto  required,"  and  to 
furnish  a  bond  with  sufficient  sureties  conditioned  to  comply  in  all 
respects  with  the  stipulations  of  the  contract. 
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The  United  States  covenant  to  pay  him  "for  hauling  said  building 
materials"  at  certain  rates  stated  in  the  contract. 

Now,  it  is  very  clear  that  it  was  important  for  the  commissioners 
that  there  should  be  some  person  on  whom  they  could  rely  to  haul  the 
materials  for  the  custom-house.  This  was  the  sole  and  specific  pur- 
pose for  which  the  contract  was  made.  It  was  not  prudent  for  them 
to  rely  on  such  persons  as  accident  might  throw  in  their  way  when 
services  of  this  kind  were  required.  And  it  was  an  object  with  Cronan 
to  engage  to  haul  all  the  materials,  provided  he  could  be  sure  of 
having  all  the  hauling  to  do.  But  it  certainly  could  have  been  no 
object  with  him  to  enter  into  a  contract  to  do  all  the  hauling,  and  to 
give  security  for  its  performance,  and  then  to  leave  it  entirely  to  the 
convenience  or  caprice  or  interest  of  the  commissioners,  whether  he 
should  or  should  not  be  employed  to  do  all  the  hauling.  He  could 
not  have  intended  to  leave  it  in  the  power  of  the  commissioners  to 
select  such  materials  as  it  might  be  the  most  expensive  to  haul,  and 
to  deprive  him  of  the  privilege  of  hauling  those  materials  which  might 
be  to  him  a  source  of  profit.  It  cannot  be  supposed  that  a  person  who 
was  willing  to  make  a  contract  containing  such  stipulations  as  the 
present  would  have  been  willing  to  insert  in  it  a  clause  leaving  it  to 
the  discretion  of  the  commissioners  to  determine  how  much  of  the 
materials  he  should  have  the  privilege  of  hauling.  And  yet  such  is 
the  substantial  effect  of  the  construction  contended  for  by  the  United 
States.  This  construction  would  bind  him,  but  would  leave  the  other 
party  free.  The  rule  laid  down  in  Paley's  Moral  Philosophy  is  as 
good  in  law  as  in  ethics.  *^  Where  the  terms  of  the  promise  admit  of 
more  senses  than  one,  the  promise  is  to  be  performed  in  that  sense  in 
which  the  promiser  apprehended  at  the  time  the  promisee  received  it." 
This  rule  was  applied  by  Mr.  Justice  Bronson,  m  the  case  of  Potter 
vs.  The  Ontario  Company,  5  Hill,  147.  Now  did  the  commissioners 
apprehend  at  the  time  they  made  their  promise,  that  Cronan  received 
it  m  a  sense  which  would  authorize  them,  either  directly  to  refuse  to 
employ  him  to  do  all  the  hauling,  or  to  make  such  contracts  with 
other  persons  in  regard  to  the  materials  as  would  enable  them  to  dis- 
pense with  his  services  in  doing  the  whole  or  any  part  of  the  hauling? 
Is  it  not  the  most  natural  and  rational  construction  of  the  contract 
that  the  parties  meant  that  Cronan  should  have  the  privilege  of  doing 
all  which  he  had  bound  himself  to  do,  and  that  the  language  of  the 
contract  meant  precisely  what  on  its  face  that  language  purported  to 
mean  ?  That  meaning  is,  that  Cronan  should  have  the  privilege  of 
doing  all  the  hauling  of  the  materials  necessary  for  the  erection  of  the 
.  custom-house  when  thereto  required.  Its  meaning  is  not  to  leave  it 
.  discretionary  with  the  commissioners  to  require  him  to  haul  the  mate- 
rials or  not  as  they  should  please,  but  it  is  incumbent  on  them  to 
employ  him  for  this  purpose  whenever  it  is  necessary  that  building 
materials  should  be  hauled.  And  they  could  no  more  set  up  any  act 
of  their  own  as  an  excuse  for  omitting  to  employ  him  than  they  could 
have  directly  refused  so  to  do  without  the  transparent  pretext  fur- 
nished by  their  own  act. 

It  does  not  appear  that  the  commissioners,  with  whom  the  contract 
was  made,  showed  any  disposition  to  evade  the  performance  of  the 
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contract.  But  they  were  subsequently  removed  and  others  were  ap- 
pointedy  for  what  reason  does  not  appear.  By  thi^  second  board  a 
contract  was  made  with  Jules  A.  Blanc,  a  son-in-law  of  Mr.  Peters,  a 
member  of  the  board,  for  the  delivery  of  a  large  quantity  of  bricks  at 
the  custom-house  for  $20  per  thousand. 

On  the  3d  of  March,  1851,  the  second  board  wrote  to  the  Secretary 
of  the  Treasurv,  informing  him  that  they  had  "  entered  into  an  ar- 
rangement with  Dennis  Cronan  for  the  purchase  of  his  contract  for 
hauling  all  the  materials  required  f^r  this  Duilding  for  the  government 
of  the  United  States  at  $T,500,"  stating  the  reasons  therefor^  and 
asking  for  the  Secretary's  approval.  On  the  15th  of  March,  Mr. 
Hodge,  the  acting  secretary,  wrote  to  the  commissioners  approving  of 
the  purchase.  On  the  19th  of  March  Mr.  Hodge  wrote  them  again, 
saying  that  some  difficulty  having  occurred  as  to  the  cancelling  the 
contract  with  Cronan,  he  revoked  the  authority  he  had  previously 
given  for  the  purchase. 

Cronan  claimed  the  right  of  hauling  the  bricks  to  the  custom-honse 
which  were  purchased  of  Blanc.  The  Secretary's  instructions  to  the 
commissioners  on  the  subject  were  as  follows  :  ^*  As  regards  the  con- 
tract for  the  bricks  alluded  to  by  you  with  Blanc,  the  department  has 
already  approved  of  it  at  the  price  delivered  at  the  landing,  including 
the  hauling,  considering  that  no  previous  contract  for  hauling  mate- 
rials for  the  building  can  legally  interfere  with  the  right  of  the  depart- 
ment to  contract  for  the  delivery  of  materials  at  the  building." 

This  statement  of  the  law  is,  to  say  the  least,  made  in  tolerably 
broad  terms.  It  assumes  it  to  be  a  legal  proposition  that  any  contract 
the  United  States  might  make  for  hauling  materials,  however  specific 
and  free  from  doubt,  might  be  lawfully  abrogated  and  set  aside,  so  far 
as  it  should  interfere  with  a  subsequent  contract  for  the  delivery  of 
materials  at  the  building.  If  this  be  true,  then  it  follows  that  the 
United  States  may,  consistently  with  the  principles  of  law,  make  a 
contract  with  B  contradictory  of  and  inconsistent  with  their  previous 
obligations  to  A,  a  result  which  would  be  repugnant  to  the  most 
ordinary  sentiments  of  justice. 

It  appears  from  the  papers  in  the  case  that  the  claimant  brought  an 
action  against  the  commissioners  to  recover  damages  for  the  alleged 
breach  of  his  contract,  in  the  second  district  court  of  New  Orleans. 
We  have  been  furnished  with  a  copy  of  the  "  reasons  for  judgment" 
filed  in  the  ca^e  on  the  22d  of  January,  1853,  from  which  the  follow- 
ing extracts  are  made : 

**  This  case,  under  the  pleadings,  presents  three  questions  for  solu- 
tion: First,  what  were  the  plaintiflfs  rights  under  the  contract? 
Second,  to  what  extent  (if  at  all)  have  those  rights  been  violated? 
and,  lastly,  is  the  defendant  responsible  under  the  circumstances  of  the 
case  for  the  damage  incident  to  any  such  violation  of  the  contract? 

"  The  obligation  of  the  plaintiff  and  his  right  under  the  contract 
was  *  to  do  all  the  hauling  of  the  building  materials  which  may  be 
deemed  necessary  for  the  erection  of  said  custom-house.'  In  another 
part  of  the  contract  it  is  expressed  as  follows :  *  To  haul  all  the  build- 
ing materials,  including  the  granite,  and  to  deliver  the  same.'  It  is 
evident  the  contract  was  entered  into  with  reference  to  the  general 
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profit  which  might  he  derived  from  the  execution  of  the  entire  con- 
tract, and  is  couched  in  terms  so  comprehensive  and  (as)  to  preclude 
any  exception. 

'*  I  consider  that  the  plaintiff  has  shown  that  he  was  ready  to  fulfill 
his  part  of  the  contract,  and  that  he  did  substantially  fulfill  it  so  far 
as  he  was  permitted  to  do  so." 

^^Now,  it  is  manifest  that  a  contract  which  embraces  various  kinds 
of  labor,  which  were  more  or  less  profitable,  or  perhaps  not  profitable, 
might,  though  entered  into  with  prudence  and  forethought,  be  con- 
troverted (converted)  into  an  absolute  injury  if  the  most  profitable 
portions  of  the  contract  could  be  taken  away  at  the  caprice  or  even  the 
convenience  of  one  of  the  contracting  parties.  It  is  urged  that,  owing 
to  the  failure  of  other  parties  to  fulfill  their  contracts  with  the  gov- 
ernment, it  became  necessary  to  make  other  contracts  for  materials 
deliverable  at  the  custom-house  building.  The  evidence  has  failed  to 
satisfy  my  mind  of  the  existence  of  any  such  necessity.  Undoubtedly 
purchases  were  made  from  persons  who  refused  to  sell  without  includ- 
ing the  hauling  in  their  contract,  but  I  am  not  satisfied  that  by  an 
exercise  of  due  diligence  purchases  could  not  have  been  made  of  the 
materials  required  without  any  stipulation  concerning  their  transpor- 
tation to  the  custom-house.  Admitting,  however,  the  fact  as  alleged, 
it  would  only  show  that  circumstances  had  made  it  convenient  or  ne- 
cessary for  the  government  to  violate  its  contract  with  the  plaintiff." 

It  is  very  clear  that  there  was  not  that  necessity  in  the  case  which 
could  excuse  the  government  for  the  non-performance  of  the  contract. 
If  the  performance  of  an  act  becomes  impossible  by  the  act  of  God, 
that  is,  by  a  cause  which  could  not  possibly  be  attributed  to  the  prom- 
isor, and  there  is  an  impossibility  of  performance  by  the  promiser, 
he  will  be  excused,  but  mere  hardship  or  difficulty  is  not  enough  to 
excuse  him.  Such  is  the  principle  recognized  in  Bullock  vs,  Dommitt, 
6  T.  B.,  650,  where  it  was  held,  in  accordance  with  previous  decisions, 
that  a  lessee  of  a  house  who  covenants  generally  to  repair,  is  bound 
to  rehuild  it,  if  it  be  burned  by  an  accidental  fire.  So  in  Gilpins  w. 
Consequa,  1  Peters,  C.  C.  B.  86,  it  was  held,  that  it  is  no  excuse  for  the 
non-performance  of  a  contract  to  deliver  "  prime  "  **  first  chop  "  teas, 
that  the  season  of  the  year  when  the  teas  were  to  be  delivered  was  un- 
favorable to  the  best  teas  being  in  the  market.  In  the  leadmg  case  of 
Paradise  vs,  Jane,  Aleyn  26,  the  law  was  thus  stated  :  **  When  the 
law  creates  a  duty  or  charge,  and  the  party  is  disabled  to  perform  it 
without  any  default  in  him,  and  hath  no  remedy  over,  then  the  law 
will  excuse  him.  But  when  the  party  by  his  own  contract  creates  a 
duty  or  charge  upon  himself,  he  is  bound  to  make  it  good,  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  contract." 

Now,  in  the  present  case  there  was  no  inevitable  necessity,  nor  is  it 
pretended  that  there  was  any.  The  government  could  make  a  better 
bargain,  as  it  turned  out,  by  buying  the  bricks  delivered  at  the  cus- 
tom-house than  by  buying  them  at  the  yard  and  employing  Cronan 
to  haid  them.  It  certainly  is  a  novel  answer  to  give  to  a  suit  for 
damages  for  the  breach  of  a  contract,  that  the  defendant  ascertained 
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it  wonld  be  more  profitable  for  him  to  violate  his  contract  than  to 
keep  it. 

The  question,  therefore,  was  properly  before  the  court  upon  the 
pleadings  concerning  the  construction  of  the  contract,  and  it  was  held 
that  the  true  construction  of  it  was  as  the  claimant  now  contends. 
The  question  of  damages  was  also  considered,  and  their  amount  stated, 
but  on  the  third  question  it  was  held  that  the  defendant  was  not  liable, 
as  he  was  acting  only  in  his  capacity  as  an  officer  of  the  United  States. 

From  this  decision  Cronan  appealed  to  the  supreme  court  of  Loui- 
siaiia.  The  case  is  reported  in  9  Louis.,  458.  After  stating  the  sub- 
stance of  the  contract,  the  court  proceeds  us  follows  :  "It  appears 
that  some  time  before  the  contract  was  entered  into  with  the  plaintiff, 
the  government  had  made  a  contract,  through  the  agency  of  the  same 
commissioners,  with  Kendall  &  Co.,  to  furnish  the  government  a  large 
quantity  of  bricks,  and  that  on  default  of  those  contractors  furnishing 
the  bricks  as  required,  it  was  stipulated  the  government  should  have 
the  right  to  purchase  bricks  from  any  other  persons,  and  hold  the  con- 
tractors responsible  for  any  diflference  in  price  they  might  have  to  pay. 
These  contractors  having  made  default,  the  defendants,  acting  as  com- 
missioners, made  a  contract  with  other  parties  for  the  purchase  of 
bricks,  and  included  in  the  contract  thus  made  the  hauling  of  bricks 
to  the  custom-house ;  whereas,  by  their  contract  with  Kendall  &  Co. 
the  bricks  were  deliverable  at  the  levee,  from  which  place  the  plain- 
tiflF,  under  his  contract,  was  entitled  to  have  the  hauling.  It  is  for 
the  hauling  of  these  materials,  for  which  it  appears  by  the  evidence 
the  plaintiff  would  have  been  entitled,  if  he  had  done  the  hauling,  to 
$6,063  95,  that  a  recovery  is  sought  to  be  had  from  the  defendants." 

*'  On  the  21st  of  June,  1851,  a  letter  was  written  by  the  commis- 
sioners to  the  Secretary  of  the  Treasury,  informing  him  that  the  plain- 
tiff complained  of  these  acts  as  a  violation  of  his  rights,  and  claimed 
to  be  paid  the  contract  prices  for  the  hauling  thus  done  by  others,  and 
requesting  instructions  on  the  subject.  In  this  letter  they  state  that, 
when  they  were  compelled  to  purchase  bricks  from  others,  they  found 
that  they  could  only  get  them  at  a  reasonable  price  by  allowing  the 

Sersons  from  whom  they  were  purchased  the  benefit  of  contracting  to 
eliver  them  at  the  site  of  the  building,  and  that  it  is  the  universal 
custom  to  buy  such  bricks  delivered.  They  further  state  that,  although 
tne  plaintiff  insisted  that  by  a  proper  construction  of  his  contract  he 
was  entitled  to  all  the  hauling  under  all  circumstances,  they,  the 
commissioners,  thought  a  reasonable  construction  of  the  contract  was, 
that  they  should  give  the  plaintiff  all  the  hauling  of  materials  re- 
quired and  purchased  under  ordinary  circumstances.  To  this  letter, 
the  Commissioner  of  Customs  at  Washington,  to  whose  department 
the  letter  was  referred,  replies  of  the  date  of  July  11,  1851,  approving 
the  construction  the  commissioners  had  placed  on  the  contract,  and 
instructing  them  not  to  pay  to  the  plaintiff.  A  subsequent  letter  from 
the  commissioners,  which  bears  date  the  30th  June,  1852,  after  the 
suit  was  brought,  is  also  in  evidence,  in  which  they  ask  for  more  in- 
structions on  the  subject.  In  this  letter  they  state  that  they  con- 
ceived it  to  be  their  duty,  in  making  purchases,  to  obtain  all  articles 
on  the  most  favorable  terms,  yet,  in  so  doing,  their  action  is  neces- 
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sarily  controlled  by  existing  contracts,  so  that  no  wrong  be  done  to 
a  contractor  ;  that  in  making  their  recent  contract  with  Mr.  Blanc  for 
pressed  bricks,  his  proposition  was  for  $18  60  per  thousand,  delivered 
at  the  basin,  and  $20  per  thousand,  delivered  at  the  custom-house  ; 
that  Cronan's  price,  according  to  the  contract  for  hauling,  was  about 
$2  25  per  thousand,  and  it  was  obviously  the  interest  of  the  govern- 
ment to  accept  the  latter  price,  delivered  at  the  building,  and  it  was 
accepted^  but  that  Cronan  considered  it  to  be  an  evasion  oi  the  contract 
with  him,  and  with  some  apparent  reason.  They  express  in  this  letter 
a  desire  to  avoid  any  act  that  may  have  the  semblance  of  an  attempt 
to  evade  the  contract  with  the  plaintiff,  and  say  that,  if,  in  the 
opinion  of  the  Secretary,  Mr.  Blanc's  first  proposition  should  have 
been  accepted,  there  would  be  no  difficulty  m  altering  the  contract 
with  him.     To  this  letter  no  answer  from  the  Secretary  is  exhibited. 

**  On  this  state  of  facts  we  will  first  inquire  whether  the  contract 
with  the  plaintiff  was  vio  ated.  He  had  bound  himself  under  a  stipu- 
lated penalty  to  do  all  the  hauling  at  certain  fixed  rates,  and  was 
consequently  under  the  obligation  of  being  always  ready  with  the 
requisite  teams  and  laborers.  This  obligation  produced  a  correlative 
right  on  his  part  to  have  the  benefit  to  be  derived  from  the  employ- 
ment of  his  teams  in  doing  all  the  hauling,  and,  as  it  is  evident,  the 
hauling  (about)  which  he  complains  was  given  to  others,  not  from 
necessity,  but  for  the  advantage  of  the  government  in  procuring  the 
hauling  to  be  done  at  cheaper  rates  than  they  would  have  had  to  pay 
him,  we  think  it  was  a  clear  violation  of  the  contract,  for  which  the 
government  is  responsible  in  damages  to  the  plaintiff." 

These  extracts  are  made  from  the  two  opinions  mentioned,  of  the 
second  district  court  of  New  Orleans  and  of  the  supreme  court  of 
Louisiana,  for  the  purpose  of  showing,  beyond  all  doubt,  that  two 
most  respectable  tribunals,  in  a  case  of  which  they  had  jurisdiction, 
and  where  the  question  was  raised  by  the  pleadings,  had  carefully 
considered  the  question  and  had  adjudged  that  the  true  construction 
of  the  contract  was  that  now  contended  for  by  the  claimant,  and  the 
judgment  of  the  supreme  court  is  directly  in  point  on  this  question. 
It  was  so  considered  by  Mr.  Guthrie,  the  Secretary  of  the  Treasury. 
In  his  letter  of  the  7th  August,  1854,  he  says :  "It  is  shown  by  the 
decision  of  the  court  in  the  case  of  Cronan  that  he  is  entitled  to  the 
hauling  of  materials  for  the  work  by  the  original  contract,  and  the 
subsequent  contract  made  with  Blanc,  so  far  as  the  hauling  of  the 
bricks  is  concerned,  is  in  violation  of  that  contract.  Mr.  Blanc's  con- 
tract should,  therefore,  be  modified  so  as  to  pay  him  $20  per  thousand 
for  his  bricks  less  the  price  to  be  paid  Cronan  for  hauling." 

It  appears,  however,  that  Mr.  Blanc  did  not  assent  to  this  modifi- 
cation of  his  contract.  In  his  letter  to  Messrs.  Penn  and  Beauregard, 
the  next  commissioners,  he  says,  under  date. of  August  21,  1854,  *'I 
cannot  help  expressing  my  astonishment  at  the  above  document  com- 
ing from  the  Treasury  Department.  By  my  contract,  made  with  the 
commissioners  of  the  new  custom-house,  and  approved  by  the  Hon. 
Secretary  of  the  Treasury,  I  am  bound  under  twenty-five  thousand 
dollars'  bond  to  furnish  the  pressed  bricks  required  by  the  groined 
arches  of  the  new  custom-house,  and  to  deliver  them  at  the  building. 
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In  making  the  contract,  my  calcnlations  were  made  with  that  riew. 
It  is  just  as  much  part  of  my  business  to  haul  my  bricks  to  the  build- 
ing as  it  is  to  make  them,  and  for  that  purpose  I  am  obliged  to  keep 
constantly  a  number  of  teams  under  a  very  heavy  expense.  Any 
change  in  my  regular  way  of  doing  business  will  put  me  to  very  great 
inconvenience  and  loss." 

It  seems,  therefore,  that  the  reason  given  by  Blanc  for  objecting  to 
any  modification  of  his  contract,  was  the  same  reason  urged  by  Cronan 
why  he  should  have  all  the  hauling  to  do,  that  is,  the  necessity  of 
keeping  a  sufficient  force  of  teams  and  laborers  in  readiness  to  per- 
form the  work.     Each  of  them  stood  upon  his  contract,  and  each  was 
entitled  to  insist  upon  a  compliance  with  its  terms.     The  case,  in  fact, 
stands  thus :  The  United  States  were  in  such  a  position  that,  as  it 
turned  out,  it  was  more  profitable  for  them  to  purchase  bricks  of 
Blanc,  delivered  a  the  custom-house,  than  to  comply  with  the  contract 
made  with  Cronan.     This  is  the  substance  of  the  matter.     The  real 
nature  of  the  transaction  cannot  be  concealed  by  calling  it  a  rightful 
purchase  of  bricks  to  be  delivered  at  the  custom-house.     To  say  that 
the  United  States  had  the  right  to  purchase  property  thus  to  be 
delivered  is  a  mere  evasion  of  the  question.     But  that  right  must  be  so 
exercised  as  not  to  injure  others.     While  the  true  meaning  and  spirit 
of  the  contract  is,  that  Cronan  shall  do  the  hauling  of  the  materials, 
to  purchase  bricks,  not  at  the  yard,  where  the  price  was  $18  50  per 
thousand,  but  delivered  at  the  custom-house,  where  the  price  was  $20, 
thus  paying  $1  50  for  the  hauling,  is  certainly  not  to  act  upon  the 
contract  as  the  parties  understood  it.     It  might  have  been  the  misfor- 
tune of  the  United  States  that  the  contract  with  Kendall  &  Co.  was 
not  performed,  but  the  consequences  of  that  misfortune  they  should 
bear  themselves,  and  should  not  attempt  to  visit  them  on  Cronan, 
who  is  in  no  degree  responsible  for  them.     The  commissioners  might 
have  purchased  the  bricks  at  the  brick-yard,  and  in  that  case  Cronan 
would  have  had  the  privilege  of  hauling  them.     If  they  had  the  right 
to  purchase  them  delivered  at  the  custom-house,  and  thus  deprive 
Cronan  of  the  privilege  of  hauling  them,  they  had  the  right,  if  they 
should  find  the  operation  profitable,  to  purchase  all  the  materials 
delivered  at  the  custom-house,  and  thus  to  deprive  Cronan  of  the  prfn- 
lege  of  hauling  any  of  them,  after  he  had  made  all  his  preparations 
for  performing  his  contract.     It  cannot  be  supposed  that  either  party 
so  construed  tne  contract.     The  commissioners  had  no  right  to  make 
any  contract  which  should  substantially  interfere  with  the  contract 
already  made  with  Cronan.     This  has  been  done.     There  has  been  a 
breach  of  the  contract,  and  the  only  remaining  question  relates  to  the 
damages. 

It  appears  from  the  testimony  of  George  Cronan,  that,  in  order  to 
enable  the  claimant  to  perform  his  contract,  it  was  necessary  for  him 
to  invest  at  least  five  thousand  dollars  in  the  purchase  of  machinery, 
trucks,  and  temporary  railways  from  vessels  to  the  building  for  the 
removal  of  heavy  blocks  of  granite,  the  largest  of  which  weighed  from 
fourteen  to  twenty  tons.  This  machinery  it  was  necessary  for  him  to 
have  always  on  hand,  as  he  did  not  know  at  what  moment  orders 
might  come  from  the  commissioners.    There  were  four  extra  four- 
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wheeled  wagons,  of  which  the  largest  wheels  were  eleven  feet  in 
diameter.  *'If  he  had  been  constantly  employed  in  carrying  on  the 
work,  his  profits  would  have  been  larger  than  if  he  had  been  only 
temporarily  employed,  because  the  expenses  of  keeping  up  the  teams 
and  the  wages  of  teamsters  were  still  accruing  even  when  they  were 
unemployed,  and  the  capital  vested,  as  before  stated,  remained  idle.'' 
The  nature  of  the  interruptions  of  the  claimant's  business  was,  ''that 
the  commissioners,  in  making  contracts  with  other  persons  for  the 
famishing  of  certain  materials  of  the  kind  which  claimant  was  to 
haul  to  the  building  according  to  his  contract,  included  in  the  price 
the  expense  of  delivering  such  materials  at  the  building,  and  thus 
refused  the  claimant  the  exercise  of  his  right  to  haul  them.  On  per- 
ceiving that  materials  were  hauled  to  the  burlding  under  such  circum- 
stances, that  is,  by  other  persons  than  the  claimant,  I  went  to  the 
custom-house  on  behalf  of  the  claimant,  and  asked  an  explanation, 
also  expressing  the  claimant's  readiness  to  haul  the  materials,  and 
was  answered  by  the  officers  at  the  building  that  such  contracts  as  I 
have  alluded  to  had  been  made,  and  claimant's  proposition  to  haul 
was,  therefore,  refused. 

This  witness  says  that  the  claimant's  net  profits  upon  hauling  the 
brick  would  be  95  cents  per  thousand,  upon  the  lumber  from  33^  to 
60  cents  per  thousand,  upon  the  lime  and  cement  at  $1  per  load  the 
profits  would  be  from  60  to  100  per  cent.,  and  upon  the  sand  at  90 
cents  per  load  the  profits  would  be  from  100  to  160  per  cent.  At 
these  rates  the  profits  would  be  as  follows : 

On  the  bricks at96    cents $5,602  23 

On  lumber at41       "    693  76 

On  sand at67i     '' 191  70 

On  lime  and  cement at  76       '' 77  26 


6,464  94 


In  relation  to  the  necessary  machinery,  the  testimony  of  Horace 
Blakesley  is  substantially  like  that  of  George  Cronan  ;  and  he  says, 
also,  that  to  keep  up  the  necessary  machinery  it  would  have  cost  the 
claimant  not  less  than  from  $6,000  to  $7,000,  exclusive  of  the  original 
capital.  He  estimates  the  profit  on  hauling  bricks  for  three  years, 
from  the  beginning  of  May,  1849,  at  about  one  hundred  per  cent., 
estimating  the  gross  amount  paid  at  $1  80  per  thousand. 

The  testimony  of  Thomas  K.  Wharton  shows  the  amount  of  the 
hauling  of  the  materials  for  the  custom-house,  making  the  sum  which 
Cronan  would  have  received,  if  he  had  done  the  hauling,  to  be 
$12,438  99. 

Jules  A.  Blanc  testifies  that  the  cost  of  hauling  bricks  from  the  new 
basin  to  the  custom-house  has  been,  from  the  year  1849,  75  cents  per 
1,000,  of  haulitag  lumber  about  $1  per  1,000  feet,  and  of  hauling  lime, 
sand,  and  cement,  about  40  cents  per  load. 

Firmen  Levasseur  testifies  that  when  bricks  are  delivered  at  the 
place  where  they  are  to  be  used,  the  price  of  hauling  them  from  the 


42  DENNIS  CBONAN. 

new  basin  is  added  to  the  price  of  the  bricks.  He  also  says  that  in 
the  years  1849,  I860,  1851,  and  1852,  the  government  of  the  United 
States,  from  his  personal  knowledge,  might  have  obtained  as  many 
bricks  as  they  needed,  either  at  the  old  or  the  new  basin,  without 
being  obliged  to  concede  the  right  of  hauling  to  the  yendors. 

It  becomes  necessary  to  ascertain,  upon  this  evidence,  what  is  the 
proper  rule  of  damages  in  such  a  case.  In  the  first  place,  it  is  clear 
that  the  claimant  is  entitled  to  the  actual  profit  he  would  have  made 
if  he  had  been  employed  to  do  the  hauling  of  the  materials.  In  the 
case  of  the  Philadelphia,  Wilmington,  and  Baltimore  Railroad  Com- 
pany V8,  Story,  (13  Howard,  307,)  Curtis,  J.,  says,  in  delivering  the 
opinion  of  the  court:  ^'In  case  of  a  contract  like  this^  the  loss  is, 
among  other  things,  the  difference  between  the  cost  of  doing  the  work 
and  the  price  to  be  paid  for  it.  This  difference  is  the  inducement  and 
real  consideration  which  causes  the  contractor  to  enter  into  the  con- 
tract. For  this  he  expends  his  time,  exerts  his  skill,  uses  his  capital, 
and  assumes  the  risks  which  attend  the  enterprise ;  and  to  deprive  him 
of  it  when  the  other  party  has  broken  the  contract  and  unlawfully  put 
an  end  to  the  work  would  be  unjust.  There  is  no  rule  of  law  which 
requires  us  to  inflict  this  injustice.  *  *  We  hold  it  to  be  a  clear 
rule  that  the  gain  or  profit  of  which  the  contractor  was  deprived  by 
the  refusal  of  the  company  to  allow  him  to  proceed  with  and  complete 
the  work  was  a  proper  subject  of  damages."  This  decision,  and  the 
good  sense  and  reason  of  the  rule  render  it  unnecessary  to  accumulate 
authorities  on  the  point. 

The  evidence  is,  that  during  the  period  in  which  these  materials 
were  hauled,  the  claimant's  expenses  were  still  going  on.  It  was  still 
necessary  for  him  to  keep  his  machinery  and  vehicles  in  order,  to  pay 
his  laborers,  and  provide  food  for  his  horses.  The  evidence  proves 
that  the  profits  on  the  work  would  have  been  at  least  one  hundred  per 
cent.  At  the  established  rates,  as  shown  by  the  schedule  G  g,  the 
pay  for  the  hauling  would  have  amounted  to  the  sum  of  $12,438  99. 
The  profit  then  would  have  been  $6,219  49,  and  it  would  have  cost 
the  claimant  that  sum  to  do  the  work.  He  incurred  the  same  ex- 
penses while  his  teams  and  men  were  lying  idle.  The  only  difference 
would  be  the  wear  of  his  machinery,  into  which  the  defendants  have 
no  great  claim  in  equity  that  we  should  inquire.  If,  then,  he  receives 
only  his  net  profits,  he  is  left  just  where  he  was  in  the  beginning, 
without  the  inducement  which  caused  him  to  enter  into  the  contract, 
and  for  which,  in  the  language  of  Mr.  Justice  Curtis,  **he  expends 
his  time,  exerts  his  skill,  uses  his  capital,  and  assumes  the  risks  which 
attend  the  enterprise."  He  cannot  be  placed  where  he  would  have 
been  if  he  had  been  employed  to  do  all  the  hauling,  unless  he  receives 
the  compensation  which  is  provided  by  the  ordinance  of  the  city. 
This  will  do  him  no  more  than  justice,  and  for  this  sum  of  $12,438  99 
a  bill  should  be  reported  in  his  favor. 
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IN  THE  COURT  OP  CLAIMa 

Dbnnis  Cronan  v8.  The  Unitbd  States. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  Court. 

At  the  instance  of  the  petitioner,  this  case  has  been  reheard,  and, 
upon  the  rehearing,  it  has  been  again  very  fully  and  ably  argued  on 
both  sides.  We  have  carefully  reconsidered  it,  and  are  constrained 
to  say  that  we  have  found  no  good  reason  for  any  change  in  our 
former  opinion.  We  did  not,  in  that  opinion,  go  into  the  inquiry 
how  far  the  contract  made  with  the  petitioner  is  valid,  because  we  did 
not  deem  it  necessary.  We  still  leave  that  point  undecided.  The 
only  point  which  was  then  and  will  now  be  considered  is,  whether, 
assuming  the  contract  to  be  valid,  the  petitioner  has  shown  a  breach 
ofit. 

It  is  plain,  from  the  very  face  of  the  contract,  that  it  is  very  inarti- 
ficially  and  unskillfuUy  drawn.  It  is  by  no  means  either  clear  or  full 
in  its  expressions.  Its  language  is  such  that  the  meaning  of  the 
parties  can  be  ascertained  only  by  construction.  It  recites  a  proposal 
made  by  the  commissioners  "  to  do  all  the  hauling  of  the  materials 
necessary  to  the  building  of  said  custom-house,"  and  it  is  insisted  that 
these  terms  ''are  so  comprehensive  as  to  preclude  any  exception." 
But  it  is  obvious  that  these  words  are  not  to  be  understood  in  so  broad 
a  sense.  There  was  "  hauling,"  and  necessary  ''  hauling,"  to  be 
done,  which  they  do  not  embrace.  The  lime,  for  example,  was  hauled 
from  the  place  where  it  was  burnt  to  the  place  where  it  was  received 
by  the  person  who  contracted  with  the  commissioners  to  deliver  it  in 
New  Orleans.  It  was  not  intended  that  ^Ais  "hauling"  was  to  be 
done  by  the  petitioner.  And  so  as  regards  the  lumber  and  the  granite. 
Much  heavy  and  expensive  ''  hauling  "  of  both  these  articles  was  ne- 
cessarily done  before  the  contract  with  the  petitioner  attached  to  thera. 
It  does  not  appear  where,  or  of  whom,  these  articles  were  purchased  ; 
but  neither  of  them  was  found  in  their  original  formation  in  or  near 
New  Orleans.  They  were,  it  is  probable,  prepared  for  market  near 
their  natural  location.  They  were  "  hauled  "  thence  to  some  point 
where  they  were  shipped  to  New  Orleans.  When  they  were  delivered 
at  the  point  in  that  city  designated  in  the  contract  made  by  the  United 
States  for  their  purchase,  they  became  the  property  of  the  Uniled 
States;  and  if  it  were  necessary  to  haul  them  thence  to  the  site  of  the 
custom-house,  that  *'  hauling  "  was  to  be  done  by  the  petitioner.  But 
the  phrase  ^^  all  the  havling  "  embraces  the  one  as  well  as  the  other 
hauling.  ^^AU"  does  not,  in  its  literal  sense,  mean  apart;  and  yet 
obviously  it  does  mean  apart  in  this  contract,  i.e.,  it  does  not  include 
aU  the  *'  hauling  "  done  at  any  time  of  the  materials  necessary  for  the 
erection  of  the  "  custom-house,  but  only  all  the  '*  hauling  "  of  those 
materials  after  they  became  the  property  of  the  United  States. 

We  say  that  the  words  ''  all  the  hauling,"  as  used  in  this  contract, 
do  not  mean  a22,  but  part  only.  This  is  apparent  from  the  whole 
complexion  of  the  contract,  and  the  practical  construction  which  has 
been  put  upon  it  by  all  concerned.     The  petitioner  himself  does  not 
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contend  for  anything  else.  His  yiews  differ  irom  ours  only  as  to  the 
extent  of  the  limitation  to  be  pnt  upon  the  literal  meaning  of  those 
terms.  He  insists  that  they  mean  all  the  hauling  to  he  done  within  the 
city  of  New  Orleans^  for  the  reason  that  the  rate  of  compensation  is  to 
be  determined  by  the  tariff  established  by  the  ordinance  of  the  general 
council  of  that  city,  and  the  ordinance  applies  only  to  "hauling" 
done  in  that  city.  There  is  much  force  in  this  argument,  so  far  as  it 
goes.  But  we  say  that  the  terms  '^  all  the  hauling  "  are  to  be  further 
restricted  to  the  '*  hauling"  of  materials  belonging  to  the  United 
States,  as  if  they  read  *'  all  the  hauling  of  materials  belonging  to  the 
United  States  to  be  done  within  the  city  of  New  Orleans."  The  ques- 
tion to  be  considered,  therefore,  is,  not  whether  the  terms  **  all  the 
hauling  "  are  to  be  understood  in  their  fullest  sense,  for  it  is  conceded 
on  all  hands  that  such  is  not  their  meaning  ;  but  the  true  question  is, 
what  restriction  shall  be  placed  upon  them  ? 

Let  us  look  a  little  more  particularly  into  the  provisions  of  the  con- 
tract in  relation  to  the  rates  of  compensation.  In  one  part  of  the 
contract  the  words  are,  "  at  the  same  rates,  and  agreeable  to  the  tariff 
established  by  the  general  council  of  the  city  of  New  Orleans,  on  the 
5th  of  June,  A.  D.  1843,  in  such  cases."  These  words  clearly  indi- 
cate that  the  work  to  be  done  was  to  be  of  a  similar  kind  to  that 
named  in  the  ordinance,  and,  we  think,  the  fair  implication  is,  that  it 
was  to  be  done  within  the  limits  of  the  city  of  New  Orleans. 

In  another  part  of  the  contract,  the  language  is :  ^^  And  the  said 
parties  of  the  second  part,  [the  commissioners,]  acting  in  their  capacity 
aforesaid,  do  hereby  covenant  and  bind  themselves  to  and  with  said 
party  of  the  first  part,  [the  petitioner,]  to  pay  unto  said  party  of  the 
first  part,  the  same  rate  and  amount  per  load  for  hauling  said  building 
materials  as  are  established  by  the  ordinance  aforesaid,  and  now 
in  force  in  this  city  upon  such  subjects ;  except,  however,  as  to  the 
granite,  said  party  of  the  second  part  agree  and  bind  themselves  to 

{>ay  unto  said  party  of  the  first  part,  the  same  amount  and  rate  per 
oad,  as  paid  by  the  second  municipality  of  the  city  of  New  Orleans 
for  hauling  granite  for  the  new  municipality  hall ;  said  rates,  how- 
ever, to  be  increased  or  diminished  in  proportion  to  the  extra  distance 
over  which  the  granite  shall  or  may  be  hauled  for  the  custom-house, 
when  compared  with  the  distance  over  which  the  granite  for  the  new 
municipality  hall  has  been  hauled,  said  payment  to  be  made  by  said 
parties  of  the  second  part  on  the  delivery  of  said  building  materials 
in  accordance  with  the  stipulations  of  the  contract,  or  at  such  times  as 
the  contracting  parties  may  agree  upon  hereafter."  Now,  whilst  we 
do  not  doubt  that  this  language,  also,  has  reference  to  ^^  hauling"  to 
be  done  within  the  limits  of  the  city,  still  this  is  by  no  means  a  neces- 
sary implication  from  the  terms  themselves,  especially  as  regards  the 
"hauling"  of  the  granite.  The  rates  referred  to  for  the  latter  were 
**  to  be  increased  or  diminished  in  proportion  to  the  extra  distance  ;" 
and  thus  expanded,  they  might  apply  as  well  to  "  hauling"  done  at 
one  place  as  to  "  hauling"  done  at  another  ;  to  "  hauling"  within  as 
well  as  to  "  hauling"  without  the  city.  It  will,  moreover,  be  observed 
that,  whilst  the  contract  specifies  that  the  place  of  delivery  is  to  be 
designated  by  the  superintendent  or  architect,  no  mention  whatever 
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is  made  of  the  pkice  from  which  the  *' hauling"  was  to  be  done.  This 
would  rather  strengthen  the  construction  that  quoad  the  granite,  the 
**  hauling"  of  it  was  to  be  done  without  as  well  as  within  the  city. 
Still  it  is  plain  that  there  is  no  distinction  between  the  granite  and 
the  other  materials  in  this  respect. 

It  is  apparent,  therefore,  that  if  the  petitioner's  claim  be  well 
founded,  it  is  not  because  the  terms  "all  the  hauling"  are  used  in 
their  literal  and  most  comprehensive  sense,  but  because,  according  to 
their  proper  construction  in  this  contract,  they  embrace  it.  The  ques- 
tion before  us,  then,  is  one  of  construction. 

It  is  not  expressly  laid  down  in  the  contract  that  if  the  United  States 
shall  buy  materials  to  be  delivered  at  the  site  of  the  custom-house, 
still  the  petitioner  shall  do  the  "  hauling"  of  them  within  the  city  of 
New  Orleans.  Nor  is  it  there  expressly  declared  that  the  United 
States  shall  so  make  their  contracts  for  materials  that  no  "  hauling" 
of  them  within  the  limits  of  the  city  shall  be  done  by  the  vendors. 

Nor  is  there  any  express  provision  therein  that  the  United  States 
shall  make  no  purchases  of  materials  within  the  city  of  New  Orleans. 
If,  then,  the  commissioners  had  bought  materials  at  a  point  near  the 
site  of  the  custom-house  and  within  the  city,  to  which  point  they  had 
been  "hauled"  by  the  vendor,  would  such  a  purchase  have  been  a 
violation  of  the  contract  with  the  petitioner  ?  If  it  would,  then  the 
effect  of  that  contract  is,  that  the  commissioners  cannot  purchase 
materials  within  the  city  of  New  Orleans  without  being  obliged  to  pay 
twice  for  at  least  a  portion  of  the  "  hauling"  of  them ;  for,  in  the  case 
just  put,  not  only  the  "hauling,"  but  a  reasonable  profit  thereon, 
would,  if  the  transaction  was  a  ntir  one,  be  included  in  the  price  paid 
by  the  commissioners. 

Can  it  be  true  that,  if  when  Kendall  &  Co.  failed  to  fulfill  their 
contract,  a  man  had  been  found  within  the  city  of  New  Orleans  in  the 
possession  of  bricks  near  the  custom-house,  to  which  point  they  had 
Deen  hauled  from  the  basin,  or  the  new  basin,  the  United  States  could 
not  have  purchased  them  without  being  obliged  to  pay  the  petitioner 
for  "  hauling"  them  to  that  point  ?  They  would  have  been  materials 
necessary  to  the  erection  of  the  custom-house,  and  the  "hauling"  of 
them  to  the  place  where  they  were  found  would  have  been  "hauling" 
done  within  the  city  of  New  Orleans.  It  would,  moreover,  have  been 
"hauling"  for  which  the  United  States  would  have  had  to  pay  not 
only  the  original  cost  thereof,  but  a  reasonable  profit  on  such  cost,  or 
the  seller  would  have  been  a  loser.  And  so  in  regard  to  the  more 
probable  case  of  lime  or  lumber  found  in  the  possession  of  merchants 
in  the  city  of  New  Orleans,  already  "  hauled"  by  them  to  their  places 
of  business.  Would  the  United  States,  in  purchasiu^  those  articles  of 
them  incur  a  liability  to  the  petitioner  for  such  "  hauling?"  We  can- 
not believe  that  it  can  be  justly  so  pretended.  But  would  the  case 
have  been  different  if  the  bricks  or  other  materials  so  bought  had  been 
found,  not  near,  but  actually  at  the  site  of  the  custom-house  ?  We 
think  not.  But  why  not?  The  "hauling"  would  certainly  be  as 
much  within  the  words  of  the  contract  in  the  one  case  as  in  the  other. 
It  would  be  because  such  hauling  was  not  in  the  contemplation  of  the 
parties  when  they  made  the  contract,  or  within  its  true  intent  and 
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meaning.  And  so  in  regard  to  the  ^^hanling"  of  which  the  petitioner 
complains.  The  latter  entered  into  the  price  of  the  articles  no  more 
and  no  less  than  the  other  ''  hauling"  just  mentioned  would  have  en- 
tered into  such  price.  In  all  the  instances  the  ^'hauling"  would  be 
done  before  the  United  States  had  any  ownership  in  the  materiak 
hauled  ;  and  for  that  reason  in  neither  of  them  would  the  c-ontract  with 
the  petitioner  be  violated. 

The  truth  is,  that  in  inquiring  into  the  meaning  of  this  contract, 
as  the  words  employed  do  not  expressly  indicate  it,  we  mast  look  to 
its  subject-matter  and  to  the  situation  of  the   parties    when  it  was 
made.    There  was  an  immense  custom-house  to  be  erected.     Contracts 
for  materials  of  every  kind  had  already  been  made,  or  were  in  con- 
templation.    In  the  very  nature  of  things,  and  according  to  the  usual 
course  of  business,  it  had  already  been,  and  would  continue  to  be, 
found  expedient  to  make  contracts  with  individuals  for  the  delivery  of 
a  very  large  proportion  of  those  materials  at  points  within  the  city  of 
New  Orleans,  from  which  other  persons  would  be  required  to  haul 
them  to  the  custom-house.     The  man  engaged  to  furnish  the  granite 
would  not  probably  find  it  to  his  interest  to  '^  haul"  it  from  the  basin 
to  the  place  where  it  was  to  be  used.     And  so  with  the  several  persons 
who  would  supply  the  larger  portion  of  the  other  materials.     We 
know  that,  in  the  usual  course  of  such  business,  the  necessities  of  men 
force  them  into  divisions  of  labor  and  pursuit.     It  was  plain,  there- 
fore, that  the  commissioners  would  be  obliged  to  provide  specially  for 
a  very  large  amount  of  '* hauling;"  but  it  was  only  the  **  hauling" 
of  such  materials  as  would  not  be  delivered  by  the  sellers  at  the  site 
of  the  custom-house.     They  accordingly  made  proposals  for  contracts 
respecting  it.     Their  proposals  were  accepted  by  the  petitioner  ;  and 
it  was  all  of  this  hauling,  but  of  this  ofdy,  that  he  contracted  to  do. 
It  was  for  ihiSj  and  this  alone,  that  it  was  necessary  for  the  United 
States  to  make  any  special  arrangement ;  and  it  is  not  to  be  presumed 
that  the  proposals  of  the  commissioners  extended  beyond  their  neces- 
sities, or  that  they  made  a  contract  which  was  not  only  uncalled  for, 
but  could  only  tend  to  embarrass  them.     It  seems  t^  us,  that  to  ex- 
tend the  contract  so  as  to  exclude  the  United  States  from  the  privilege 
of  purchasing  materials  to  be  delivered  at  the  site  of  the  custom-house, 
would  be  to  give  it  a  meaning  not  contemplated  by  either  of  the 
parties  when  it  was  made.     We  doubt  not  that  this  view  of  the  sub- 
ject would  be  still  more  manifest  if,  in  addition  to  the  amount  now 
claimed  by  the  petitioner  for  **  hauling"  done  by  other  persons,  we 
had  before  us  a  statement  of  the  amount  which  he  has  actually  received 
for  all  the  "hauling"  done  by  himself. 

It  is  plain,  we  think,  from  the  facts  in  proof  in  this  case,  that  the 
construction  now  contended  for  was  not  contemplated  by  the  parties 
at  the  time  the  contract  was  made.  There  is  no  evidence  in  the 
record  that  the  petitioner  ever  insisted  upon  this  construction  until 
the  year  1861 ;  and  it  seems  then  to  have  been  suggested  by  the  con- 
tract made  between  the  United  States  and  Jules  A.  Blanc.  It  appears 
from  the  paper  G,  annexed  to  the  deposition  of  Thomas  K.  Whar- 
ton, that  all  the  sand  embraced  by  it  was  hauled  in  1849  and  1850, 
and  that  the  quantity  was  28,066  barrels,  of  which  the  petitioner 
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hatded  26,920,  and  other  persons  1,136 ;  that  all  the  cement  embraced 
by  it  was  hauled  in  1849,  1850,  1851,  and  1852 ;  that  the  quantity 
was  5,760  barrels,  of  which  the  petitioner  hatUed  6,202,  and  other 
persons  442,  and  that  of  the  quantity  hauled  by  other  persons  257 
barrels  were  hauled  on  the  14th  day  of  October,  A.  D.  1851,  and  the 
rest  prior  to  the  year  1851 ;  that  all  the  bricks  embraced  by  it  were 
delivered  by  other  persons  than  the  petitioner  in  the  years  1849  and 
1850  ;  and  that  all  the  lumber  embraced  by  it  was  delivered  in  1849, 
1850,  1851,  and  1852  ;  that  the  whole  quantity  was  1,779,149  feet,  of 
which  the  petitioner  delivered  366,214,  and  other  persons  1,422,935  ; 
and  that  the  quantity  delivered  in  1851  and  1852  was  377,736  feet,  of 
which  the  petitioner  delivered  64,454,  and  other  persons  303,282. 
So  that  the  account  of  ^^ hauling'*  done  by  other  persons  than  the 
petitioner  prior  to  1851,  t.  e.,  in  1849  and  1850,  may  be  thus  stated : 

Band,  1,136  barrels,  say  284  loads,  at  90  cents $255  60 

Cement,  442  —  257  =  185  barrels,  say  37  loads,  at  |1  a 

load 37  00 

Bricks,  2,657,016,  at  $1  80  a  thousand 4,782  62 

Lumber,  1,422,935  —  303,282  =  1,119,753  feet,  at  $1  a 

thousand 1,119  65 


6,184  87 


So  that  '^  hauling  "  to  an  amount  exceeding  six  thousand  dollars,  and 
running  through  two  years,  was  actually  done  by  other  persons  who 
sold  the  materials  to  be  delivered  at  the  custom-house  before  it  had 
ever  occurred  to  the  petitioner  that  the  contract  made  with  him  was 
thereby  violated.  This  practical  construction  of  the  contract,  con- 
curred in  by  all  parties  under  such  circumstances  and  for  such  a  length 
of  time,  goed  far,  we  think,  to  strengthen  our  views. 

The  petitioner  expressly  undertook  **to  haul  all  the  building  ma- 
terials, including  the  granite,  and  to  deliver  the  same,  when  thereto 
required,  at  such  points  as  may  be  designated  by  the  superintendent 
or  architect  of  said  building."  **  When  thereto  required,"  by  whom? 
By  the  United  States.  The  materials,  then,  must  have  been  mate- 
rials belonging  to  the  United  States,  because  they  could  not  properly 
contract  for  the  **  hauling"  of  any  other.  Moreover,  in  contracting 
for  the  purchase  of  bricks  to  be  delivered  at  the  custom-house,  the 
United  States  did  not  contract  for  '* hauling"  as  **  hauling."  It 
may  have  entered,  and  doubtless  did  enter,  into  the  price  paid  for  the 
materials,  but  was  not  distinguishable  from  any  other  element,  which 
entered  into  and  constituted  the  price.  The  elements  of  the  price 
were  merged  in  it,  and  had  no  separate  existence ;  and,  so  far  as  regards 
the  United  States,  the  ^'hauling"  as  one  of  those  elements  was  as  if 
it  never  existed.  Hence,  in  purchasing  articles  to  be  delivered  at  the 
custom-house,  they  did  not,  either  in  form  or  in  substance,  contract 
for  the  ** hauling"  of  them.  Such  materials  did  not  become  theirs 
until  their  delivery  at  the  custom-house,  and  the  price  they  paid  for 
them  was  the  price  of  the  materials  at  that  place.  So  far  as  the 
United  States  were  concerned,  therefore,  there  was  no  "hauling" 
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of  these  articles  necessary^  and  consequently  none  which  they  could 
require  the  petitioner  to  do,  or,  in  other  words,  none  to  be  done  by 
the  petitioner,  when  thereto  required  by  the  United  States.  But 
the  petitioner  insists  that  the  true  meaning  of  the  contract  is,  not 
only  that  he  shall  haul  all  the  materials  which  the  United  States  may 
have  to  haul,  but  that  the  United  States  shall  not  have  or  purchase 
any  materials  which  do  not  require  '^  hauling."  It  seems  to  us  thai 
express  words  are  necessary  for  such  a  purpose.  They  are  not  to  be 
found  in  this  contract. 

But  it  is  supposed  that  the  construction  now  contended  for  by  the 
petitioner  was  judicially  determined  by  the  second  district  court  of 
New  Orleans,  and  afterwards,  on  appeal,  by  the  supreme  court  of 
Louisiana,  in  the  case  of  Cronan  vs.  Peters. — (9  Lou.  Ann.  Rep.,  468.) 
As  regards  the  United  States,  that  case  was  res  inter  alios  <xcta.  Not 
only  is  this  true,  but  the  breach  of  the  contract  was  rather  assumed 
than  considered  and  decided  by  either  court  in  that  case.  The  only 
point  discussed  by  counsel  in  the  supreme  court,  or  to  which  the 
especial  attention  of  the  court  was  directed,  was,  whether  the  defendant 
was  personally  liable.  The  counsel  for  the  plaintiff  said  nothing  at 
all  about  a  breach  of  the  contract,  and  the  counsel  for  the  defendant 
merely  said,  that  if  the  plaintiff  '^  has  any  claim  for  damages  for 
breach  of  the  contract,  it  must  be  preferred  against  the  government." 
The  court  say:  *'Heliad  bound  himself  under  a  stipulated  penalty 
to  do  all  the  hauling  at  certain  fixed  rates,  and  was  consequently 
under  the  obligation  of  being  always  ready  with  the  requisite  teams 
and  laborers.  This  obligation  produced  a  correlative  right  on  his 
part  to  have  the  benefit  to  be  derived  from  the  employment  of  his 
teams  in  doing  all  the  hauling,'*'  and  as  it  is  evident  that  the  hauling, 
subject  to  the  qualification  in  said  article  stated,  ['*'  it  should  probably 
read,  ''all  the  hauling,  subject  to  the  (qualification  in  said  article 
stated,  and  as  it  is  evident  that  the  haulmg  of]  which  he  complains 
was  given  to  others,  not  from  necessity,  but  for  the  advantage  of  the 
government  in  procuring  the  hauling  to  be  done  at  cheaper  rates  than 
they  would  have  had  to  pay  him,  we  think  it  was  a  clear  violation  of 
the  contract,  for  which  the  government  is  responsible  in  damages  to 
the  plaintiff."  It  is  plain  that  upon  the  facts  the  supreme  court  were 
of  the  opinion  that  the  United  States  had  employed  other  persons  than 
the  petitioner  to  do  *'  hauling"  as  sticky  and  thereby  violated  the  con- 
tract with  the  petitioner.  How  the  facts  appeared  we  have  no  means 
of  determining.  They  are  very  imperfectly  reported,  and  we  have 
not  a  full  record  of  the  case.  But  the  point  regarding  the  breach  of 
the  contract  was,  in  the  view  taken  by  both  courts  of  the  case,  wholly 
immaterial ;  for  whether  there  was  a  breach  or  not,  still  the  defendant 
was  not  personally  liable.  We  do  not  think  that  the  precise  question 
now  before  us  was  decided  in  the  case  of  Cronan  vs.  Peters. 

Such  being  our  views,  we  have  not  considered  what  would  be  the 
proper  measure  of  damages  if  it  appeared  from  the  evidence  that  the 
contract  in  question  had  been  broken.  We  have  not  deemed  it  neces- 
sary to  go  into  an  examination  of  that  question. 

We  adhere  to  our  former  opinion,  that  the  petitioner  is  not  entitled 
to  relief. 
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PETITION 

or 

SAMUEL  GARDINER,  JR., 

THAT 

Congress  will  purchase  his  patent  for  lighting  gas^  (fee,  by  electricity. 


April  5, 1858. — Referred  to  the  Committee  on  Pablic  BuUdiogt  and  Grounds,  and  ordered 

to  be  printed. 


To  the  Congress  of  the  United  States: 

The  undersigned,  Samuel  Gardiner,  junior,  of  the  city  of  New 
York,  respectfully  represents,  that  he  has  made  a  valuable  discovery, 
by  which  he  is  enabled  to  'Hum  on"  and  light  gas  instantaneously, 
by  the  use  of  a  galvanic  current,  through  the  manipulation  of  tele- 
graphic keys,  placed  at^any  distance  from  the  chandelier  or  other 
apparatus  used  for  conveying  the  gas  to  the  burners.  For  this  dis- 
covery or  invention  letters  patent  have  been  granted  to  your  petitioner 
by  the  Commissioner  of  Patents  of  the  United  States. 

The  application  of  this  discovery  has  been  made  to  the  lighting  of  a 
large  public  building  in  New  York  city,  where  it  has  stood  the  test  of 
nearly  a  year,  giving  entire  satisfaction ;  and  more  recently  to  the 
lighting  of  the  large  chandelier  of  the  United  States  Senate  chamber, 
where  the  instantaneous  effect  of  your  petitioner's  apparatus  in  light- 
ing and  extinguishing  the  fifteen  hundred  burners  of  that  chandelier, 
in  no  appreciable  time,  from  the  floor  of  the  chamber,  has  been  wit- 
nessed with  admiration  by  the  members  of  the  Senate,  and  by  many 
hundreds  of  individuals.  By  the  use  o{  your  petitioner's  invention, 
any  number  of  gas  burners,  at  any  distance  from  the  operator,  can  be 
lighted  with  equal  facility  and  certainty. 

The  utility  of  the  application  of  this  invention  to  the  lighting  of 
all  public  buildings,  especially  the  new  halls  of  the  Senate  and  House 
of  Representatives,  the  rotundo  of  the  Capitol,  and  the  President's 
house,  your  petitioner  believes  must  be  admitted  by  all.  It  is  by  no 
mearfs  expensive,  and  the  apparatus,  when  once  attached,  can  be  man- 
aged and  kept  in  perfect  order  by  any  individual  of  ordinary  capacity, 
and  at  a  very  trifling  annxjal  expanse.  Only  one  galvanic  battery 
would  be  necessary  to  light  the  entire  Capitol ;  and  the  lighting  of 
the  different  apartments  would  be  under  the  perfect  control  of  the 
person  having  the  charge  of  the  lighting  of  each. 
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Your  petitioner  has  no  means  of  ascertaining  the  cost  of  the  '*  car- 
rier tube,"  now  in  use  in  lighting  the  gas  above  the  new  hall  of  the 
House  of  Representatives,  but,  from  his  own  examination  of  that  tube, 
and  his  knowledge  of  the  labor  that  must  have  been  bestowed  upon 
it,  he  believes  he  is  justified  in  the  conclusion  that  his  apparatus  can 
be  put  up  and  applied  to  the  lighting  of  the  entire  Capitol  at  a  less 
expense  than  the  cost  of  that  tube  ;  and  Captain  Meigs,  under  whose 
direction  and  supervision  it  was  made  and  applied,  in  an  article  pub- 
lished by  him,  in  the  National  Intelligencer ,  of  the  18th  December, 
185T,  admits  ^'  that  the  electric  current  is,  perhaps,  less  liable  to  get 
out  of  order,  if  of  long  use,  than  the  ^carrier  tube  '  '* 

Your  petitioner  further  states  that  his  invention  would  be  invalua* 
ble  to  government  during  a  time  of  war,  as  it  is  applicable  to  the  dis- 
charge of  sub-marine  batteries,  at  any  instant  of  time,  with  perfect 
certainty,  the  operator  being  at  any  distance  that  may  be  advisable 
from  the  point  of  explosion.  It  may  also  be  applied  to  mining  opera- 
tions, and  to  the  discharge  of  cannon,  with  equal  certainty  ;  and  wires 
once  laid  to  a  mine  under  ground,  or  a  battery  under  water,  may 
remain  for  months,  and,  it  is  believed,  even  for  years,  and  retain  all 
their  powers  of  transmitting  the  electric  current. 

The  invention  can  also  be  applied  in  a  most  admirable  manner  to 
making  signal  lights,  as  the  apparatus  where  the  light  is  to  be  shown 
can  be  placed  at  any  required  point  or  points,  in  such  a  manner  as  ' 
not  to  be  conspicuous  to  ordinary  observers,  and  can  be  communicated 
to  at  any  distance,  and  the  light  itself  will  be  of  intense  brilliancy, 
and  may  be  of  any  desirable  color. 

Your  petitioner  prays  that  you  will  take  into  consideration  these 
various  uses  to  which  his  invention  may  be  applied,  and,  in  view  of  its 
adaptability  to  such  important  national  purposes,  that  you  will  author- 
ize the  purchase  of  his  patent  right  for  the  use  of  the  government. 

Your  petitioner  has  been  at  great  expense  in  bringing  his  invention 
to  its  present  state  of  perfection  ;  it  is  entirely  American  in  its  con- 
ception and  origin,  and  he  respectfully  submits  whether  it  is  not  wor- 
thy of  being  generously  considered  by  Congress. 

SAM'L  GARDINER,  Jr. 

Washington,  April  5,  1858. 
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RESOLUTIONS 


LEGISUTURE  OF  THE  STATE  OF  NEW  YORK, 


0/  ihe  enactment  of  a  law  to  provide  for  the  final  settlement  and  payment 
of  the  half  pay  for  life  which  was  promised  by  the  continental  Con* 
gressto  the  officers  of  the  revolutionary  army. 


Apiil  5,  1858.— Referred  \m  the  Committee  on  Reyolationary  Claimsi  and  ordered  to  be 

printed. 

STATE  OF  NEW  YORK,  IN  ASSEMBLY,  MARCH  8, 185a 
CONCURRENT  RESOLUTION  Sin  relation  to  the  offlcere  of  the  reTolutionary  array. 

Besdved,  {if  the  Senate  concur f)  That,  having  witnessed  with  pleasure 
the  efforts  which  were  made  during  the  past  session  of  Congress  for 
the  final  settlement  and  payment  of  our  revolutionary  debt,  we  con- 
sider that  our  government  is  under  the  most  solemn  obligations  to 
carry  out  the  promises  of  the  continental  Congress  contained  in  the 
resolutions  of  the  21st  October,  1780,  January  7,  1781,  and  March  8, 
1785,  by  allowing  to  the  officers  of  the  revolutionary  army  the  half 
pay  for  life  to  which  they  are  entitled  under  the  resolutions,  for  the 
payment  of  which  the  national  faith  is  pledged.  That  all  those  sen- 
ators and  representatives  who  have  taken  a  lively  interest  in  behalf 
of  the  officers  of  the  revolution,  their  widows  and  children,  are  entitled 
to  the  thanks  and  gratitude  of  the  country.  * 

Besdved,  That  our  senators  in  Congress  be  instructed,  and  our 
members  of  the  House  of  Representatives  be  requested,  to  advocate 
and  vote  for  a  bill  to  provide  for  the  final  settlement  and  payment  of 
the  half  pay  for  life  which  was  promised  by  the  continental  Congress 
to  the  officers  of  the  revolutionary  army,  who  should  serve  to  the  end 
of  the  war  or  until  the  time  of  their  reduolion,  deducting  the  value 
of  commutation  certificates  issued  in  their  names,  and  that  the  amount 
found  due  be  paid  to  the  officers,  if  alive,  and  if  dead,  to  his  widow 
and  childfen  equally,  and  if  none,  to  the  next  of  kin  of  such  deceased 
officer  ;  and,  also,  that  suitable  provision  be  made  for  the  widows  and 
children  of  those  officers  who  were  killed  in  battle,  or  died  in  the 
service ;  and  that  fuch  bill  conform  to  t\\e  \^T\\iCA^\^^  ^QraJyivaa^  \\i*vXsfc 
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resolutions  of  October  21,  1T80,  July  7,  1781,  and  5th  March,  1785, 
and  we  respectfully  ask  the  adoption  of  this  principle  and  the  passage 
of  the  bill  by  Congress,  as  due  by  every  consideration  of  good  faith, 
honor  and  justice,  to  those  brave  men  who  fought  our  battles  and  shed 
their  blood  in  defence  of  our  country's  rights  and  independence. 

Beaolved,  That  his  excellency  the  governor  cause  these  resolutions 
to  be  transmitted  to  the  president  of  the  Senate  and  the  speaker  of 
the  House  of  Representatives  of  the  United  States,  for  the  considera- 
tion of  those  bodies  respectively,  and  to  each  of  the- senators  and 
representatives  in  Congress  from  this  State. 

In  assembly,  March  8,  1858.     Were  duly  passed. 

By  order,  &c.,  D.  WILSON,  Olerk. 

^  In  the  senate,  March  13,  1858.     Were  duly  passed. 

By  order,  &c.,  8.  P.  ALLEN,  Clerk. 


STATE  OF  NEW  YORK. 

Executive  Department, 
Albany,  March  25,  1858. 
Sir:  I  am  directed  by  the  governor  to  transmit,  herewith,  concurrent 
resolutions  of  the  senate  and  assembly,  '*in  relation  to  the  officers  of 
the  revolutionary  army." 

Very  respectfully,  your  obedient  servant, 

HENRY  J.  SEAMAN, 
Private  Secretary, 
Hon.  Wm.  H.  Seward,  Senate. 


36tb  Congbbss,  )  SENATE.  k  Mib.  Doc. 

IstSeasum.     S  I   No.  222. 


RESOLUTIONS 


THE  LEGISLATURE  OF  THE  STATE  OF  NEW  JERSEY, 

IN   FAVOB   OF 

The  advancement  of  Lieutenant  M.  F,  Maury  to  tliat  position  in  the 
navy  to  which  his  distinguished  services  entitle  him. 


April  5, 1858.    Ordered  to  lie  on  the  Uble  and  be  printed. 


STATE  OF  NEW  JERSEY. 

JOINT  RESOLUTIONS  relative  to  Lieutenant  M.  P.  Maury,  of  the  United  SUtes  nayy. 

1.  Be  it  resolved. by  the  senate  and  general  assembly  of  the  State  of 
New  Jersey  J  That  among  those  whose  services  have  been  most  bene- 
ficial to  mankind,  Lieutenant  M.  F.  Maury,  of  the  United  States 
naTj^j  stands  prominent,  in  that  his  great  practical  mind  has,  by  close 
attention  and  the  application  of  scientific  knowledge  and  skill  to  the 
winds  of  heaven  and  the  currents  of  the  ocean,  given  such  direction 
to  the  commerce  of  nations  as  to  lessen  time,  insure  safety,  and  add 
the  value  of  millions,  and  has  so  acquainted  iti^elf  with  the  storm  as 
to  disarm  it  of  its  terrors  to  thousands  of  mariners,  whose  daily  path 
is  among  the  perils  of  the  deep. 

2.  And  be  it  resolved,  That  such  services  most  justly  entitle  him 
who  has  rendered  them  to  the  thanks  of  his  countrymen  and  the 
praise  of  the  world,  and  to  honorable  advancement  and  promotion. 

3.  And  be  it  resolved.  That  our  senators  and  representatives  in 
Congress  be,  and  they  are,  desired  to  make  known  to  the  President  of 
the  United  States  the  respectful  request  of  this  legislature,  that  Lieu- 
tenant Maury  may  be  advanced  to  that  high  rank  and  position  in  the 
navy  to  which  his  distinguished  services  entitle  him. 

4.  And  be  it  resolved.  That  the  governor  of  this  State  be,  and  he  is 
hereby,  requested  to  transmit  a  copy  of  these  resolutions  to  the  Presi- 
dent of  the  United  States,  and  to  each  of  our  senators  and  represen- 
tatives in  Congress. 

Approved  March  18,  1858. 


2  LIEUTENANT  M.   F.   MAURT. 

Statb  op  New  Jebset. — I,  Thomas  S.  Allison,  Secretary  of  State  of 
the  State  of  New  Jersey,  do  hereby  certify  that  the  foregoing  is  a  true 
copy  of  joint  resolutions  passed  by  the  legislature  of  this  State,  and 
approved  March  18,  1858,  as  taken  from,  and  compared  with,  the 
original  now  on  file  in  my  office. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  mj 
r  1  official  seal,  at  Trenton,  in  said  State,  this  second  day  of 
L        '-•   April,  A.  D.  one  thousand  eight  hundred  and  fifty-eight. 

THOS.  S.  ALLISON, 

Secretary  of  State, 


ExBcuTTVE  Dbpartmsnt  OF  Nbw  Jerset, 

Trenton^  N.  J.,  April  2,  1858. 

I  have  the  honor  to  transmit  herewith  a  copy  of  joint  resolutionB, 
passed  by  the  legislature  of  this  State,  agreeably  to  the  requirements 
of  said  resolutions. 

Most  respectfully,  your  obedient  servant, 

WM.  A.  NEWELL, 

Governor  of  New  Jersey. 
Honorable  WmJ  Wrioht. 


35th  Congress,  )  SENATE.  {  Mrs.  Doc. 

l8t  Session.    S  i  No.  223. 


RESOLUTIONS 

OF    THE 

LEGISLATURE    OF   NEW   JERSEY, 


IM    FAVOR    OF 


AppropricUions  for  the  better  preservation  of  life  and  property  in  causes 
of  shiptvreck,  and  for  the  more  effective  working  of  the  government 
apparattis  on  the  coast  of  New  Jersey, 


April  5»  1858«'*>Referred  to  the  Committee  on  Commerce  and  ordered  to  be  printed. 


STATE  OF  NEW  JERSEY. 

JOINT  RESOLUTIONS  for  the  better  preservation  of  life  and  property,  and  i!.e  more 
effective  working  of  the  government  apparatus  on  the  New  Jersey  coast 

Whereas  the  close  proximity  of  the  New  Jersey  coast  to  the  entrance 
to  New  York  harbor  renders  it  necessary  for  vessels  bound  from  the 
east  and  south  to  pass  said  coast,  and  the  peculiar  formation  of  said 
coast,  running  from  Barnegat  inlet  south,  in  a  southwesterly  direc- 
tion, with  bars  and  shoals,  making  it  probably  the  most  dangerous 
coast  along  the  Atlantic ;  and  whereas  with  our  increasing  mari- 
time business,  both  as  regards  commerce  and  emigration,  there 
necessarily  must  be,  and  is,  an  increase  of  disasters  by  shipwreck  on 
our  coast,  without  a  corresponding  increase  of  the  means  requisite 
for  saving  life  and  property ;  and  whereas  not  more  than  about  one 
vessel  in  twenty  stranded  on  our  shores  properly  belongs  to  New 
Jersey,  while  all  the  large  class  of  vessels  carrying  passengers  are 
irom  other  States  and  other  nations,  whose  dead  the  State  of  New 
Jersey  are  obliged  to  bury,  at  no  inconsiderable  expense,  making  it 
burdensome  and  oppressive,  and  affording  the  State,  we  believe, 
just  cause  for  complaint,  and  demanding  a  remedy.    Therefore — 

1.  Be  it  resolved  by  the  Senate  and  General  Assembly  of  the  Staie  of 
New  Jersey^  That  our  senators  and  representatives  in  Congress  be 
respectftilly  requested  to  use  their  influence  for  and  urge  the  passage 
of  a  bill  making  such  appropriations  for  the  better  preservation  of  life 
and  property,  and  for  defraying  the  expenses  incurred  in  burying  the 
dead,  not  citizens  of  this  State,  cast  upon  our  shores  by  shipwreck,  as 
will  be  more  commensurate  with  the  demand,  as  follows : 

First.  For  defraying  the  expenses  incurred  in  burying  the  dead 
cast  upon  the  New  Jersey  coast  by  shipwreck,  not  citizens  of  this 
State,  estimated  at  three  thousand  dollars. 
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Second.  Pay  of  two  superintendents,  at  fifteen  hundred  dollars  por 
annum,  three  thousand  dollars. 

Third.  Pay  of  station  house  keepers,  (twenty-eight  in  number,)  to 
reside  in  the  station  hduses,  each  two  hundred  dollars,  fire  thousand 
six  hundred  dollars. 

Fourth.  Pay  of  boat's  crew  (seven  in  number)  at  every  alternate 
station  house,  (fourteen  stations,)  subject  to  the  call  of  the  keeper, 
only  when  required,  at  two  dollars  per  day,  when  in  actual  service, 
say  thirty  days  in  the  year,  five  thousand  eight  hundred  and  eighty 
dollars. 

Fifth.  Building  for  station  houses  between  Squan  and  Little  Egg 
harbor,  capable  of  holding  three  hundred  persons,  at  one  thousand 
dollars  each,  four  thousand  dollars. 

Sixth.  For  fitting  up  all  the  old  station  houses  in  a  tenan table  con- 
dition for  the  residence  of  the  keepers,  say  three  hundred  dollars  each, 
seven  thousand  four  hundred  dollars. 

Seventh.  For  a  good  stove,  cooking  apparatus,  water  tank,  &c.,  at 
each  station  house,  one  thousand  two  hundred  and  sixty  dollars. 

Eighth.  For  two  barrels  hard  bread,  and  one  each  of  pork  and  beef, 
to  be  placed  at  every  alternate  station  house,  one  thousand  and  eight 
•dollars. 

Ninth.  For  a  new  wooden  boat,  to  be  placed  at  each  station  house, 
four  thousand  two  hundred  dollars. 

Tenth.  For  replenishing  apparatus ;  for  erection  of  signal  poles, 
^c,  at  every  station;  for  erection  of  pointers  at  intermediate  places 
between  the  stations,  directing  the  lost  mariner  to  the  nearest  place 
where  shelter  and  relief  can  be  had  ;  for  three  six-pound  guns,  to  be 
placed  at  every  alternate  station  house,  to  be  used  as  sigiuds  to  call 
aid  from  the  main,  and  also  to  warn  vessels  in  port  and  at  sea  of  an 
approaching  storm,  say  three  thousand  seven  hundred  dollars. 

Eleventh.  To  encourage  and  reward  the  heroic  efforts  of  those  who 
jeopardize  their  lives  to  save  the  lives  and  property  of  the  ship- 
wrecked, to  be  paid  at  the  discretion  of  the  Secretary  of  the  Treasorj 
of  the  United  States,  say  one  thousand  dollars. 

Twelfth.  For  constructing  an  electro-magnetic  telegraph  line  from 
the  present  terminus  of  the  Sandy  Hook  telegraph,  at  Squan  village, 
^long  the  coast  of  Cape  May,  by  which  the  east  and  northeaat  stonm 
^which  generally  commence  south  and  work  north)  may  be  antid- 
|)ated,  and  information  received  at  the  different  stations  from  twelve 
to  thirty-six  hours  in  advance  of  their  arrival,  allowing  time  to  call 
the  crews  from  the  main,  and  have  the  apparatus  in  a  state  of  readi- 
ness for  an  emergency,  estimated  at  fifteen  thousand  dollars. 

Thirteenth.  To  authorize  Lieutenant  M.  F.  Maury,  of  the  National 
Observatory  and  Hydrographical  OflSce,  at  Washington,  to  receive 
telegraphic  weather  reports  from  such  points  as  he  may  deem  most 
advantageous,  and  to  transmit  to  the  New  Jersey  coast  necessary  in- 
telligence of  approaching  storms,  in  order  that  the  whole  apparatus 
for  saving  life  and  property  may  be  worked  advantageously  and 
effectually. 

Fourteenth.  For  supplying  copies  of  Lieutenant  Maury's  "  Chart 
and  Sailing  Directions  from  Sea  to  Sandy  Hook,"  to  vessels  on  re- 
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ceiving  their  clearance  from  ports  of  the  United  States,  through  the 
collectors  of  said  ports,  or  such  medium  as  the  Secretary  of  the  Trea-. 
sury  may  deem  best,  estimated  at . 

2.  And  be  it  resolved ^  That  his  excellency  the  governor  of  this 
State  be,  and  he  is  hereby,  respectfully  requested  to  transmit  to  each 
of  our  senators  and  representatives  in  Congress  a  copy  of  the  above 
resolutions  and  preamble. 

3.  And  be  it  resolved^  That  the  governor  of  this  State  be  further 
requested  to  transmit  a  copy  of  the  above  resolutions  and  preamble  to 
the  governors  respectively  of  the  States  of  Maine,  New  Hampshire, 
Rhode  Island,  Massachusetts,  Connecticut,  New  York,  Delaware, 
Maryland,  Virginia,  South  Carolina,  North  Carolina,  Georgia,  and 
other  States  interested,  requesting  them  to  present  the  matter  before 
their  respective  legislatures. 

Approved  March  18,  1858. 


Statb  of  New  Jersey. 

I,  Thomas  S.  Allison,  Secretary  of  State  of  the  State  of  New  Jer- 
sey, do  hereby  certify  that  the  foregoing  is  a  true  copy  of  a  preamble 
and  joint  resolutions  passed  by  the  legislature  of  this  State,  and  ap- 
proved March  18,  1868,  as  taken  from  and  compared  with  the  origi- 
nal now  on  file  in  my  o£Sce. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
Tr  a  1  ™7  official  seal,  at  Trenton,  in  said  State,  this  second  day  of 
L^-  ^-J    April,  A.  D.  1858. 

THOMAS  S.  ALLISON, 

Secretary  of  State. 


Executive  Department  op  New  Jebset, 

Trenton,  N.  J.,  April  2,  1858. 
I  have  the  honor  to  transmit  herewith  a  copy  of  joint  resolutions 
passed  by  the  legislature  of  this  State,  agreeably  to  the  requirements 
of  said  resolutions. 

Most  respectfully,  your  obedient  servant, 

WILLIAM  A.  NEWELL, 

Chvemor  of  New  Jersey. 
Hon.  William  Wright. 


35th  Congress,  )  SENATE.  C  Mrs.  Do. 

Ist  Session.      )  /No  224. 


RESOLUTIONS 

or  THE 

LEGISLATURE  OF  THE  STATE  OF  NEW  JERSEY, 


IN  FAVOR  or 


A  donation  of  public  lands  to  that  State,  in  common  with  the  dther  States 
of  the  Union,  for  the  founding  and  maintaining  of  agrictUturcU  colleges 
therein. 


April  5,  1858. — Referred  to  the  Committee  on  Public  Lands,  and  ordered  to  be  printed. 


STATE  OF  NEW  JERSEY. 


JOINT  REI^OLUTIONS  relative  to  obUining  from  the  United  Statei  a  donation  of  pHblic 
lands  for  the  founding  and  maintRining  of  an  agvicultaral  college  in  tiie  State  or  New 
Jeraej. 

1.  Be  it  resolved  by  the  senate  and  general  assembly  of  the  State  of 
New  Jersey,  That  the  senators  and  representatives  in  Congress  of  this 
State  be,  and  they  are  hereby,  requested  to  use  their  best  exertions  to 
obtain  from  the  general  government  a  donation  of  public  lands  to  this 
State,  in  common  with  the  other  States  of  the  Union,  for  the  founding 
and  maintaining  in  each  of  the  several  States  of  an  agricultural 
college,  for  the  promotion  of  the  science  and  practice  of  agriculture  ; 
and,  for  that  purpose,  to  favor  any  proper  bill  which  is  now  depend- 
ing, or  which  shall  hereafter  be  presented,  before  the  two  houses  of 
Congress,  the  object  of  which  may  be  to  secure  such  donation. 

2.  And  be  it  resolved,  That  the  governor  of  this  State  be,  and  he  is 
hereby,  requested  to  transmit  a  copy  of  these  resolutions  to  each  of  our 
senators  and  representatives  in  Congress. 

Approved  March  18,  1858. 


State  of  New  Jbrsbt  : 

I,  Thomas  8.  Allison,  secretary  of  state  of  the  State  of  New  Jersey, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  joint  resolutioni 
passed  by  the  legislature  of  this  State^  and  approved  March  18,  1858, 
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as  taken  from  and  compared  with  the  original  now  on  file  in  my 
office. 

In  testimony  whereof^  J  have  hereunto  set  my  hand  and  affixed  my 
Ft   ci  official  seal,  at  Trenton,  in  said  State,  this  2d  day  of  April, 

LL.  8.J    j^    ^    jggg^ 

THOMAS  S.  ALLISON, 
Secretary  of  Stale. 


ExBCUTivB  Department  of  New  Jebset, 
TrenUm,  N.  J.,  j^prU  2,  1858. 

I  have  the  honor  to  transmit  herewith  a  copy  of  joint  resolutions 
passed  hy  the  legislature  of  this  State,  agreeably  to  the  requirements 
of  said  resolutions.  ^ 

Most  respectfully,  your  obedient  servant, 

WILLIAM  A,  NEWELL, 
Oovemor  of  New  Jerseg. 
Hon.  WnjiAM  Weioht. 


36IH  C05GRB88,  >  SENATE.  (  Mm.  Doo. 

l^Seaaum.     J  J  No.  2?5. 


RESOLUTIONS 

or  THB 

LEGISLATURE  OF  THE  STATE  OF  NEW  JERSEY, 


IS  FATOR  or 


The  restoration  of  the  porta  of  Jersey  City  and  Camden  to  thai  State^ 
andy  if  necessary  J  of  making  them  ports  of  entry  ;  also  the  estaablish' 
ing  potts  ofefntry  at  Tom's  river  and  Atlantic  City,  and  a  modiftca- 
tion  of^  laws  relating  to  the  coasting  trade. 


Apeil  5»  1858.^ReieiTed  to  the  Committoe  on  Commerce}  amd  ordered  to  be  printed. 


STATE  OP  NEW  JERSEY. 


Whereaa  New  Jersey  does  not  receive  credit  for  the  amount  of  com- 
merce to  which  she  is  entitled^  and  suffers  much  inconvenience  from 
the  fact  that  ports  in  the  State  are  attached  to  the  revenue  districts  of 
New  York  and  Philadelphia ;  and  whereas  her  citizens  engaged  in 
the  coasting  trade  are  subjected  to  great  loss  of  time  and  expense, 
from  the  want  of  a  sufficient  number  of  ports  of  entry,  as  well  as  by 
reason  of  the  onerous  laws  existing  in  relation  to  the  said  coasting 
trade:  Therefore — 

1.  Be  it  resolved  by  the  senate  and  general  assembly  of  the  Stale  of 
New  Jersey y  That  our  senators  and  representatives  in  Congress  be 
requested  to  urge  the  passage  of  a  law  restoring  to  New  Jersey  the 
ports  of  Jersey  City  and  Camden,  and,  if  necessary,  to  make  them 
ports  of  entry ;  also  to  establish  ports  of  entry  at  Tom's  river  and 
Atlantic  City,  and  to  use  their  endeavors  to  effect  such  modification 
of  the  laws  governing  the  coasting  trade  as  will  remove  the  burdens 
and  exactions  now  imposed  on  the  owners  and  masters  of  vessels. 

2.  And  he  it  resclvm^  That  the  governor  be  requested  to  forward  a 
copy  of  the  resolutions  to  each  of  our  senators  and  representatives  in 
Congress. 

Approved  March  17,  1858. 


Statr  of  Nsw  Jebset  : 

I,  Thomas  S.  Allison,  secretary  of  state  of  the  State  of  New  Jersey, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  a  preamble  and 
joint  resolutions  passed  by  the  legislature  of  this  State,  and  approvde 
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March  17,  1858,  as  taken  from  and  compared  with  the  original  now 
on  file  in  my  office. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal,  at  Trenton,  in  said  State,  this  second  day 
[SBAL.]       of  April,  A.  D.  one  thousand  eight  hundred  and  fifty- 
eight. 

THOMAS  S.  ALLISON, 

Secretary  qf  State. 


EzBcunvB  Dbpartmbnt  of  Nbw  Jebsey, 

TrerUon,  N.  J.,  April  2,  1858. 
I  have  the  honor  to  transmit  herewith  a  copy  of  ioint  resolutions 
passed  hy  the  legislature  of  this  State,  agreeahly  to  the  requirements 
of  said  resolutions. 

Most  respectfully,  your  ohedient  servant, 

WM.  A.  NEWELL, 
Governor  qf  New  Veraey. 
Hon.  William  Wright. 


35th  Congress,  )  SENATE.  J  Mis.  Doo. 

l8t  Session.     )  {No.  226. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


AmtL  5, 185a— Ordered  to  be  printed. 


Mr.  Douglas  submitted  the  following 
DOCUMENT. 

[To  accompany  Bill  8.  239  ] 


THE  PREAMBLE,  CONSTITUTION,  AND  SCHEDULE, 


ADOPTED  BT   THB 


People  of  the  Territory  of  Oregon,  prqparatory  to  admisaton  into  the 

Union  of  the  States. 


cJONSTrrunoN  of  the  state  of  obbgon. 

PRBAMBLB. 

We,  the  people  of  the  State  of  Oregon,  to  the  end  that  justice  be 
established,  order  maintained,  and  liberty  perpetuated,  do  ordain  this 
constitution. 

Article  l.—BiU  of  Rights. 

SacnoN  1.  We  declare  that  all  men,  when  they  form  a  social  com- 
pact, are  equal  in  rights ;  that  all  power  is  inherent  in  the  people, 
and  all  free  governments  are  founded  on  their  authority,  and  instituted 
for  their  peace,  safety,  and  happiness ;  and  they  have  at  all  times  a 
right  to  alter,  reform,  or  abolish  the  government  in  such  manner  as 
they  may  think  proper. 

Sec.  2  All  men  shall  be  secured  in  their  natural  right  to  worship 
Almighty  Gt)d  according  to  the  dictates  of  their  own  consciences. 

Sec.  3.  No  law  shall,  m  any  case  whatever,  control  the  free  exercise 
and  enjoyment  of  religious  opinions,  or  interfere  with  the  rights  of 
conscience. 

Sec.  4.  No  religious  test  shall  be  required  as  a  qualification  for  any 
office  of  trust  or  profit. 

Sec.  5.  No  money  shall  be  drawn  from  the  treasury  for  the  benefit 
of  any  religious  or  theological  institution,  nor  shall  an^  money  be 
appropriated  for  the  payment  of  any  religious  services  in  either  house 
of  the  legislative  assemblv. 

Sec.  6.  No  person  shall  be  rendered  incompetent  as  a  witness  or 
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juror  in  consequence  of  his  opinions  on  matters  of  religion,  nor  be 
questioned  in  any  court  of  justice  touching  his  religious  belief  to  affect 
the  weight  of  his  testimony. 

Sec.  7.  The  mode  of  administeriog  an  oath  or  affirmation  shall  be 
such  as  may  be  most  consistent  with,  and  binding  upon,  the  conscience 
of  the  person  to  whom  such  oath  or  affirmation  may  be  administered. 

Sec.  8.  No  law  shall  be  passed  restraining  the  free  expression  of 
opinion,  or  restricting  the  right  to  speak,  write,  or  print  freely  on  any 
subject  whatever  ;  but  every  person  shall  be  responsible  for  the  abuse 
of  this  right. 

Sec.  9.  No  law  shall  violate  the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects,  against  unreasonable  search 
or  seizure ;  and  no  warrant  shall  issue  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,  and  particularly  describing  the  place  to 
be  searched  and  the  person  or  thing  to  be  seized. 

Sec.  10.  No  court  shall  be  secret,  but  justice  shall  be  administered 
openly  and  without  purchase,  completely  and  without  delay,  and  every 
man  shall  have  remedy  by  due  course  of  law  for  injury  done  him  in 
his  person,  property,  or  reputation. 

S^.  11.  In  all  criminal  prosecutions  the  accused  shall  have  the 
right  to  public  trial  by  an  impartial  jury  in  the  county  in  which  the 
offence  shall  have  been  committed ;  to  be  heard  by  himself  and  counsel; 
to  demand  the  nature  and  cause  of  the  accusation  against  him,  and  to 
have  a  copy  thereof;  to  meet  the  witnesses  face  to  face,  and  to  have 
compulsory  process  for  obtaining  witnesses  in  his  favor. 

Sec.  12.  No  person  shall  be  put  in  jeopardy  twice  for  the  same 
offence,  nor  be  compelled  in  any  criminal  prosecution  to  testify  against 
himself. 

Sec.  13.  No  person  arrested  or  confined  in  jail  shall  be  treated  with 
unnecessary  rigor. 

Sec.  14.  Offences,  except  murder  and  treason,  shall  be  bailable  by 
sufficient  sureties.  Murder  and  treason  shall  not  be  bailable  where 
the  proof  is  evident  or  the  presumption  strong. 

Sec.  16.  Laws  for  the  punishment  of  crime  shall  be  founded  oe  the 
principles  of  reformation,  and  not  of  vindictive  justice. 

Sec.  16.  Excessive  bail  shall  not  be  required,  nor  excessive  finei 
imposed.  Cruel  and  unusual  punishments  shall  not  be  inflicted,  but 
all  penalties  shall  be  proportioned  to  the  offence. 

Sec.  17.  In  all  criminal  cases  whatever,  the  jury  shall  have  the 
right  to  determine  the  law  and  the  facts,  under  the  direction  of  the 
court  as  to  the  law,  and  the  right  of  new  trial,  as  in  civil  cases. 

Sec  18«  In  all  civil  cases  tne  right  of  trial  by  jury  shall  remain 
inviolate. 

Sec.  19.  Private  property  shall  not  be  taken  for  public  use,  nor  the 
particular  services  of  any  man  be  demanded,  without  just  compensa- 
tion ;  nor,  except  in  case  of  the  State,  without  such  compensation  first 
assessed  and  tendered. 

Sec.  20.  There  shall  be  no  imprisonment  for  debt,  except  in  case  of 
fraud  or  absconding  debtors. 

Sec.  21.  No  law  shall  be  passed  granting  to  any  citizen,  or  class  of 
citizens,  privileges  or  immunities  which,  upon  the  same  terms,  shall 
not  equally  belong  to  a\\  c\t\ieM* 
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Sbc.  22.  No  ex  post  facto  law,  or  law  impairing  the  obligations  of 
contracts,  shall  ever  be  passed;  nor  shall  any  law  be  passed,  the 
taking  effect  of  which  shall  be  made  to  depend  upon  any  authority 
except  as  provided  in  this  constitution :  Frcmded^  That  laws  locating 
the  capital  of  the  State^  locating  county  seats,  and  submitting  town 
and  city  corporate  acts,  and  other  local  and  special  laws,  may  take 
effect  or  not,  upon  a  vote  of  the  electors  interested. 

Sbc.  23.  The  operation  of  the  laws  shall  never  be  suspended  except 
by  the  authority  of  the  legislative  assembly. 

Sec.  24.  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended unless,  m  case  of  rebellion  or  invasion,  the  public  safety  re- 
quire it. 

Sbc.  26.  Treason  against  the  State  shall  consist  only  in  levying  war 
against  it,  or  adhering  to  its  enemies,  giving  them  aid  or  comfort. 
No  person  shall  be  convicted  of  treason  unless  on  the  testimony  of  two 
witnesses  to  the  same  overt  act,  or  confession  in  open  court. 

Sbc,  26.  No  conviction  shall  work  corruption  of  blood  or  forfeiture 
of  estate. 

Sbc.  27.  No  law  shall  be  passed  restraining  any  of  the  inhabitants 
of  the  State  from  assembling  together  in  a  peaceable  manner  to  consult 
for  their  common  good ;  nor  for  instructing  their  representatives ;  nor 
from  applying  to  tne  legislature  for  redress  of  grievances. 

Sec.  28.  The  people  shall  have  the  right  to  bear  arms  for  the  defence 
of  themselves  and  the  State,  but  the  military  shall  be  kept  in  strict 
subordination  to  the  civil  power. 

Sec  29.  No  soldier  shall,  in  time  of  peace,  be  quartered  in  any 
house  without  the  consent  of  the  owner  ;  nor  in  time  of  war,  except  in 
the  manner  prescribed  by  law. 

Sbc.  30.  No  law  shall  be  passed  granting  any  title  of  nobility,  or 
conferring  hereditary  distinction. 

Sbc.  31.  No  law  shall  be  passed  prohibiting  emigration  from  the 
State. 

Sec.  32.  White  foreigners,  who  are  or  may  hereafter  become  resi- 
dents of  this  State,  shall  enjoy  the  same  rights  in  respect  to  the  pos- 
session, eojoyment,  and  descent  of  property,  as  native  born  citizens. 
And  the  legislative  assembly  shall  have  power  to  restrain  and  regulate 
the  immigration  to  this  State  of  persons  not  qualified  to  become  citizens 
of  the  United  States. 

Sbc.  33.  No  tax  or  duty  shall  be  imposed  without  the  consent  of  the 
people  or  their  representatives  in  the  legislative  assembly,  and  all 
taxation  shall  be  equal  and  uniform. 

Sbc.  34.  This  enumeration  of  rights  and  privileges  shall  not  be 
construed  to  impair  or  deny  others  retained  by  the  people. 

Article  II. — Suffrage  and  Elections. 

Section  1.  All  elections  shall  be  free  and  equal. 

Sbc.  2.  In  all  elections,  not  otherwise  provided  for  by  this  constitu- 
tion, every  white  male  citizen  of  the  United  States,  of  the  age  of 
twenty-one  years  and  upwards,  who  shall  have  resided  in  the  State 
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during  the  six  months  immediately  preceding  such  election,  and  erery 
"white  male  of  foreign  birth,  of  the  age  of  twenty-one  years  and 
upwards,  who  shall  have  resided  in  the  United  States  one  year,  and 
shall  have  resided  in  this  State  daring  the  six  months  immediately 
preceding  such  election,  and  shall  have  declared  his  intention  to  be- 
come a  citizen  of  the  United  States  one  year  preceding  such  election, 
conformably  to  the  laws  of  the  United  States  on  the  subject  of  naturali- 
zation, shall  be  entitled  to  rote  at  all  elections  authorized  by  law. 

Sec.  3.  No  idiot  or  insane  person  shall  be  entitled  to  the  priyileges 
of  an  elector ;  and  the  privilege  of  an  elector  shall  be  forfeited  by  a 
conviction  of  any  crime  which  is  punishable  by  imprisonment  in  the 
penitentiary. 

Sbc.  4.  For  the  purpose  of  voting  no  person  shall  be  deemed  to 
have  gained  or  lost  a  residence  by  reason  of  his  presence  or  absence 
while  employed  in  the  service  of  the  United  States  or  of  this  State ; 
nor  while  engaged  in  the  navigation  of  the  waters  of  this  State  or  of 
the  United  States,  or  of  the  high  seas ;  nor  while  a  student  of  any 
seminary  of  learning ;  nor  while  kept  at  any  almshouse  or  other 
asylum  at  public  expense ;  nor  while  confined  in  any  public  prison. 

Sec.  5.  No  soldier,  seaman,  or  marine  in  the  army  or  navy  of  the 
United  States,  or  of  their  allies,  shall  be  deemed  to  have  acquired  a 
residence  in  the  State  in  consequence  of  having  been  stationed  within 
the  same,  nor  shall  any  such  soldier,  seaman,  or  marine  have  the 
right  to  vote. 

Sec.  6.  No  negro.  Chinaman,  or  mulatto  shall  have  the  right  of 
suffrage. 

Sec.  7.  Every  person  shall  be  disqualified  from  holding  office  during 
the  term  for  which  he  may  have  been  elected,  who  shall  have  given 
or  offered  a  bribe,  threat,  or  reward  to  procure  his  election. 

Sec.  8.  The  legislative  assembly  shall  enact  laws  to  support  the 
privilege  of  free  suffrage,  prescribmg  the  manner  of  regulating  and 
conducting  elections,  and  prohibiting,  under  adequate  penalties,  all 
undue  influence  therein  froip  power,  bribery,  tumult,  and  other  im-  ^ 
proper  conduct. 

Sec  9.  Every  person  who  shall  give  or  accept  a  challenge  to  fight 
a  duel,  or  shall  Knowingly  carry  to  another  person  such  challen^, 
or  who  shall  agree  to  go  out  of  the  State  to  fight  a  duel,  shall  be  m- 
eligible  to  any  office  of  trust  or  profit. 

Sec.  10.  No  person  holding  a  lucrative  office  or  appointment  under 
the  United  States,  or  under  this  State,  shall  be  eligiole  to  a  seat  in 
the  legislative  assembly ;  nor  shall  any  person  hold  more  than  one 
lucrative  office  at  the  same  time,  except  as  in  this  constitution  ex- 
pressly permitted ;  provided  that  officers  in  the  militia,  to  which  there 
is  attached  no  annual  salary,  and  the  office  of  postmaster,  where  the 
compensation  does  not  exceed  one  hundred  dollars  per  annum,  shdl 
not  be  deemed  lucrative. 

Sec.  11.  No  person  who  may  hereafter  be  a  collector  or  holder  of 
public  money  shall  be  eligible  to  any  office  of  trust  or  profit  until  he 
aihall  have  accounted  for  and  paid  over,  according  to  law,  all  sums  for 
which  he  may  be  liable. 

Sec.  12.  In  all  cases,  except  treason,  felony,  and  breach  of  the  peaoe, 
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electors  shall  be  free  from  arrest  in  going  to  elections,  daring  their 
attendance  there,  and  in  returning  from  the  same :  and  no  elector 
shall  be  obliged  to  do  duty  in  the  militia  on  any  day  of  election^ 
except  in  time  of  war  or  public  danger. 

Sbo.  13.  In  all  cases  in  which  it  is  provided  that  an  office  shall  not 
be  filled  by  the  same  person  more  than  a  certain  number  of  years 
continuously,  an  appointment  pro  tempore  shall  not  be  reckoned  a  part 
of  that  term. 

Sec.  14.  General  elections  shall  be  held  on  the  first  Monday  of  June 
biennially. 

Sbc.  15.  In  all  elections  by  the  legislative  assembly,  or  by  either 
branch  thereof,  votes  shall  be  given  openly,  or  viva  voce^  until  the 
legislative  assembly  shall  otherwise  direct. 

Sec.  16.  In  all  elections  held  by  the  people  under  this  constitution, 
the  person  or  persons  who  shall  receive  the  highest  number  of  votes 
shall  be  declared  duly  elected. 

Sbo.  17.  All  qualified  electors  shall  vote  in  the  election  precinct  in 
the  county  where  they  may  reside  for  county  officers,  and  in  any 
county  in  the  State  for  State  officers,  or  in  any  county  of  a  congres* 
sional  district  in  which  such  electors  may  reside  for  members  of  Con* 
gress. 

Articlb  III. — DistrUnUion  of  Powers. 

Section.  1.  The  powers  of  the  government  shall  be  divided  into 
three  separate  departments — the  legislative,  the  executive,  including 
the  administrative,  and  the  judicial;  and  no  person  charged  with 
official  4uties  under  one  of  these  departments  shall  exercise  any  of 
the  functions  of  another,  except  as  in  this  constitution  expressly  pro- 
vided. 

Article  IV. — Legislative  Dtpariment. 

Section  1.  The  legislative  authority  of  the  State  shall  be  vested  in 
the  legislative  assembly,  which  shall  consist  of  a  senate  and  hous0 
of  representatives.  The  style  of  every  bill  shall  be,  '^  Be  it  enacted 
by  the  legislative  assembly  of  the  State  of  Oregon,"  and  no  law  shall 
be  enacted  except  by  bill. 

Sec.  2.  The  senate  shall  consist  of  sixteen  and  the  house  of  repre- 
sentatives of  thirty-four  members,  which  number  shall  not  be  in- 
creased until  the  year  eighteen  hundred  and  sixty  ;  after  which  time 
the  legislative  assembly  may  increase  the  number  of  senators  and 
representatives,  always  keeping  as  near  as  may  be  the  same  ratio  as 
to  the  number  of  senators  and  representatives:  Provided,  That  the 
senate  shall  never  exceed  thirty  and  the  house  of  representatives  sixty 
members. 

Sec.  3.  The  senators  and  representatives  shall  be  chosen  by  the 
electors  of  the  respective  counties  or  districts  into  which  the  State 
may,  from  time  to  time,  be  divided  by  law. 

Sbo.  4.  The  senators  shall  be  elected  for  the  term  of  four  years,  and 
Representatives  for  the  term  of  two  years,  from  the  day  next  after  their 
general  election :  Provided^  however y  That  the  senators  elect  at  the 
nrst  session  of  the  legislative  assembly  under  this  constitution  shall 
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be  devided  by  lot  into  two  equal  classes,  as  nearly  as  may  be,  and  the 
seats  of  senators  of  the  first  class  shall  be  vacated  at  the  expiration  of 
two  years,  and  those  of  the  second  class  at  the  expiration  of  four 
years;  so  that  one-half^  as  nearly  as  possible,  shall  be  chosen  bien- 
nially forever  thereafter.  And  in  case  of  the  increase  of  the  number 
of  senators,  they  shall  be  so  annexed  by  lot  to  one  or  the  other  of  the 
two  classes  as  to  keep  them  as  nearly  equal  as  possible. 

Sec.  5.  The  legislative  assembly  shall,  in  the  year  eighteen  hundred 
and  sixty-five,  and  every  ten  years  after^  cause  an  enumeration  to  he 
made  of  all  the  white  population  of  the  State. 

Sbo.  6.  The  number  of  senators  and  representatives  shall,  at  the 
session  next  following  an  enumeration  of  the  inhabitants  by  the 
United  States,  or  this  State,  be  fixed  by  law,  and  apportioned  among 
the  several  counties  according  to  the  number  of  white  population  in 
each.  And  the  ratio  ol  senators  and  representatives  shall  be  deter- 
mined by  dividing  the  whole  number  of  white  population  by  the 
number  of  senators  and  representatives,  respectively ;  and  the  numher 
of  senators  and  representatives  to  which  any  county  or  district  shall 
be  entitled  shall  be  determined  by  dividing  the  whole  number  of 
white  population  of  such  county  or  district  by  such  respective  ratios ; 
and  when  a  fraction  shall  result  from  such  division  which  shall  exceed 
one-half  of  said  ratio,  such  county  or  district  shall  be  entitled  to  a 
member  for  such  fraction.  And  in  case  any  county  shall  not  have 
the  requisite  population  to  entitle  such  county  to  a  member,  then 
such  county  shall  be  attached  to  some  adjoining  county  for  senatorial 
or  representative  purposes. 

Sec.  7.  A  senatorial  district,  when  more  than  one  county  shall  con- 
stitute the  same,  shall  be  composed  of  contiguous  counties,  and  no 
county  shall  be  divided  in  creating  senatorial,  districts. 

Sec.  8.  No  person  shall  be  a  senator  or  representative  who,  at  the 
time  of  his  election,  is  not  a  citizen  of  the  United  State^i;  nor  any 
one  who  has  not  been,  for  one  year  next  preceding  his  election,  an  in- 
habitant of  the  county  or  district  whence  he  may  he  chosen.  Senators 
and  representatives  shall  be  at  least  twenty-one  years  of  age. 

Sec.  9.  Senators  and  representatives  in  all  cases,  except  for  treason, 
felony,  or  breaches  of  the  peace,  shall  be  privileged  from  arrest  during 
the  session  of  the  legislative  assembly,  and  in  going  to  and  returning 
from  the  same ;  and  shall  not  be  subject  to  any  civil  process  during 
the  session  of  the  legislative  assembly,  nor  during  the  fifteen  days 
next  before  the  commencement  thereof.  Nor  shall  a  member,  for 
words  uttered  in  debate  in  either  house,  be  questioned  in  any  other 
place. 

Sec.  10.  The  sessions  of  the  legislative  assembly  shall  be  held 
biennially  at  the  capital  of  the  State,  commencing  on  the  second  Mon- 
day of  September,  in  the  year  eighteen  hundred  and  fifty-eight,  and 
on  the  same  day  of  every  second  year  thereafter,  unless  a  different  day 
shall  have  been  appointed  by  law 

Sec  11.  Each  house,  when  assembled,  shall  choose  its  own  officers; 
judge  of  the  election,  qualifications,  and  returns  of  its  own  members; 
determine  its  own  rules  of  proceeding,  and  sit  upon  its  own  adjourn- 
ments ;  but  neither  house  shall,  without  the  concurrence  of  the  other. 
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adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that  in 
which  it  may  be  sitting. 

Sec.  12.  Two-thirds  of  each  house  shall  constitute  a  quorum  to  do 
business,  but  a  smaller  number  may  meet,  adjourn  from  day  to  day, 
and  compel  the  attendance  of  absent  members.  A  quorum  being  in 
attendance,  if  either  house  fail  to  eflTect  an  organization  within  the 
first  five  days  thereafter,  the  members  of  the  house  so  failing  shall  be 
entitled  to  no  compensation  from  the  end  of  the  said  five  days  until 
an  organization  shall  have  been  effected. 

Sec.  13.  Each  house  shall  keep  a  journal  of  its  proceedings.  The 
yeas  and  nays  on  any  question  shall,  at  the  request  of  any  two  mem- 
bers, be  entered,  together  with  the  names  of  the  members  demanding 
the  same,  on  the  journal  ;  provided  that,  on  a  motion  to  adjourn,  it 
shall  require  one-tenth  of  the  members  present  to  order  the  yeas  and 
nays. 

Sbc.  14.  The  doors  of  each  house  and  of  committees  of  the  whole 
shall  be  kept  open,  except  in  such  cases  as,  in  the  opinion  of  either 
house,  may  require  secrecy. 

SbC.  15.  Either  house  may  punish  its  members  for  disorderly  beha- 
vior, and  may,  with  the  concurrence  of  two-thirds,  expel  a  member  ; 
but  not  a  second  time  for  the  same  cause. 

Sec.  16.  Either  house  during  its  session  may  punish  by  imprison- 
ment any  person  not  a  member  who  shall  have* been  guilty  of  dis- 
respect to  the  house  by  disorderly  or  contemptuous  behavior  in  its 
presence,  but  such  imprisonment  shall  not  at  any  time  exceed  twenty- 
four  hours. 

Sbc.  17.  Each  house  shall  have  all  powers  necessary  for  a  branch  of 
the  legislative  department  of  a  free  and  independent  State. 

Sbc.  18.  Bills  may  originate  in  either  house,  but  may  be  amended 
or  rejected  in  the  other,  except  that  bills  for  raising  revenue  shall 
originate  in  the  house  of  representatives. 

Sbc.  19.  Every  bill  shall  be  read  by  sections^  on  three  several  days, 
in  each  house,  unless,  in  case  of  emergency,  two-thirds  of  the  house 
where  such  bill  may  be  depending  shall,  by  a  vote  of  yeas  and  nays, 
deem  it  expedient  to  dispense  with  this  rule;  but  the  reading  of  a  bill 
by  sections  on  its  final  passage  shall  in  no  case  be  dispensed  with,  and 
the  vote  on  the  passage  of  every  bill  or  joint  resolution  shall  be  taken 
by  yeas  and  nays. 

Sec.  20.  Every  act  shall  embrace  but  one  subject,  and  matters 
properly  connected  therewith,  which  subject  shall  be  expressed  in  the 
title.  But  if  any  subject  shall  be  embraced  in  an  act  which  shall  not 
be  expressed  in  the  title,  such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  expressed  in  the  title. 

Sbc.  21.  Every  act  or  joint  resolution  shall  be  plainly  worded, 
avoiding,  as  far  as  practicable,  the  use  of  technical  terms. 

Sec.  22.  No  act  shall  ever  be  revised  or  amended  by  mere  reference 
to  its  title  ;  but  the  act  revised  or  section  amended  shall  be  set  forth 
and  published  at  full  length. 

Sec.  23.  The  legislative  assembly  shall  not  pass  special  or  local 
laws  in  any  of  the  following  enumerated  cases  ;  that  is  to  say  : 
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Begnlating  the  jurisdiction  and  duties  of  justices  of.  the  peace  and 
of  constables ; 

For  the  punishment  of  crimes  and  misdemeanors  ; 

Regulating  the  practice  in  courts  of  justice  ; 

Providing  for  changing  the  Tenue  in  civil  and  criminal  cases  ; 

Granting  divorces ; 

Changing  the  names  of  persons  ; 

For  laying,  opening  and  working  on  highways,  and  for  the  elec- 
tion or  appointment  of  supervisors  ; 

Vacating  roads^  town  plats,  streets,  alleys,  and  public  squares ; 

Summoning  and  empanneling  ^rand  and  petit  jurors  ; 

For  the  assessment  and  collection  of  taxes  for  State,  oonntj,  town« 
ship,  or  road  purposes ; 

Providing  for  supporting  common  schools,  and  for  the  presenratioD 
of  school  funds ; 

In  relation  to  interest  on  money  ; 

Providing  for  opening  and  conducting  elections  of  State,  coanty,  or 
township  officers,  and  designating  the  places  of  voting  ; 

ProvidiDg  for  the  sale  of  real  estate  belonging  to  minors,  or  other 
persons  laboring  under  legal  disabilities,  by  executors,  administrators, 
guardians^  or  trustees. 

Sbo.  34.  Provision  may  be  made  by  general  law  for  bringing  suit 
against  the  State  as  to  all  liabilities  originating  after  or  existing  at 
the  time  of  the  adoption  of  this  constitution;  but  no  special  act 
authorizing  such  suit  to  be  brought,  or  making  compensation  to  any 
person  claiming  damages  against  the  State^  shall  ever  be  passed. 

Sec.  26.  A  majority  of  all  the  members  elected  to  each  house  shall 
be  necessary  to  pass  every  bill  or  joint  resolution ;  and  all  bills  or 
joint  resolutions  so  passed  shall  be  signed  by  the  presiding  officers  of 
the  respective  houses. 

Sec.  26.  Any  member  of  either  house  shall  have  the  right  to  pro- 
test^ and  have  his  protest,  with  his  reasons  for  dissent,  entered  on  the 
journal. 

Sec.  27.  Every  statute  shall  be  a  public  law,  unless  otherwise 
declared  in  the  statute  itself. 

Sec.  28.  No  act  shall  take  effect  until  ninety  days  from  the  eod  of 
the  session  at  which  the  same  shall  have  been  passed,  except  in  case 
of  emergency ;  which  emergency  shall  be  declared  in  the  preamble  or 
in  the  body  of  the  law. 

Sec.  29.  The  members  of  the  legislative  assembly  shall  receive  for 
their  services  a  sum  not  exceeding  three  dollars  a  day  from  the  com- 
mencenent  of  the  session ;  but  such  pay  shall  not  exceed,  in  the 
ckgg^egate,  one  hundred  and  twenty  dollars  for  per  diem  allowance 
for  any  one  session. 

When  convened  in  extra  session  by  the  governor  they  shall  receive 
three  dollars  per  day,  but  no  extra  session  shall  continue  for  a  longer 

Seriod  than  twenty  days.  They  shall  also  receive  the  sum  of  three 
oUars  for  every  twenty  miles  they  shall  travel  in  going  to  and  re- 
turning from  their  place  of  meeting,  on  the  most  usual  route.  The 
presiding  officers  of  the  assembly  shall,  in  virtue  of  their  office,  re- 
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oeWe  an  additional  compensation  eqnal  to  two-thirds  of  their  per  diem 
allowance  as  members. 

Sfic.  30.  No  senator  or  representative  shall,  during  the  time  for 
which  he  may  have  been  elected,  be  eligible  to  any  office  the  election 
to  which  is  vested  in  the  legislative  assembly ;  nor  shall  be  appointed 
to  any  civil  office  of  profit  which  shall  have  been  created  or  the  emolu- 
ments of  which  shall  have  been  increased  during  such  term  ;  but  this 
latter  provision  shall  not  be  construed  to  apply  to  any  officer  elective 
by  the  people. 

Sbo.  31.  The  members  of  the  legislative  assembly  shall,  before  they 
enter  on  the  duties  of  their  respective  offices,  take  and  subscribe  the 
following  oath  or  affirmation :  1  do  solemny  swear  (or  affirm,  as  the 
case  may  be)  that  I  will  support  the  Constitution  of  the  United  States 
and  the  constitution  of  the  State  of  Oregon,  and  that  I  will  faithfully 
discharge  the  duties  of  senator  (or  representative,  as  the  case  may  be) 
according  to  the  best  of  my  ability.  And  such  oath  may  be  admin- 
istered by  the  governor,  secretary  of  state,  ot  a  judge  of  the  supreme 
courts 

Articlb  V. — ExeciUive  Department. 

Section  1.  The  chief  executive  power  of  the  State  shall  be  vested  in 
a  governor,  who  shall  hold  his  office  for  the  term  of  four  years  ;  and 
no  person  shall  be  eligible  to  such  office  more  than  eight  in  any  period 
of  twelve  years. 

Sbq.  2.  No  person,  except  a  citizen  of  the  United  States,  shall  be 
eligible  to  the  office  of  governor,  nor  shall  any  person  be  eligible  to 
that  office  who  shall  not  have  attained  the  age  of  thirty  years,  and 
who  shall  not  have  been  three  years  next  preceding  his  election  a 
resident  within  this  State. 

Sbc.  3.  No  member  of  Congress,  or  person  holding  any  office  under 
the  United  States  or  under  this  State,  or  under  any  other  power,  shall 
fill  the  office  of  governor,  except  as  may  be  otherwise  provided  in  this 
constitution. 

Sbc.  4.  The  governor  shall  be  elected  by  the  qualified  electors  of 
the  State  at  the  times  and  places  of  choosing  members  of  the  legisla- 
tive assembly  ;  and  the  returns  of  every  election  for  governor  shall  be 
aealed  up  and  transmitted  to  the  secretary  of  state,  directed  to  the 
speaker  of  the  house  of  representatives,  who  shall  open  and  publish 
them  in  the  presence  of  both  houses  of  the  legislative  assembly. 

Sbc.  5.  The  person  having  the  highest  number  of  votes  for  governor 
shall  be  elected  ;  but  in  case  two  or  more  persons  shall  have  an  equal 
and  the  highest  number  of  votes  for  governor,  the  two  houses  of  the 
legislative  assembly  at  the  next  regular  session  thereof  shall  forth- 
with, by  joint  vote,  proceed  to  elect  one  of  the  said  persons  governor.  * 

Sbc.  6.  Contested  elections  for  governor  shall  be  determined  by  the 
legislative  assembly  in  such  manner  as  may  be  prescribed  by  law. 

Sbo.  7.  The  official  term  of  the  governor  shall  be  four  years,  and 
shall  commence  at  such  times  as  may  be  provided  by  this  constitution, 
or  prescribed  by  law. 

Sbc.  8.  In  case  of  the  removal  of  the  governor  from  office,  •r  of 
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his  death,  resignation,  or  inability  to  diecharge  the  duties  of  the 
office,  the  same  shall  devolve  on  the  secretary  of  state  ;  and  in  case  of 
the  removal  from  office,  death,  resignation,  or  inability  both  of  the 
governor  and  secretary  of  state,  the  president  of  the  senate  shall 
act  as  governor  until  the  disability  be  removed  or  a  governor  be  elected. 

Sec.  9.  The  governor  shall  be  commander-in-chief  of  the  military 
and  naval  forces  of  this  State,  and  may  call  out  such  forces  to  execute 
the  laws,  to  suppress  insurrection,  or  to  repel  invasion. 

SfiC.  10.  He  shall  take  care  that  the  laws  be  faithfully  executed. 

8bc.  11.  He  shall,  from  time  to  time,  give  to  the  legislative  assembly 
information  touching  the  condition  of  the  State,  and  recommend  such 
measures  as  he  shall  judge  to  be  expedient. 

Sec.  12.  He  may,  on  extraordinary  occasions,  convene  the  legislative 
assembly  by  proclamation,  and  shall  state  to  both  houses,  when  assem- 
bled, the  purpose  for  which  they  shall  have  been  convened. 

Sec.  13.  He  shall  transact  all  necessary  business  with  the  officers 
of  government,  and  may  require  information  in  writing  from  the 
officers  of  the  administrative  and  military  department  upon  any  sub- 
ject relating  to  the  duties  of  their  respective  offices. 

Sec.  14.  He  shall  have  power  to  grant  reprieves,  commutations,  and 
pardons,  after  conviction,  for  all  offences,  except  treason,  subject  to 
such  regulations  as  may  be  provided  by  law.  Upon  conviction  for 
treason,  he  shall  have  power  to  suspend  the  execution  of  the  sentence 
until  the  case  shall  be  reported  to  the  legislative  assembly  at  its  next 
meeting,  when  the  legislative  assembly  shall  either  grant  a  pardon, 
commute  the  sentence^  direct  the  execution  of  the  sentence,  or  .grant 
a  further  reprieve.  He  shall  have  power  to  remit  fines  and  forfeitures 
under  such  regulations  as  may  be  prescribed  by  law  ;  and  shall  report 
to  the  legislative  assembly  at  its  next  meeting  each  case  of  reprieve, 
commutation^  or  pardon  granted,  and  the  reasons  for  granting  the 
same ;  and  also  the  names  of  all  persons  in  whose  favor  remission  of 
fines  and  forfeitures  shall  have  been  made,  and  the  several  amounts 
remitted. 

Sec.  15.  Every  bill  -vhich  shall  have  passed  the  legislative  assembly 
shall,  before  it  becomes  a  law,  be  presented  to  the  governor;  if  he  ap- 
prove, he  shall  sign  it ;  but  if  not,  he  shall  return  it  with  his  objections, 
to  that  house  in  which  it  shall  have  originated,  which  house  shall 
enter  the  objections  at  large  upon  the  journal,  and  proceed  to  recon- 
sider it.  If,  after  such  reconsideration,  two-thirds  of  the  members 
present  shall  agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the 
objections,  to  the  other  house,  by  which  it  shall  likewise  be  reconsid- 
ered, and  if  approved  by  two-thirds  of  the  members  present,  it  shall 
become  a  law.  But  in  all  such  cases  the  votes  of  both  houses  shall  be 
determined  by  yeas  and  nays,  and  the  names  of  the  members  voting 
for  or  against  the  bill  shall  be  entered  on  the  journal  of  each  house, 
respectively ;  if  any  bill  shall  not  be  returned  by  the  governor  within 
five  days,  Sundays  excepted,  after  it  shall  have  been  presented  to 
him,  it  shall  be  a  law  without  his  signature,  unless  the  general  ad- 
journment shall  prevent  its  return  ;  in  which  case  it  shall  be  a  law, 
unless  the  governor,  within  five  days  next  after  the  adjournment, 
Sundays  excepted,  shall  file  such  bill,  with  his  objections  thereto,  in 
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the  oflSce  of  the  secretary  of  state,  who  shall  lay  the  same  before  the 
legislative  assembly  at  its  next  session^  in  like  manner  as  if  it  had 
been  returned  by  the  governor. 

Sec.  16.  When,  during  a  recess  of  the  legislative  assembly,  a 
Tacancy  shall  happen  in  any  office  the  appointment  to  which  is 
vested  in  the  legislative  assembly,  or  when  at  any  time  a  vacancy 
shall  have  occurred  in  any  other  State  office,  or  in  the  office  of  judge 
of  any  court,  the  governor  shall  fill  such  vacancy  by  appointment, 
which  shall  expire  when  a  successor  shall  have  been  elected  and 
qualified. 

Sec.  17.  He  shall  issue  writs  of  election  to  fill  such  vacancies  as 
may  have  occurred  in  the  legislative  assembly. 

Sec.  18.  All  commissions  shall  issue  in  the  name  of  the  State;  shall 
be  signed  by  the  governor,  sealed  with  the  seal  of  the  State,  and  at- 
tested by  the  secretary  of  state. 

Articb  VI. — Administrative  Department. 

Section  1.  There  shall  be  elected  by  the  qualified  electors  of  the 
State,  at  the  times  and  places  of  choosing  members  of  the  legislative 
assembly,  a  secretary  and  treasurer  of  state,  who  shall  severally  hold 
ttieir  offices  for  the  term  of  four  years  ;  but  no  person  shall  be  eligible 
to  either  of  said  offices  more  than  eight  in  any  period  of  twelve  years. 

Sec.  2.  The  secretary  of  state  shall  keep  a  fair  record  of  the  official 
acts  of  the  legislative  assembly  and  executive  department  of  the  State, 
and  shall,  when  required,  lay  the  same  and  all  matters  relative 
thereto  before  either  branch  of  the  legislative  assembly.  He  shall  be, 
by  virtue  of  his  office,  auditor  of  public  accounts,  and  shall  perform 
such  other  duties  as  shall  be  assigned  him  by  law. 

Sec.  3.  There  shall  be  a  seal  of  State,  kept  by  the  secretary  of  state, 
for  official  purposes,  which  shall  be  called  **  The  seal  of  the  State  of 
Oregon." 

Sec.  4.  The  power  and  duties  of  the  treasurer  of  state  shall  be  such 
as  may  be  prescribed  by  law. 

SECi  5.  The  governor  and  the  secretary  and  treasurer  of  state  shall 
severally  keep  the  public  records,  books,  and  papers,  in  any  manner 
relating  to  their  respective  offices,  at  the  seat  of  government,  at  which 
place  also  the  secretary  of  state  shall  reside. 

Sec.  6.  There  shall  be  elected  in  each  county,  by  the  qualified  elec- 
tors thereof,  at  the  time  of  holding  general  elections,  a  county  clerk, 
treasurer,  sheriff,  coroner,  and  surveyor,  who  shall  severally  hold 
their  offices  for  the  term  of  two  years. 

Sb  \  7.  Such  other  county,  township,  precinct,  and  city  officers  as 
may  be  necessary,  shall  be  elected,  or  appointed  in  such  manner  as 
may  be  prescribed  by  law.  ' 

Sec  8.  No  person  shall  be  elected  or  appointed  to  a  county  office 
who  shall  not  be  an  elector  of  the  county  ;  and  all  cDunty,  township, 
precinct,  and  city  officers  shall  keep  their  respective  offices  at  such 
places  therein,  and  perform  such  duties  as  may  be  prescribed  by  law. 

Sec.  9.  Vacancies  in  county,  township,  precinct,  and  city  offices 
shall  be  filled  in  such  manner  as  may  be  prescribed  by  law. 
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Artiolb  YII. — Jtididial  Depariment. 

Section  1.  The  Judicial  power  of  the  State  shall  be  vested  in  a  su* 
preme  court,  circuit  courts  and  county  courts,  which  shall  be  courts 
of  record,  having  general  jurisdiction,  to  be  defined,  limited,  and 
regulated  by  law,  in  accordance  with  this  constitution.  Justices  of 
the  peace  may  also  be  invested  with  limited  judicial  powers,  and 
municipal  courts  may  be  created  to  administer  the  regulations  of 
incorporated  towns  and  cities. 

Sec.  2.  The  supreme  court  shall  consist  of  four  justices,  to  be 
chosen  in  districts  by  the  electors  thereof,  who  shall  be  citizens  of  the 
United  States,  and  who  shall  have  resided  in  the  State  at  least  three 
^ears  next  preceding  their  election,  and  after  their  election  to  reside 
m  their  respective  districts. 

The  number  of  justices  and  districts  may  be  increased,  but  shall  not 
exceed  five  until  the  white  population  of  the  State  shall  amount  to 
one  hundred  thousand,  and  shall  never  exceed  seven  ;  and  the 
boundaries  of  districts  may  be  changed,  but  no  change  of  district 
shall  have  the  effect  to  remove  a  judge  from  office,  or  require  him  to 
change  his  residence  without  his  consent. 

Sec.  3.  The  judges  first  chosen  under  this  constitution  shall  allot 
among  themselves  their  terms  of  office,  so  that  the  term  of  one  of 
them  shall  expire  in  two  years,  one  in  four  years,  and  two  in  sil 
years ;  and  thereafter  one  or  more  shall  be  chosen  every  two  years, 
to  serve  for  the  term  of  six  years. 

Sec.  4.  Every  vacancy  in  the  office  of  judge  of  the  supreme  court 
shall  be  filled  by  election  for  the  remainder  of  the  vacant  term,  unless 
it  would  expire  at  the  next  election  ;  and  until  so  filled,  or  when  it 
would  so  expire,  the  governor  shall  fill  the  vacancy  by  appointmei^. 

Sec.  5.  The  judge  who  has  the  shortest  term  to  serve,  or  the  oldest 
of  several  having  such  shortest  term,  and  not  holding  by  appointment, 
shall  be  the  chief  justice. 

Sec.  6.  The  supreme  court  shall  have  jurisdiction  only  to  revise  the 
final  decisions  of  the  circuit  courts ;  and  every  cause  shall  be  tried, 
and  every  decision  shall  be  made  by  those  judges  only,  or  a  majority 
of  them,  who  did  not  try  the  cause,  or  make  the  decision  in  the  circuit 
court. 

Sec.  7.  The  terms  of  the  supreme  court  shall  be  appointed  by  law  ; 
but  there  shall  be  one  term  at  the  seat  of  government  annually.  And 
at  the  close  of  each  term  the  judges  shall  file  with  the  secretary  of 
state  concise  written  statements  of  the  decisions  made  at  that  term. 

Sec.  8.  The  circuit  court  shall  be  held  twice,  at  least,  in  each  year, 
in  each  county  organized  for  judicial  purposes,  by  one  of  the  justices 
of  the  supreme  court,  at  times  to  be  appointed  by  law ;  and  at  such 
other  times  as  may  be  appointed  by  the  judges  severally  in  pursuance 
of  law. 

Sec.  9.  All  judicial  power,  authority,  and  jurisdiction,  not  vested  by 
this  constitution,  or  by  laws  consistent  therewith,  exclusively  in  some 
other  court,  shall  belong  to  the  circuit  courts ;  and  they  shall  have 
appellate  jurisdiction,  and  supervisory  control  over  the  county  courts, 
and  all  other  inferiour  courts,  officers,  and  tribunals. 
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Sbc.  10.  When  the  white  population  of  the  State  shall  amount  to 
two  hundred  thousand,  the  legislative  assembly  may  provide  for  the 
election  of  supreme  and  circuit  judges  in  distinct  classes,  one  of  which 
classes  shall  consist  of  three  justices  of  the  supreme  court,  who  shall 
not  perform  circuit  duty ;  and  the  other  class  shall  consist  of  the  neces- 
sary number  of  circuit  judges,  who  shall  hold  full  terms,  without  allot- 
ment, and  who  shall  take  the  same  oath  as  the  supreme  judges. 

8bc.  11.  There  shall  be  elected  in  each  county,  for  the  term  of  four 
years,  a  county  judge,  who  shall  hold  the  county  court  at  times  to  be 
regulated  by  law. 

Bbc.  12.  The  county  court  shall  have  the  jurisdiction  pertaining  to 
probate  courts  and  boards  of  county  commissioners,  and  such  other 
powers  and  duties  and  such  civil  jurisdiction  not  exceeding  the  amount 
or  value  of  five  hundred  dollars,  and  such  criminal  jurisdiction  not 
extending  to  death  or  imprisonment  in  the  penitentiary^  as  may  be 
prescribed  by  law.  But  the  legislative  assembly  may  provide  for  the 
election  of  two  commissioners  to  sit  with  the  county  judge  whilst 
transacting  county  business  in  any  or  all  of  the  counties,  or  may  pro- 
vide a  separate  board  for  transacting  such  business. 

Sfic.  13.  The  county  judge  may  grant  preliminary  injunctions,  and 
such  other  writs  as  the  legislative  assembly  may  authorize  him  to 

f  rant,  returnable  lo  the  circuit  court,  or  otherwise,  as  may  be  provided 
y  law  ;  and  may  hear  and  decide  questions  arising  upon  habeas  oor- 
pus  J  provided  such  decision  be  not  against  the  authority  or  proceed- 
ings of  a  court,  or  judge  of  equal  or  higher  jurisdiction. 

Sbc.  14.  The  counties  having  less  than  ten  thousand  white  inhabit- 
ants shall  be  reimbursed,  wholly  or  in  part,  for  the  salary  and  ex- 
penses of  the  county  court,  by  fees,  per  centage^  and  other  equitable 
taxation  of  the  business  done  in  said  court  and  in  the  o£Sce  of  the 
county  clerk. 

Sbc.  15.  A  county  clerk  shall  be  elected  in  each  county  for  the  term 
of  two  years,  who  shall  keep  all  the  public  records,  books  and  papers 
of  the  county,  record  conveyances,  and  perform  the  duties  of  clerk  of 
the  circuit  and  county  courts,  and  such  other  duties  as  may  be  pre- 
scribed by  law  ;  but  whenever  the  number  of  voters  in  any  county 
shall  exceed  twelve  hundred,  the  legislative  assembly  may  authorize 
the  election  of  one  person  as  clerk  of  the  circuit  court,  one  person  as 
clerk  of  the  county  court,  and  one  person  recorder  of  conveyances. 

Sbc.  16.  A  sheriff  shall  be  elected  in  each  county  for  the  term  of 
two  years,  who  shall  be  the  ministerial  officer  of  the  circuit  and  county 
courts,  and  shall  perform  such  other  duties  as  may  be  prescribed  by 
law. 

Sbc.  17.  There  shall  be  elected  by  districts,  composed  of  one  or  more 
counties,  a  sufficient  number  of  prosecuting  attorneys,  who  shall  be 
the  law  officers  of  the  State,  and  of  the  counties  within  their  respec- 
tive districts,  and  shall  perform  such  duties  pertaining  to  the  admin- 
istration of  law  and  general  police  as  the  legislative  assembly  may 
direct. 

Sbc.  18.  The  legislative  assembly  shall  so  provide  that  the  most 
competent  of  the  permanent  citizens  of  the  county  shall  be  chosen  for 
jurors ;  and  out  of  the  whole  number  in  attendance  at  the  court,  seven 
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shall  be  drawn  by  lot  as  grand  jurors,  five  of  whom  most  concur  to 
find  an  indictment ;  but  the  legislative  assembly  maj  modify  or 
abolish  grand  juries. 

Sec.  19.  Public  officers  shall  not  be  impeached  ;  but  incompetency, 
corruption,  malfeasance,  or  delinquency  in  o£Sce  may  be  tried  in  the 
same  manner  as  criminal  ofiences,  and  judgment  may  be  given  of  dis- 
missal from  office,  and  such  further  punishment  as  may  have  been 
prescribed  by  law. 

Sec  20.  The  governor  may  remove  from  office  a  judge  of  the  su- 
preme court,  or  prosecuting  attorney,  upon  the  joint  resolution  of  the 
legislative  assembly,  in  which  two-thirds  of  the  members  elected  to 
each  house  shall  concur,  for  incompetency,  corruption,  malfeasance, 
or  delinquency  in  office,  or  other  sufficient  cause,  stated  in  such  reso- 
lution. 

Sec.  21.  Every  judge  of  the  supreme  court,  before  entering  upon 
the  duties  of  his  office,  shall  take  and  subscribe,  and  transmit  to  the 
secretary  of  state,  the  following  oath  : 

'*  I, ,  do  solemnly  swear  (or  affirm)  that  I  will  support 

the  Constitution  of  the  United  States  and  the  constitution  of  the  State 
of  Oregon,  and  that  I  will  faithfully  and  impartially  discharge  the 
duties  of  a  judge  of  the  supreme  and  circuit  courts  of  said  State 
according  to  the  best  of  my  ability,  and  that  I  T^ill  not  accept  any 
other  office  except  judicial  offices  during  the  term  for  which  I  have 
been  elected." 

Article  YIII. — Education  and  Schod  Lands. 

Sechoj^  1.  The  governor  shall  be  superintendent  of  public  instruc- 
tion, and  his  powers  and  duties  in  that  capacity  shall  be  such  as  may 
be  prescribed  by  law  ;  but  after  the  term  of  five  years  from  the  adop- 
tion of  this  constitution  it  shall  be  competent  for  the  legislative 
assembly  to  provide  by  law  for  the  election  of  a  superintendent,  to 
provide  for  his  compensation,  and  prescribe  his  powers  and  duties. 

Sec.  2.  The  proceeds  of  all  the  lands  which  have  been,  or  hereafter 
may  be,  granted  to  this  State  lor  educational  purposes,  (excepting  the 
lands  heretofore  granted  to  aid  in  the  establishment  of  a  university ;)  all 
the  moneys  and  clear  proceeds  of  all  property  which  may  accrue  to  the 
State  by  escheat  or  forfeiture  ;  all  moneys  which  Biay  be  paid  as  ex- 
emption from  military  duty  ;  the  proceeds  of  all  gifts,  devises,  and 
bequests  made  by  any  person  to  the  State  for  common  school  pur- 
poses ;  the  proceeds  of  all  property  granted  to  the  State,  when  the 
purposes  of  such  grant  shall  not  be  stated ;  all  the  proceeds  ot  the* 
five  hundred  thousand  acres  of  land  to  which  this  State  is  entitled  by 
the  provisions  of  an  act  of  Congress,  entitled  '*An  act  to  appropriate 
the  proceeds  of  the  sales  of  the  public  lands,  and  to  grant  pre-emption 
rights,"  approved  the  fourth  of  September,  1841 ;  and  also  the  five  per 
centum  of  the  net  proceeds  of  the  sales  of  the  public  lands  to  which  this 
State  shall  become  entitled  on  her  admission  into  the  Union,  (if  Con- 
gress shall  assent  to  such  appropriation  of  the  two  grant-s  last  men- 
tioned,) shall  be  set  apart  as  a  separate  and  irreducible  fund,  to  be 
called  the  common  school  fund,  the  interest  of  which,  together  with 
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all  other  revenues  derived  from  the  school  lands  mentioned  in  this 
section,  shall  be  exclusively  applied  to  the  support  and  maintenance 
of  common  schools  in  each  school  district,  and  purchase  of  suitable 
libraries  and  apparatus  therefor. 

Sbc.  3.  The  legislative  assembly  shall  provide  by  law  for  the  estab- 
lishment of  a  uniform  and  regular  system  of  common  schools. 

Sbc.  4.  Provision  shall  be  made  by  law  for  the  distribution  of  the 
income  of  the  common  school  fund  among  the  several  counties  of  this 
State,  in  proportion  to  the  number  of  children  resident  therein  be- 
tween the  ages  of  four  and  twenty  years. 

Sbc.  5.  The  governor,  secretary  of  state,  and  state  treasurer,  shall 
constitute  a  board  of  commissioners  for  the  sale  of  school  and  university 
lands,  and  for  the  investment  of  the  funds  arising  therefrom,  and  their 
powers  and  duties  shall  be  such  as  may  be  prescribed  by  law :  Pro- 
vided,  That  no  part  of  the  university  funds,  or  of  the  interest  arising 
therefrom,  shall  be  expended  until  the  period  of  ten  years  from  the 
adoption  of  this  constitution,  unless  the  same  shall  be  otherwise  dis- 
posed of,  by  the  consent  of  Congress,  for  common  school  purposes. 

Article  IX. — Finance. 

Section  1.  The  legislative  assembly  shall  provide  by  law  for  a 
uniform  and  equal  rate  of  assessment  and  taxation,  and  shall  pre- 
scribe such  regulations  as  shall  secure  a  just  valuation  for  taxation  of 
all  property,  both  real  and  personal,  excepting  such  only  for  muni- 
cipal, educational,  literary,  scientific,  religious,  or  charitable  purposes, 
as  may  be  specially  exempted  by  law. 

Sec.  2.  The  legislative  assembly  shall  provide  for  raising  revenue 
8u£Scient  to  defray  the  expenses  of  the  State  for  each  fiscal  year,  and 
also  a  sufficient  sum  to  pay  the  interest  on  the  State  debt,  if  there  be 
any. 

Sbc.  3.  No  tax  shall  be  levied,  except  in  pursuance  of  law,  and 
every  law  imposing  a  tax  shall  state  distinctly  the  object  of  the  same, 
to  which  only  it  shall  be  applied. 

Sec.  4.  No  money  shall  be  drawn  from  the  treasury  but  in  pursu- 
ance of  appropriations  made  by  law. 

Sec.  5.  An  accurate  statement  of  the  receipts  and  expenditures  of 
the  public  money  shall  be  published  with  the  laws  of  each  regular 
session  of  the  legislative  assembly. 

Sbc.  6.  Whenever  the  expenses  of  any  fiscal  year  shall  exceed  the 
income,  the  legislative  assembly  shall  provide  for  levying  a  tax  for  the 
ensuing  fiscal  year,  sufficient,  with  other  sources  of  income,  to  pay  the 
deficiency,  as  well  as  the  estimated  expense  of  the  ensuing  fiscal  y^ar. 

Sec.  7.  Laws  making  appropriations  for  the  salaries  of  public 
officers,  and  other  current  expenses  of  the  State,  shall  contain  pro- 
visions upon  no  other  subject. 

Sec.  8.  All  stationery  required  for  the  use  of  the  State,  shall  be  fur« 
nished  by  the  lowest  responsible  bidder,  under  such  regulations  as 
may  be  prescribed  by  law ;  but  no  State  officer  or  member  of  the 
legislative  assembly  shall  be  interested  in  any  bid  or  contract  for  fur- 
nishing such  stationery. 
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Articlb  X. — Militia. 

Section  1,  The  militia  of  this  State  shall  consist  of  all  able-bodied 
male  citizens  between  the  ages  of  eighteen  and  forty-five  years,  except 
such  persons  as  now  are,  or  hereaf^r  may  be,  exempted  by  the  laws 
of  the  United  States  or  of  this  State. 

Sec.  2.  Persons  whose  religious  tenets  or  conscientious  scruples 
forbid  them  to  bear  arms  shall  not  be  compelled  to  do  so  in  time  of 
peace,  but  shall  pay  an  equivalent  for  personal  service. 

Sbc.  3.  The  governor  shall  appoint  the  adjutant  general  and  the 
other  chief  officers  of  the  gdtieral  staff  and  his  own  staff,  and  all 
officers  of  the  line  shall  be  elected  by  the  persons  subject  to  military 
duty  in  their  respective  districts. 

Sec.  4.  The  majors  general,  brigadier  general,  colonels,  or  com- 
mandants of  regiments,  battalions,  or  squadrons  shall  severally  appoint 
their  staff  officers,  and  the  governor  shall  commission  all  olBScers  of 
the  line  and  staff  ranking  as  such. 

Sec.  5.  The  legislative  assembly  shall  fix  by  law  the  method  of 
dividing  the  militia  into  divisions,  brigades,  regimentd,  battalions, 
and  companies,  and  make  all  other  needful  rules  and  regulations  in 
such  manner  as' they  may  deem  expedient,  not  incompatible  with  the 
Constitution  or  laws  of  the  United  States,  or  of  the  constitution  of  this 
State,  and  shall  fix  the  rank  of  all  staff  officers. 

Article  XI. — Cojporatvons  and  Internal  Improvements. 

Section  1.  The  legislative  assembly  shall  not  have  the  power  to 
establish  or  incorporate  any  bank,  or  banking  company,  or  moneyed 
institution  whatever;  nor  sball  any  bank,  company,  or  institution 
exist  in  the  State,  with  the  privilege  of  making,  issuing,  or  putting 
in  circulation  any  bill,  check,  certificate,  promissory  note,  or  other 
paper,  or  the  paper  of  any  bank,  company,  or  person,  to  circulate  as 
money. 

Sbc.  2.  Corporations  may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  laws,  except  for  municipal  paVposes.  Ail 
laws  passed  pursuant  to  this  section  may  be  altered,  amended,  or  re- 
pealed, but  not  so  as  to  impair  or  destroy  any  vested  corporate  rights. 

Sec.  3.  The  stockholders  of  all  corporations  and  joint  stock  com- 
panies shall  be  liable  for  the  indebtedness  of  said  corporation  to  the 
amount  of  their  stock  subscribed  and  unpaid,  and  no  more. 

JBbc.  4.  No  person's  property  shall  he  taken  by  any  corporation 
u^der  authority  of  law,  without  compensation  being  first  made,  or 
secured,  in  such  manner  as  may  be  prescribed  by  law. 

Sec.  6.  Acts  of  the  legislative  assembler,  incorporating  towns  and 
cities,  shall  restrict  their  powers  of  taxation,  borrowing  money,  oon<- 
tracting  debts,  and  loaning  their  credit. 

Sec.  6.  The  State  shall  not  subscribe  to,  or  be  interested  in,  the 
stock  of  any  company,  association,  or  corporation. 

Sec.  7.  The  legislative  assembly  shall  not,  in  any  manner,  create 
any  debt  or  liabilities  which  shall  singly,  or  in  the  aggregate,  with  pre- 
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TiouB  debts  of  liabilities,  exceed  the  sum  or  fifty  thousand  doUarSi 
except  in  cases  of  war,  or  to  repel  invasion,  or  suppress  insurrection; 
and  every  contract  of  indebtedness  entered  into  or  assumed  by  or  on 
behalf  of  the  State,  when  all  its  liabilities  and  debts  amount  to  said 
sum,  shall  be  void  and  of  no  effect. 
^  Sec.  8.  The  State  shall  never  assume  the  debts  of  any  county,  town, 
city,  or  other  corporation  whatever,  unless  such  debts  shall  have  been 
created  to  repel  invasion,  suppress  insurrection,  or  defend  the  State 
in  war. 

Sbc.  9.  No  county,  city,  town,  or  other  municipal  corporation,  by 
vote  of  its  citizens  or  otherwise,  shall  become  a  stockholder  in  any 
joint  stock  company,  corporation,  or  association  whatever,  or  raise 
money  for,  or  loan  its  credit  to,  or  in  aid  of  any  such  company,  cor- 
poration, or  association. 

Sec.  10.  No  county  shall  create  any  debts  or  liabilities  which  shall 
singly,  or  in  the  aggregate,  exceed  the  sum  of  five  thousand  dollars, 
except  to  suppress  insurrection  or  repel  invasion ;  but  the  debts  of  any 
county  at  the  time  this  constitution  takes  effect  shall  be  disregarded 
in  estimating  the  sum  to  which  such  county  is  limited. 

Article  XII. — State  Printer. 

Section  1.  There  shall  be  elected  by  the  qualified  electors  of  the 
State,  at  the  times  and  places  of  choosing  members  of  the  legislative 
assembly,  a  State  printer,  who  shall  hold  his  office  for  the  term  of 
four  years. 

He  shall  perform  all  the  public  printing  for  the  State  which  may 
be  provided  by  law.  The  rates  to  be  paid  to  him  for  such  printing 
shall  be  fixed  by  law,  and  shall  neither  be  increased  nor  diminished 
during  the  term  for  which  he  shall  have  been  elected.  He  shall  give 
such  security  for  the  performance  of  his  duties  as  the  legislative  as- 
sembly may  provide. 

Article  XIII. — Salaries. 

Section  1,  The  governor  shall  receive  an  annual  salary  of  fifteen 
hundred  dollars.  The  secretary  of  state  shall  receive  an  annual 
salary  of  fifteen  hundred  dollars.  The  treasurer  of  state  shall  receive 
an  annual  salary  of  eight  hundred  dollars.     The  judges  of  the  su- 

Sreme  court  shall  each  receive  an  annual  salary  of  two  thousand 
ollars.  They  shall  receive  no  fees  or  perquisites  whatever  for  the 
performance  of  any  duties  connected  with  their  respective  offices  ;  and 
the  compensation  of  officers,  if  not  fixed  by  this  constitution,  shall  be 
provided  by  law. 

Article  XIV. — Sea^t  of  Oovemmeni. 

Section  1.  The  legislative  assembly  shall  not  have  power  to  estab- 
lish a  permanent  seat  of  government  for  this  State ;  but  at  the  first 
regular  se^ision  after  the  adoption  of  this  constitution  the  legislative 
assemblj  shall  provide  by  law  for  the  submission  to  the  electors  of 
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this  State,  at  the  next  general  election  thereafter,  the  matter  of  the 
selection  of  a  place  for  a  permanent  seat  of  government ;  and  no  place 
shall  ever  be  the  seat  of  government  under  such  law  which  shall  not 
receive  a  majority  of  all  the  votes  cast  on  the  matter  of  such  selection. 

Sec.  2.  No  tax  shall  he  levied  or  money  of  the  State  expended,  or 
debt  contracted  for  the  erection  of  a  State  house  prior  to  the  year 
eighteen  hundred  and  sixty-five. 

Sec.  3.  The  seat  of  government,  when  established  as  provided  in 
section  otie,  shall  not  be  removed  for  the  term  of  twenty  years  from 
the  time  of  such  establishment,  nor  in  any  other  manner  than  as  pro- 
vided in  the  first  section  of  this  article :  Provided^  That  oil  public  in- 
stitutions of  the  State  hereafter  provided  for  by  the  legislative  assembly 
shall  be  located  at  the  seat  of  government. 

Articlk  XV. — Miscellaneous. 

Section  1.  All  officers,  except  members  of  the  legislative  assembly, 
shall  hold  their  offices  until  their  successors  are  elected  and  qualified. 

Sec.  2.  When  the  duration  of  any  office  is  not  provided  for  by  this 
constitution,  it  may  be  declared  by  law  ;  and  if  not  so  declared,  such 
office  shall  be  held  during  the  pleasure  of  the  authority  making  the 
appointment.  But  the  legislative  assembly  shall  not  create  any  office 
the  tenure  of  which  shall  be  longer  than  four  years. 

Sec.  3.  Every  person  elected  or  appointed  to  any  office  under  this 
constitution  shall,  before  entering  on  the  duties  thereof,  take  an  oath 
or  affirmation  to  support  the  Constitution  of  the  United  States  and 
of  this  State,  and  also  an  oath  of  office. 

Sec.  4.  Lotteries,  and  the  sale  of  lottery  tickets  for  any  purpose 
whatever,  are  prohibited,  and  the  legislative  assembly  shall  prevent 
the  same  by  penal  laws. 

Sec.  5.  The  property  and  pecuniary  rights  of  every  married  woman, 
at  the  time  of  marriage,  or  afterwards,  acquired  by  gift,  devise,  or  in- 
heritance, shall  not  be  subject  to  the^debts  or  contracts  of  the  husband, 
and  laws  shall  be  passed  providing  for  the  registration  of  the  wife's 
separate  property. 

Sec.  6.  No  county  shall  be  reduced  to  an  area  less  than  four  hun- 
dred square  miles  ;  nor  shall  any  new  county  be  established  in  this 
State  containing  a  less  area,  nor  unless  such  new  county  shall  contain 
a  population  of  at  least  twelve  hundred  inhabitants. 

Sec.  7.  NoStateofficer,  or  member  of  the  legislative  assembly,  shall, 
directly  or  indirectly,  receive  a  fee,  or  be  engaged  as  counsel,  agent,  or 
attorney  in  the  prosecution  of  any  claim  against  this  State. 

Sec.  8.  No  Chinaman,  not  a  resident  of  this  State  at  the  time  of  the 
adoption  of  this  constitution,  shall  ever  hold  any  real  estate  or  mining 
claim,  or  work  any  mining  claim  therein. 

The  leaislative  assembly  shall  provide  by  law  in  the  most  effective 
manner  mr  carrying  out  the  above  provision. 
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Arhcle  XVI. — Boundaries. 

In  order  that  the  boundaries  of  the  State  may  be  known  and  e^ab- 
lished,  it  is  hereby  ordained  and  declared  that  the  State  of  Oregon 
shall  be  bounded  as  follows, ^o  wit:  Beginning  one  marine  league  at 
sea  due  west  from  the  point  where  the  torty-second  parallel  of  north 
latitude  intersects  the  same ;  thence  northerly,  at  the  same  distance 
from  the  line  of  the  coast,  lying  west  and  opposite  the  State,  including 
all  islands  within  the  jurisdiction  of  the  United  States,  to  a  point  due 
west  and  opposite  the  middle  of  the  north  ship  channel  of  the  Colum- 
bia river ;  thence  ecwterly ,  to  and  up  the  middle  channel  of  said  river, 
and,  where  it  is  divided  by  islands,  up  the  middle  of  the  widest  chan- 
nel thereof,  and,  in  like  manner,  up  the  middle  of  the  main  channel  of 
Snake  river,  to  the  mouth  of  the  Owyhee  river;  thence  due  south,  to 
the  parallel  of  latitude  forty-two  degrees  north ;  thence  west,  along 
said  parallel,  to  the  place  of  beginning,  including  jurisdiction  in  civu 
and  criminal  cases  upon  the  Columbia  river  and  Snake  river,  concur- 
rently with  States  and  Territories  of  which  those  rivers  form  a  boun- 
dary in  common  with  this  State.  But  the  Congress  of  the  United 
States,  in  providing  for  th^  admission  of  this  State  into  the  Union, 
may  make  the  said  northern  boundary  conform  to  the  act  creating  the 
Terrritory  of  Washington. 

Article  XVII. — Amendments, 

Sbctiok  1.  Any  amendment  or  amendments  to  this  constitution  may 
be  proposed  in  either  branch  of  the  legislative  assembly,  and  if  the 
same  shall  be  agreed  to  by  a  majority  of  all  the  members  elected  to 
each  of  the  two  houses,  such  proposed  amendment  or  amendments 
shall,  with  the  yeas  and  nays  thereon,  be  entered  on  their  journals, 
and  referred  to  the  legislative  assembly  to  be  chosen  at  the  next 
general  election;  and  if,  in  the  legislative  assembly  so  next  chosen, 
such  proposed  amendment  or  amendments  shall  be  agreed  to  by  a 
majority  of  all  the  members  elected  to  each  house,  then  it  shall  be 
th0  duty  of  the  legislative  assembly  to  submit  such  amendment  or 
amendments  to  the  electors  of  the  State,  and  cause  the  same  to  be 
published  without  delay  at  least  four  consecutive  weeks  in  the  several 
newspapers  published  in  this  State ;  and  if  a  majority  of  said  electors 
shall  ratify  the  same,  such  amendment  or  amendments  shall  become 
a  part  of  this  constitution. 

Sec.  2.  If  two  or  more  amendments  shall  be  submitted  at  the  same 
time,  they  shall  be  submitted  in  such  manner  that  the  electors  shall 
vote  for,  or  against,  each  of  such  amendments  separately ;  and  while 
an  amendment  or  amendments,  which  shall  have  been  agreed  upon 
by  one  legislative  assembly,  shall  be  awaiting  the  action  of  a  legisla- 
tive assembly,  or  of  the  electors,  no  additional  amendment  or  amend- 
ments shall  be  proposed. 

Article  XVIII. — Schedule. 

Section  1.  For  the  purpose  of  takiri^  the  vote  of  the  electors  of  the 
State  for  the  acceptance  or  rejection  of  this  constitution,  an  election 
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shall  be  held  on  the  second  Monday  of  November,  in  the  year  1857,  to 
be  conducted  according  to  existing  laws  regulating  the  election  of 
delegate  in  Congress,  so  far  as  applicable,  except  as  herein  otherwise 
provided. 

Sbc.  2.  Each  elector  who  offers  to  vote  upon  this  constitution  shall 
be  asked  by  the  judges  of  election  this  question  : 

Do  you  vote  for  the  constitution — yes  or  no  ? 

And  also  this  question : 

Do  you  vote  for  slavery  in  Oregon — yes  or  no  ? 

And  also  this  question : 

Do  you  vote  for  free  negroes  in  Oregon — yes  or  no  ? 

And  in  the  poll-books  shall  be  columns  headed,  respectively,  ^*  Con- 
stitution, yes;"  *^ Constitution,  no;"  ^'Slavery,  yes;"  '^Slavery, 
no;"  ''Free  negroes,  yes;"  *'Free  negroes,  no."  And  the  names 
of  electors  shall  be  entered  in  the  poll-books,  together  with  their 
answers  to  the  said  questions,  under  their  appropriate  heads.  The 
abstracts  of  the  votes  transmitted  to  the  secretary  of  the  Territory 
shall  be  publicly  opened,  and  canvassed  by  the  governor  and  secretary, 
or  by  either  of  them,  in  the  absence  of  the  other ;  and  the  governor, 
or,  in  his  absence,  the  secretary,  shall  forthwith  issue  his  proclamation, 
and  publish  the  same  in  the  several  newspapers  printed  in  this  State, 
declaring  the  result  of  the  said  election  upon  each  of  said  questions. 

Sec.  3.  If  a  majority  of  all  the  votes  given  for  and  against  the  con- 
stitution shall  be  given  for  the  constitution,  then  this  constitution 
shall  be  deemed  to  be  approved  and  accepted  by  the  electors  of  the 
State,  and  shall  take  effect  accordingly;  and  if  a  majority  of  such 
votes  shall  be  given  against  the  constitution,  then  this  constitution 
shall  be  deemed  to  be  rejected  by  the  electors  of  the  State,  and  shall 
be  void. 

Sec.  4.  If  this  constitution  shall  be  accepted  by  the  electors,  and  a 
majority  of  all  the  votes  giveo  for  and  against  slavery  shall  be  ^iven 
for  slavery,  then  the  following  section  shall  be  added  to  the  bill  of 
rights,  and  shall  be  part  of  this  constitution : 

''8Ecno¥  — .  Persons  lawfully  held  as  slaves  in  any  State,  Terri- 
tory, or  district  of  the  United  States,  under  the  laws  thereof,  may  be 
brought  into  this  State,  and  such  slaves,  and  their  descendants,  may 
be  held  as  slaves  within  this  State,  and  shall  not  be  emancipated 
without  the  consent  of  their  owners." 

And  if  a  majority  of  such  votes  shall  be  given  against  slavery,  then 
the  foregoing  shall  not,  but  the  following  section  shall  be  added  to 
the  ''bill  of  rights,"  and  shall  be  a  part  of  this  constitution: 

"Sec.  — .  There  shall  be  neither  slavery  nor  involuntary  servitude 
in  this  State,  otherwise  than  as  a  punishment  for  crime,  whereof  the 
party  shall  have  been  duly  convicted." 

And  if  a  majority  of  all  the  votes  given  for  and  against  free 
negroes  shall  be  given  against  free  negroes,  then  the  following  section 
shall  be  added  to  the  bill  of  rights,  and  shall  be  part  of  this  constitution : 

''Sec.  — .  No  free  negro  or  mulatto,  not  residing  in  this  State  at 
the  time  of  the  adoption  of  this  constitution,  shall  ever  come,  reside, 
or  be  within  this  State,  or  hold  hnj  real  estate,  or  make  any  contract^ 
or  maintain  any  suit  therein;  and  the  legislative  assembly  shall 
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provide  by  penal  laws  for  the  removal  by  public  officers  of  all  such 
free  negroes  and  mulattoes,  and  for  their  e£^tual  exclusion  from  the 
State^  and  for  the  punishment  of  persons  who  shall  bring  them  into 
the  State,  or  employ  or  harbor  them  therein." 

Sec.  6.  Until  an  enumeration  of  the  white  inhabitants  of  the  State 
shall  be  made,  and  the  senators  and  representatives  apportioned  as 
directed  in  this  constitution,  the  county  of  Marion  shall  have  two 
senators  and  four  representatives  ;  Linn  two  senators  and  four  repre- 
senatives ;  Lane  two  senators  and  three  representatives ;  Clackamas 
and  Wasco  one  senator  jointly,  and  Clackamas  three  representatives, 
and  Wasco  one  representative ;  Yamhill  one  senator  and  two  repre- 
sentatives ;  Polk  one  senator  and  two  representatives ;  Benton  one 
senator  and  two  representatives ;  Multnomah  one  senator  and  two 
representatives  ;  Washington,  Columbia,  Clatsop,  and  Tillamook  one 
senator  jointly,  and  Washington  one  representative,  and  Washington 
and  Columbia  one  representative  jointly,  and  Clatsop  and  Tillamook 
one  representative  jointly  ;  Douglas  one  senator  and  two  representa- 
tives ;  Jackson  one  senator  and  three  representatives ;  Josephine  one 
senator  and  one  representative ;  Umpqua,  Coos,  and  Curry  one  repre- 
sentative jointly. 

Sec.  6.  If  this  constitution  shall  .be  ratified,  an  election  shall  be 
held  on  the  first  Monday  of  June,  1858,  for  the  election  of  members  of 
the  legislative  assembly,  a  representative  in  Congress,  and  State  and 
county  officers;  and  the  legislative  assembly  snail  convene  at  the 
capitol  the  first  Monday  of  July,  1858,  and  proceed  to  elect  two 
senators  in  Congress,  and  make  such  further  provisions  as  may  be 
necessary  to  the  complete  organization  of  a  State  government. 

Sec.  7.  All  laws  in  force  in  the  Territory  of  Oregon  when  the  con- 
stitution takes  effect,  and  consistent  therewith,  shall  continue  in  force 
until  altered  or  repealed. 

.  Sec  8.  All  officers  of  the  Territory,  or  under  its  laws,  when  this 
constitution  takes  effect,  shall  continue  in  office  until  superseded  by 
the  State  authorities. 

Sec.  9.  Crimes  and  misdemeanors  committed  against  the  Territory 
of  Oregon  shall  be  punished  by  the  State,  as  they  might  have  been 
punished  by  the  Territory  if  the  change  of  government  had  not  been 
made. 

Sec.  10.  All  property  and  rights  of  the  Territory,  and  of  the 
several  counties,  sub-divisions,  and  political  bodies  corporate  of  or  in 
the  Territory,  including  fines,  penalties  forfeitures,  debts,  and  claims 
of  whatsoever  nature,  and  recognizance  ^  obligations,  and  undertakings 
to  or  for  the  use  of  the  Territory,  or  an  J  county,  political  corporation, 
officer,  or  otherwise,  to  or  for  the  publ  ic,  shall  inure  to  the  State,  or 
remain  to  the  county,  local  division,  co  rporation,  officer,  or  public,  as 
if  the  change  of  government  had  not  b  een  made.  And  private  rights 
shall  not  be  affected  by  such  change. 

Sec.  11.  Until  otherwise  provided  by  law,  the  judicial  districts  of 

the  State  fihall  be  constituted  as  follows  :  The  counties  of  Jackson, 

Josephine,  and   Douglas,  shall  constitute  the  first  district.      The 

counties  of  Umpqua,  Coose  and  Curry,  Lane  and  Benton,  shall  con- 

titute  the  second  district.     The   counties  of  Linn,  Marion,  Polk 
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Yamhill,  and  Washington,  shall  constitute  the  third  district.  The 
counties  of  Clackamas,  Multnomah,  Wasco,  Columbia,  Clatsop,  and 
Tillamook,  shall  constitute  the  fourth  district;  and  the  county  of 
Tillamook  shall  be  attached  to  the  county  of  Clatsop  for  judicial  pur- 
poses. 

Done  in  convention,  at  Salem,  the  eighteenth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven,  and 
of  the  independence  of  the  United  States  the  eighty-second. 

M.  P.  DEADY,  President. 

Chestbr  N.  Terry,  Secretary. 

M.  C.  Barkwbll,  Aaaiatant  Secretary. 


Solomon  Fitzhu^h 
Nathaniel  Bobbins 
S.  J.  McCormick 
Paul  Brattain 
Isaac  B.  Moores 
Beuben  S.  Coyle 
Enoch  Hoult 
William  Matzger 
William  A  Starkweather 
Jesse  Co^ 
J.  H.  Brattain       ^ 
L.  J.  C.  Duncan. 
P.  P.  Prim 

A.  L.  Lovejoy 
tiames  K.  Kelly 
David  Logan 
Benjamin  F.  Burch 
Thomas  Whitted 

B.  V.  Short 
Daniel  Newcomb 
Luther  Elkins 
Lafayette  Grover 
Davis  Shannon 
Sidney  B.  Hendershot 

Beuben  P. 


John  W.  Watts 
P.  B.  Marple 
A.  D.  Babcock 
Bichard  Miller 
F.  Waymire 
Joseph  Cox 
Delazon  Smith 
Thomas  J.  Dryer 
John  T.  Crooks 
William  H.  Packwood 
Levi  Anderson 
John  Kelsey 
Bobert  C.  Kinney 
James  Shields 
John  S.  White 
George  H.  Williams 
William  H.  Farrar 
Stephen  F.  Chad  wick 
John  B.  McBride 
W.  W.  Bristow 
Nicholas  Shrum 
Henry  B.  Nicholas 
John  C.  Peebles 
A.  J.  Campbell 
Boise. 


Territory  op  Orbgon,  sa: 

I,  B.  F.  Harding,  secretary  of  the  Territory  of  Oregon,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  preamble,  constitution, 
and  schedule  adopted  by  the  people  of  Oregon,  on  the  9th  day  of  No- 
vember, 1857,  and  now  on  file  and  remaining  of  record  in  my  office 
by  authority  of  a  resolution  of  the  convention  of  delegates  which 
passed  the  same. 

In  testimony  whereof,  I  have  hereunto  signed  my  name,  and  affixed 
r  -,  the  seal  of  the  Territory,  at  Salem,  this  14th  day  of  December, 
i-^'  ^--1   A.  D.  1857. 

B.  F.  HABDING, 
Secretary  of  Oregon  Territory. 
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BY  THE  GOVERNOR  OF  OREGON. 
A   PROCLAMATION. 

Whereas  the  people  of  the  Territory  of  Oregon,  through  their 
delegates  in  convention  assembled,  prepared  a  constitutiofb  for  their 
government  undena  State  organization,  and  submitted  the  same,  witb 
certain  propositions,  to  be  approved  and  determined  at  an  election 
which  was  held  in  the  said  Territory  on  the  9th  day  of  November, 
A.  D.  1857,  in  conformity  to  the  provisions  made  by  said  convention 
of  delegates ;  and 

Whereas  it  was  further  provided  by  said  convention  of  delegates 
that  the  result  of  said  election  should  be  announced  by  executive 
proclamation  :  Therefore,  to  that  end,  it  is  hereby  declared  and  made 
known,  that  at  the  said  election,  held  on  the  9th  day  of  November, 
A.  D.  1857,  there  were  seven  thousand  one  hundred  and  ninety-five 
votes  given  for  the  adoption  of  the  said  constitution,  and  three  thou- 
sand one  hundred  and  ninety-five  votes  against  its  adoption.  There 
were  two  thousand  six  hundred  and  forty-five  votes  given  in  favor  of 
slavery,  and  seven  thousand  seven  hundred  and  twenty-seven  votes 
against  slavery  ;  and  there  were  given  one  thousand  and  eighty-one 
votes  in  iavor  of  permitting  the  residence  of  free  negroes,  and  eight 
thousand  six  hundred  and  forty  votes  against  the  same. 

In  testimony  whereof,  I  have  hereunto  set  my  oflScial  signature,  and 
r  1  caused  the  seal  of  the  Territory  to  be  affixed,  at  Salem,  this 
L^-  ^-J  14th  day  of  December,  A.  D.  1857. 

By  the  governor :  GEOKGE  L.  CURRY. 

B.  F.  HARDING, 
Secretary  of  Oregon  Territory. 
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35th  Congress,  )  SENATE.  ( Mis.  Doo. 

1st  Session.      J  \  No.  227. 


MEMORIAL 

or  THl 

MAGNETIC  TELEGRAPH  COMPANY  AND  OF  THE  NEW 
ENGLAND  UNION  TELEGRAPH  COMPANY, 


The  enactment  of  a  law  which  wUl  prevent  combinations  between  citizens 
or  companies  in  the  United  States  and  mxmopolists  or  companies  out  of 
the  United  States  for  the  purpose  of  oppressing  telegraph  companies 
and  monopolizing  the  business  of  telegraphing  in  the  United  States^ 
and  will  enable  all  telegraph  lines  in  the  United  States  to  form  con- 
nexions  with  all  telegraph  lines  approaching  their  borders  on  terms  of 
perfect  equality. 


Mabcb  31 1  1858d — Referred  to  the  Committee  on  the  Judiciary.    Motion  to  print  referred  to 

the  Committee  on  Printing. 
April  7,  1858. — Report  in  favor  of  printing  submitted,  considered,  and  agreed  to. 


MEMORIAL. 


lb  the  Senate  and  House  of  Repres&rUatives  of  the  United  States  of 
America  in  Congress  assembled : 

The  memorial  of  the  Magnetic  Telegraph  Company  and  the  New 
England  Union  Telegraph  Company,  by  their  joint  committee  duly 
authorised,  respectfully  represents:  That  the  Magnetic  Telegraph 
Company,  whose  line  of  telegraph  extends  from  Washington  to  New 
York,  was  the  first  telegraph  company  organized  in  the  United  Statea 
to  give  practical  effect  to  Professor  Morse's  invention  of  the  American 
electro-magnetic  telegraph,  now  pervading  the  civilized  world,  and 
was  soon  after  followed  by  the  organization  of  the  New  York  and  Bos^ 
ton  Magnetic  Telegraph  Association,  which,  having  been  united  with 
a  competing  line  on  substantially  the  same  route,  is  now  known  by 
the  name  of  the  New  England  Union  Telegraph  Company. 

The  Magnetic  Telegraph  Company  has  since,  by  lease,  obtaiined 
control  of  the  Washington  and  New  Orleans  line,  so  that  they  now 

S)6se8s  the  line  along  the  Atlantic  coast  from  New  York  to  New 
rleans. 
Upon  these  companies  devolved  the  necessity  of  solving  many 

Eroblems  in  relation  to  long  lines  of  electric  telegraph  whieh  had 
itherto  been  involved  in  doubt  and  could  only  be  solved  by  expensive 
experiments.    Scarcely,  however,  had  they  begun  to  receive  a  retuffa 
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for  their  investments,  when  rival  lines  sprung  up,  under  diflTerent  sys- 
tems of  telegraphing,  which  the  two  companies  believed  to  be  infringe- 
ments of  Morse's  patent,  for  the  use  of  which  they  had  given  half  their 
stock.  Expensive  litigation  was  the  consequence ;  from  which,  how- 
ever, no  effective  protection  was  obtained,  on  account  of  the  defective 
character  of  the  patent  laws  and  the  conflicting  principles  applied  to 
their  construction  by  the  judicial  tribunals. 

Nevertheless,  your  memorialists  would  have  been  content  to  carry 
on  their  business  with  the  imperfect  protection  which  the  existing 
laws  afford  them,  without  an  appeal  to  Congress  for  further  legisla- 
tion, had  they  been  left  to  contend  only  with  infringers  of  their 
patented  rights,  or  even  with  a  full  and  fair  domestic  competition. 
But  your  memorialists  represent  and  charge,  that  a  combination  has 
been  entered  into  by  parties  and  companies  in  and  out  of  the  United 
States,  endeavoring  to  force  the  companies  represented  by  the  under- 
signed to  surrender  their  property  into  the  hands  of  such  combination 
on  their  own  terms,  or  of  destroying  its  value  altogether.  And  your 
memorialists  charge  that  this  combination,  through  concealment  of 
its  ultimate  objects,  and  through  representations  and  pledges  of  some 
of  its  active  managers,  prevented  your  memorialists  from  taking  steps 
to  protect  their  interests,  while  the  said  combination  were  procuring 
the  aid  of  the  British  province  of  Newfoundland,  the  government  o( 
Great  Britain,  and  the  government  of  the  United  States. 

Your  memorialists  desire  to  be  understood  as  not  opposed  to  the 
great  enterprise  of  connecting  Europe  and  America  by  a  telegraphic 
cable,  nor  to  any  assistance  in  ships  or  money  which  their  government 
may  think  proper  to  give  it;  but  they  maintain  that  it  is  the  duty  of 
their  government,  whether  they  assist  the  enterprise  or  not,  to  see 
that  it  shall  not  be  used  to  oppress  one  interest  in  the  United  States 
for  the  purpose  of  building  up  another,  and  that  this  duty  becomes 
more  imperative  when  the  government  furnishes  it  with  material  aid. 

Your  memorialists  further  represent,  that  the  combination  of  which 
they  complain  is  composed  of  the  New  York,  Newfoundland  and 
London  Telegraph  Company,  incorporated  by  the  legislature  of  the 
British  province  of  Newfoundland ;  the  American  Telegraph  Company, 
incorporated  under  the  laws  of  the  State  of  New  York;  and  the 
Atlantic  Telegraph  Company,  a  British  corporation,  embracing  an 
Atlantic  telegraphic  cable  from  Newfoundland  to  the  coast  of  Ireland. 
Whether  there  is  a  fourth  party  covering  a  telegraph  line  from  the 
Irish  terminus  of  the  proposed  Atlantic  cable  to  the  city  of  London, 
your  memorialists  are  not  advised,  nor  is  it  material. 

Your  memorialists  represent,  that  the  three  telegraph  companies 
aforesaid  originated  with  certain  capitalists  in  the  city  of  New  York, 
who  are  stocJkholders  in  all  of  them,  and  control  two  of  them  directly 
and  absolutely,  and  the  third  indirectly  but  effectually.  The  New 
York,  Newfoundland  and  London  Telegraph  Company,  and  the  Amer- 
ican Telegraph  Company,  are  composed  mainly  of  the  same  men,  and 
are  under  the  same  control ;  and  the  same  men  who  control  them  are 
influential  stockholders  in  the  Atlantic  Telegraph  Company,  which 
could  not  have  existed  in  its  present  shape  without  their  consent.  In 
fact,  the  Atlantic  Telegraph  Company  and  the  American  Telegraph 
Company  were  but  parts  of  one  scheme,  which  was  originally  embraced  in 
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the  act  incorporating  the  New  York,  Newfonndland,  and  London  Tel- 
egraph Company,  and  in  interest  and  control  they  are  still  parts  of 
one  scheme,  insomuch  that  the  success  of  one  contributes,  if  it  be  not 
absolutely  essential,  to  the  success  of  all ;  and  any  aid  afforded  by  the 
government  giving  strength  to  one,  gives  strength  and  power  to  all. 

That  these  three  companies  are  one  in  origin  and  design  is  con- 
clusively shown  by  the  act  of  the  legislature  of  Newfoundland  incor- 
porating the  New  York,  Newfoundland,  and  London  Telegraph  Com- 
pany, passed  April  15,  1854.  The  14th  and  18th  sections  of  that 
act  are  in  the  following  words,  viz : 

*'  14.  The  corporation  hereby  created  shall  have  the  sole  and  exclu- 
sive right  to  build,  make,  occupy,  take  or  work  the  said  line  or  any 
line  of  telegraph  between  Saint  John's  and  Cape  Kay,  or  between 
any  other  points  in  this  island,  (excepting  only  the  existing  line  be- 
tween Saint  John's  and  Carbonear,)  for  the  full  period  of  fifty  years 
from  the  passing  of  this  act,  subject,  nevertheless,  to  the  right  of  pre- 
emption by  the  government  of  this  colony,  as  hereinafter  provided  ; 
and  during  the  said  period  of  fifty  years,  no  other  person  or  persons, 
body  or  bodies  politic  or  corporate,  shall  be  permitted  to  construct, 
purchase,  take  or  operate  any  line  or  lines  of  telegraph  on  this  island, 
or  to  extend  to,  enter  upon,  or  touch  any  part  of  this  island,  or  the 
coast  thereof,  or  of  the  islands  or  places  within  the  jurisdiction  of  the 
government  of  this  colony,  with  any  telegraphic  cable,  wire,  or  other 
means  of  telegraphic  communication,  from  any  other  island,  country, 
or  place  whatsoever :  Provided,  however,  That  if  said  line  of  telegraph 
shall  not  have  been  completed  from  Saint  John's  to  Cape  Kay,  or  other 
point  on  the  western  coast  of  Newfoundland,  and  a  communication  by 
telegraph  across  Prince  Edward's  island,  or  the  Island  of  Cape  Breton 
or  other  ivise,  established  with  the  continent  of  America  within  five 
years  from  the  passing  of  this  act,  the  exclusive  privileges  granted  by 
this  section  shall  cease." 

*'  18.  The  said  company  shall  have  power  to  establish,  construct, 
and  work  a  line  or  lines  of  telegraph  between  Newfoundland  and 
Ireland,  or  any  other  island,  place,  or  places  in  the  Atlantic  ocean, 
or  in  Europe,  or  in  the  United  States,  and  to  construct,  purchase,  and 
work  any  telegraph  line  or  lines,  or  means  of  communication  in 
Canada,  PrinceEdward'sisland,  Cape  Breton,  Nova  Scotia,  New  Bruns- 
wick, and  the  United  States,  and  in  the  waters  adjacent  to  or  between 
the  said  islands,  provinces  or  States,  and  between  any  of  them  and 
Newfoundland  :  Provided,  however.  That  such  consent  as  may  be  ne- 
cessary shall  be  first  obtained  of  the  governments  of  said  provinces 
and  States,  respectively  ;  and  generally  to  purchase  or  hire  any  line 
of  telegraph  which  may  now  or  hereafter  be  constructed  by  any  per- 
son or  persons,  or  body  or  bodies  politicorcorporate,  in  the  United  States, 
or  British  provinces  of  North  America,  or  in  Europe,  and  to  us:)  the 
same  for  the  transmission  of  messages  and  intelligence ;  and  they  may 
also  construct,  purchase,  hire,  or  use  any  steam  or  other  vessels  to  aid 
in  the  acquisition  or  transmission  of  intelligence  between  America  and 
Europe,  or  in  carrying  on  any  of  the  operations  of  the  said  company." 

The  14th  section,  it  will  be  perceived,  confers  on  the  company  an 
absolute  monoply  for  fifty  years,  of  landing  a  telegraphic  cable  on  the 
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coasts  of  Newfoundland,  and  the  18th  section  confers  on  them  the 

i)ower  to  establish  and  work  a  line  of  telegraph  '*  between  Newfound- 
and  and  Ireland,"  the  precise  enterprise  now  in  course  of  execu- 
tion with  the  aid  of  goTernment  by  the  Atlantic  Telegraph  Company. 
If  the  latter  company,  therefore,  have  any  right  to  land  a  telegraphic 
cable  on  the  coast  of  Newfoundland,  it  must  have  been  derived  from 
the  Newfoundland  company,  to  whom  the  grant  was  originally  made. 

It  will  also  be  perceived  that  the  18th  section  confers  on  the  com- 
pany the  power  to  construct,  purchase,  hire  and  work  telegraph  lines 
m  the  United  States  as  well  as  in  the  British  provinces.  This  power 
has  not  been  exercised  in  the  United  States  in  the  name  of  the  New- 
foundland company  ;  but  the  same  men  who  control  that  company  have 
organized  themselves  into  another  company  called  the  American  Tele- 
graph Company,  who  are,  in  connexion  with  the  Newfoundland  and 
ocean  companies,  carrying  into  effect  the  American  branch  of  the 
original  scheme. 

Here,  then,  we  have  three  telegraph  companies  carved  out  of  one. 
The  object  is  the  same,  but  the  responsibilities  are  divided.  The 
principal  managers  are  virtually,  if  not  identically,  the  same ;  but 
they  now  act  through  three  organizations  instead  of  one.  These 
managers  are  the  principal  stockholders  of  the  Newfoundland  and 
American  Telegraph  Companies,  heavy  stockholders  in  the  Atlantic 
Telegraph  Company,  and  are  the  originators  of  the  whole  scheme. 
.  If  further  evidence  were  needed  to  prove  a  community  of  interest 
between  these  three  companies,  it  is  found  in  the  recent  proceedings 
of  the  Atlantic  Telegraph  Company  in  England,  constituting  some  of 
the  principal  stockholders  of  the  American  company,  who  are  also 
stockholders  of  the  Newfoundland  company,  honorary  directors  of  the 
Atlantic  company. 

If  any  doubt  could  exist  as  to  the  ultimate  object  of  this  scheme,  it 

is  solved  by  the  efforts  of  its  authors  to  hedge  round  the  continent  and 

'  the  islands  of  America,  so  as  to  render  impracticable  competition  with 

them  by  other  telegraph  lines  across  the  Atlantic  ocean,  and  even  to 

extend  their  monopoly  into  the  United  States. 

Their  Newfoundland  monopoly  is  as  exclusive  as  language  can  make 
it.  No  other  company  or  individual  is  permitted  to  ^HotAch"  the  shores 
of  that  island  by  a  telegraph  line  of  any  sort.  If,  as  has  been  repre- 
sented, that  is  the  only  point  where  the  ocean  can  be  crossed  by  a  tel- 
egraphic cable,  that  grant  is  of  itself  a  bar  to  every  other  enterprise 
01  the  same  sort.  But  lest  it  should  be  found  practicable  to  land  a  tel- 
egraphic cable  at  some  point  further  west,  the  managers  of  the  New- 
foundland monopoly  sought  to  cut  off  the  possibility  of  a  rival  line  by 
the  extension  of  their  monopoly  to  the  coasts  of  the  other  British  pro- 
vinces and  the  United  States. 

They  sought,  and  claim  to  have  secured,  the  exclusive  right  of  land- 
ing a  telegraphic  cable  in  the  province  of  Nova  Scotia. 

They  sought,  and  actually  procured,  from  the  legislature  of  the 
State  of  Maine,  an  act  prohibiting  all  other  parties  from  laying  a  sub- 
jnarine  cable  from  any  foreign  country  touching  the  coasts  of  that 
State  for  twenty-five  years.  The  title  of  this  act,  and  the  prohibitory 
clau86|  are  in  the  following  words,  viz : 
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**AN  ACT  granting  certain  privileges  to  the  New  York,  Newfoundland  iind  London 

Telegraph  Company. 

**Sec.  1.  For  and  during  the  term  of  twenty-five  years  from  and 
after  the  time  when  the  New  York,  Newfoundland  and  London  Tele- 
graph Company,  incorporated  by  the  legislature  of  Newfoundland  for 
the  purpose,  among  others,  of  establishing  a  line  of  telegraphic  com- 
munication between  America  and  Europe,  by  way  of  Newfoundland, 
shall  have  established,  with  or  without  the  aid  of  an  associated  line 
or  lines,  a  telegraphic  communication  between  America  and  Europe, 
and  so  long  during  said  twenty-five  years  as  such  communication  shall 
be  regularly  maintained  by  said  company,  and  all  matters  passing 
thereon  for  the  United  States  be  transmitted  through  the  State  of 
Maine  upon  the  lines  of  the  American  Telegraph  Company,  as  lessees 
of  the  Maine  Telegraph  Company,  no  other  person  or  persons,  body 
or  bodies  politic  or  corporate,  shall  be  permitted  to  extend  to,  enter 
upon,  or  touch  any  part  of  the  State  of  Maine,  or  the  coasts  thereof, 
or  of  the  islands  under  its  jurisdiction,  with  any  telegraphic  cable, 
wire  or  other  means  of  telegraphic  communication  from  any  other  pro- 
vince. State,  county,  [country?]  or  place  whatsoever  beyond  the  con- 
tinent of  America." 

This  act  was  approved  April  10,  1856.  It  does  not,  as  the  title 
erroneously  represents,  grant  any  privilege  to  the  New  York,  New- 
foundland and  London  Telegraph  Company,  but  merely  prohibits  any 
other  party  from  landing  a  transatlantic  telegraph  cable  in  the  State 
of  Maine.  And  this  prohibition  is  equally  for  the  benefit  of  that  com- 
pany and  of  the  American  Telegraph  Company,  for  whom  it  purports 
to  secure  a  monopoly  of  the  foreign  telegraphic  correspondence  through 
the  State  of  Maine.  Indeed,  nothing  could  show  more  strongly  than 
the  procurement  of  this  act  the  identity  of  interest  and  management 
of  the  American  and  Newfoundland  companies. 

A  zealous  effort  was  made  to  secure  similar  legislation  in  Massa- 
chusetts, but  without  success. 

Without  adverting  to  rumors  of  similar  operations  elsewhere,  these 
instances  are  abundantly  sufficient  to  show  the  design  of  these  parties 
to  hedge  round  the  continent  of  America  by  exclusive  grants  and  pro- 
hibitions, so  that  the  United  States  should  be  unapproachable  tele- 
graphically otherwise  than  through  their  line  from  the  coast  of  Ireland, 
and  through  the  Newfoundland  and  American  lines  chiefly  owned  by 
them  or  under  their  control ;  and  this  monopoly  they  are  endeavoring 
to  extend  practically  through  the  several  States. 

Your  memorialists  further  represent,  that  the  aid  of  the  governments 
of  Newfoundland,  of  Great  Britain,  and  of  the  United  States,  has  been 
sought  and  obtained  to  establish  this  monopoly  on  a  basis  which  shall 
forbid  all  attempts  to  get  up  competition. 

The  government  of  Newfoundland,  in  addition  to  the  monopoly  of 
fifty  years'  duration,  gave  the  company  about  twenty-five  thousand 
dollars  in  cash  for  clearing  a  bridle-path  necessary  to  the  construction 
and  repairs  of  their  line  of  telegraph,  guaranteed  six  per  cent,  interest 
on  about  two  hundred  and  fifty  thousand  dollars  of  bonds  issued  by 
them,  and  granted  them  fifty  square  miles  of  public  lands  when  the  line 
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on  the  island  should  be  completed  and  connected  with  the  lines  on  the 
continent^  and  fifty  square  miles  more  when  the  communication  with 
the  coast  of  Ireland  shall  be  established.  These  grants  were  made, 
it  will  be  remembered,  to  a  company  which  embraced  in  its  plan  the 
building  and  hiring  of  lines  in  the  United  States  and  laying  a  tele- 
graphic cable  to  the  coast  of  Ireland  ;  and  the  grant  of  fifty  square 
miles  of  the  land  is  expressly  in  consideration  of  the  successful  accom- 
plishment of  the  latter  enterprise.  But  whether  the  right  to  the  lands 
as  well  as  the  enterprise  has  been  transferred  to  the  Atlantic  Tele- 
graph Company  is  to  your  memorialists  unknown,  though  they  have 
reason  to  believe  it  has  not ;  nor  do  they  know  how  or  by  what  author- 
ity the  ocean  part  of  the  original  scheme  has  been  severed  from  the 
Newfoundland  company,  and  vested  in  another  company,  though 
they  do  not  doubt  it  was  a  measure  projected  and  matured  by  the 
chief  managers  of  the  original  company. 

Your  memorialists  further  represent,  that  the  plan  of  a  transatlantic 
telegraph,  though  perhaps  originally  projected  as  a  noble  enterprise, 
in  which  its  promoters  expected  to  receive  their  chief  recompense  in 
the  glory  of  success  and  the  gratitude  of  nations,  has  been  since  con- 
verted into  an  enormous  scheme  of  monopoly,  aiming  to  control  the 
telegraph  business  of  the  two  hemispheres  for  the  purpose  of  securing, 
directly  and  indirectly,  inordinate  gains  to  a  few  individuals.  The 
facts  of  the  case,  in  their  estimation,  warrant  this  conclusion. 

Your  memorialists  have  already  shown  that  this  measure  is  but  a 
part  of  a  more  extensive  operation  from  which  it  has  been  nominally 
severed,  though  still  as  effectually  united  in  interest  as  if  it  still  re- 
mained under  the  direct  control  of  the  Newfoundland  company.  As 
a  separate  concern,  the  stock  of  the  Atlantic  Telegraph  Company  was 
raised,  at  least  in  part,  upon  the  representations  of  a  circular  marked 
C private.")  The  amount  of  stock  was  fixed  at  £300,000,  since  in- 
creased to  £350,000,  equal  to  about  $1,700,000. 

That  circular  represented  that  **upon  a  very  moderate  computation 
of  profits,  the  capital  will  yield  a  return  exceeding  40  per  cent." 

These  profits  are  not  to  be  divided  among  all  the  stockholders  in 
the  ordinary  way  ;  but  one-half  of  the  amount  over  ten  per  cent,  is  to 
go  to  four  individuals,  three  of  them  British  subjects,  and  one  of  them 
a  citizen  of  the  United  states. 

That  citizen  is  the  gentleman  who  procured  the  act  of  the  legislature 
of  Newfoundland  incorporating  the  New  York,  Newfoundland  and 
London  Telegraph  Company ;  the  same  who  got  up  the  American 
Telegraph  Company  ;  the  same  who  doubtless  originated  the  ])resent 
plan  of  the  Atlantic  Telegraph  Company  ;  and  the  same  who  is  now 
said  to  be  entrusted  with  the  duty  of  superintending  the  laying  of  the 
Atlantic  cable. 

Of  the  one-half  of  the  profits  over  ten  per  cent,  this  gentleman  is  to 
receive  thirteen  part's  out  of  twenty-four,  which,  if  the-estimate  of  profits 
as  held  out  to  subscribers  shall  be  realized,  will  give  him  an  annual 
income  exceeding  $120,000,  in  addition  to  twenty-five  per  cent,  upon 
his  stock  in  common  with  other  stockholders. 

As  this  estimate  was  promulgated  before  application  was  made  to  Con- 
gress for  assistance,  and  there  was  no  mention  of  any  bounty  from  the 
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British  government,  it  would  seem  that  the  eight  per  cent,  per  annum 
said  to  be  secured  from  the  two  governments  for  a  term  of  years  was 
not  included  in  the  forty  per  cent,  estimate,  and  while  four  per  cent, 
of  it  is  to  go  to  swell  the  dividends  of  the  stockholders  beyond  twenty- 
five  per  cent.,  the  other  four  is  to  be  divided — thirteen  parts  to  the 
American  citizen,  and  eleven  parts  to  the  British  subjects  hereinbefore 
alluded  to. 

As  no  interest  in  the  fifty  square  miles  of  land  appropriated  by  the 
legislature  of  Newfoundland,  to  encourage  the  laying  of  the  telegraphic 
cable,  is  mentioned  as  vested  in  the  Atlantic  company,  it  is  presumed 
that  the  New  York,  Newfoundland  and  Londoi>  company  purpose 
retaining  the  bounty,  while  they  transfer  to  another  company  the  ser- 
vice for  which  it  was  provided.  But  if  the  fifty  square  miles  of  land 
is  to  go  to  the  Atlantic  Telegraph  Company,  it  will  swell  the  enor- 
mous profits  anticipated  from  other  sources  beyond  the  foregoing 
estimate. 

Your  memorialists  further  represent,  that  the  instrument  through 
which  this  combination,  backed  by  the  direct  aid,  influence,  and  money 
of  the  three  governments,  seeks  to  force  the  New  England  Union  and 
magnetic  lines  of  telegraph  into  connexion  with  them  on  their  own 
terms,  under  penalty  of  the  destruction  of  their  property  in  case  of 
refusal,  is  the  American  Telegraph  Company.  This  company  covers 
a  field  of  operations,  as  already  shown,  which  was  embraced  in  the 
Newfoundland  act  of  incorporation.  It  was  gotten  up  by  the  same 
men  who  control  the  New  York,  Newfoundland  and  London  Tele- 
graph Company.  Both  companies  have  the  same  president,  are  com- 
posed mainly  of  the  same  stockholders,  and  are  under  the  same  control. 
The  objects  of  this  separation  have  been  substantially  avowed.  If 
the  original  project  had  been  prosecuted  under  the  Newfoundland  act 
of  incorporation,  the  IState  and  federal  governments  would  have  had 
direct  control  over  that  corporate  body  by  operating  upon  the  Ameri- 
can branch  of  their  enterprise,  and  that  control  would  have  reached 
the  submarine  electric  cable.  But  by  cutting  ofi*  the  American  branch 
of  the  original  scheme,  and  confining  the  operations  of  the  Newfound- 
land company  to  the  British  provinces,  that  company,  as  well  as  its 
other  branch,  the  Atlantic  company,  are  placed  beyond  the  reach  of 
the  direct  legislation  of  the  United  States  and  of  the  several  States 
through  which  their  connecting  lines  may  pass.  And  the  avowed 
object  of  the  chief  proprietors  and  principal  managers  of  the  New- 
foundland and  American  companies — being,  in  the  main,  the  same 
men,  and  all  or  nearly  all  citizens  of  the  United  States — is  to  bar  all 
telegraph  lines  in  these  States,  except  such  as  may  be  owned,  con- 
trolled, or  in  league  with  them,  from  connexion  with  the  Atlantic 
cable  by  means  of  operations  carried  on  by  them  in  part  beyond  the 
jurisdiction  of  their  own  government,  and  in  part  by  special  grants 
and  prohibitions  procured  from  State  legislatures,  as  shown  in  the  act 
of  the  State  of  Maine. 

Your  memorialists  charge  that,  backed  by  the  Newfoundland  mono- 
poly, and  an  anticipated  exclusive  connexion  through  that  monopoly 
with  the  Atlantic  cable,  the  authors  and  managers  of  the  combined 
operation  have  attempted  to  bring  the  principal  lines  in  the  United 
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States  under  their  control  upon  their  own  terms,  and,  not  succeeding 
in  relation  to  the  lines  represented  by  your  memorialists,  are  now  em- 
ploying the  power  thus  acquired,  strengthened  by  domestic  combina- 
tions and  the  bounty  of  the  government,  to  destroy  the  business  of 
said  lines  and  render  them  valueless,  not  only  by  cutting  them  off 
from  all  connexion  with  the  Atlantic  cable,  but  by  getting  up  rival 
lines  in  the  United  States  and  making  them  the  exclusive  recipients 
of  European  telegraphic  correspondence. 

A  brief  history  of  the  origin  and  progress  of  the  American  Tele- 
graph Company  is  necessary  to  a  clear  understanding  of  the  present 
position  of  the  subject  and  the  object  of  this  memorial. 

After  the  Newfoundland  company  was  formed,  its  managers  and 
mo8t  of  its  stockholders,  as  already  stated,  organized  themselves  into 
another  company,  with  a  nominal  capital  of  $100,000,  (since  increased 
to  $200,000,)  and  assuming  the  name  of  the  American  Telegraph 
Company  became  a  corporation  under  the  laws  of  New  York. 

Their  first  step  was  to  make  proposals  to  lease  the  existing:  Morse 
lines  on  the  Atlantic  coast,  from  the  British  provinces  to  New  Or- 
leans, and  from  New  York  to  Buffalo,  for  an  annual  rent  in  general 
below  their  current  income.  The  several  companies  were  much  in- 
clined to  accede  to  these  proposals,  though  there  were  well-grounded 
objections  in  the  small  capital  of  the  new  company  to  the  security  for 
the  rents  ;  but  before  they  had  time  to  consider  and  act  upon  the  pro- 
posals, the  American  company  suddenly  withdrew  them. 

The  next  step  of  the  American  company  was  to  purchase  a  new  and 
untried  telegraph  instrument ;  and  while  they  were  spending  hundreds 
and  thousands  of  dollars  upon  it  to  make  it  of  any  use,  they  silently 
allowed  the  agent  of  the  Associated  Press,  of  or  through  whom  they 
had  made  the  purchase,  to  fill  the  country  with  misrepresentations  in 
relation  to  its  powers  and  performances,  and  to  announce  their  pur- 
pose to  establish  new  lines  of  telegraph  alon^  the  principal  commer- 
cial routes  in  the  United  States,  in  competition  with  the  existing 
lines. 

When  these  publications,  suffered  to  pass  by  them  without  contra- 
diction, had  circulated  long  enough  to  thoroughly  alarm  the  stock- 
holders of  existing  lines,  the  American  company  came  forward  with 
a  new  set  of  proposals  to  rent  them  on  terms  much  reduced  below 
those  which  they  had  withdrawn.  Convinced  that  the  policy  of  the 
American  company  was  to  force  them  into  a  surrender  of  their  prop- 
erty through  fear  of  destruction  in  case  of  refusal,  the  companies  ad- 
dressed, with  a  natural  repugnance  to  such  a  system  of  coercion, 
rejected  these  new  proposals. 

In  the  meantime  the  American  company  rented  the  Maine  line, 
taking  into  their  service  the  president  and  superintendent  of  that 
line,  thereby  effecting  a  connexion  between  the  (dty  of  Boston  and  the 
British  provinces. 

Not  succeeding  in  securing,  by  lease,  control  of  any  considerable 
line  south  of  Boston,  the  American  company  purchased  an  existing 
line  between  that  city  and  New  York,  and  entered  into  competition 
with  the  New  England  Union  line  between  those  cities.  This  was 
the  condition  of  telegraph  matters,  as  between  the  American  company 
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and  the  companies  represented  by  your  memorialists,  when  the  Atlan- 
tic Telegraph  Company  made  application  to  Congress  for  the  aid  and 
bounty  of  the  government. 

The  community  of  interests  between  that  company  and  the  Ameri- 
can company  is  proved  by  the  fact  that  this  application  was  made 
through  the  president  and  principal  stockholders  of  the  latter  com- 
pany, who  visited  and  spent  much  time  in  Washington  to  promote 
the  passage  of  the  bill. 

Your  memorialists  further  represent,  that  some  of  the  stockholders 
of  the  Magnetic  Telegraph  Company,  apprehensive  that  the  power 
which,  in  anticipation,  was  already  used  against  them,  and  might 
hereafter  be  used  against  the  commercial  and  political  interests  of 
their  country,  would  be  greatly  strengthened,  should  Congress  accede 
to  this  application,  interposed  to  prevent  its  success,  and  for  a  time 
its  fate  became  doubtful. 

Tour  memorialists  charge,  and  are  prepared  to  prove,  that,  in  this 
emergency,  the' principal^manager  of  the  application  on  the  part  of 
the  Atlantic  company,  who  is  also  one  of  the  chief  managers  of  the 
American  and  Newfoundland  companies,  and  a  large  stockholder  in 
all  three  of  them,  accompanied  by  a  British  stockholder  in  the  Atlan- 
tic company,  called  on  some  of  the  most  influential  stockholders  of 
the  magnetic  company,  and,  by  pledges  that  the  Atlantic  cable  should 
not  be  so  managed  as  to  affect  injuriously  the  interests  of  the  mag- 
netic company,  prevented  the  interposition  of  the  said  stockholders  in 
opposition  to  the  passage  of  the  bill  then  before  Congress.  And  they 
further  charge  that  within  less  than  four  months  thereafter,  in  anti- 
cipation of  the  immediate  successful  laying  of  the  Atlantic  cable, 
these  pledges  were  falsified  by  one  of  the  men  who  made  them,  and 
his  associates  in  the  American  company,  who  entered  into  arrange- 
ments, the  palpable  object  of  which  is  to  use  the  power  anticipated 
from  the  absolute  control  by  their  three  combined  companies  over  the 
transatlantic  correspondence,  for  the  injury,  and,  if  practicable,  the 
destruction  of  the  lines  owned  and  controlled  by  the  Magnetic  Tele- 
graph Company,  as  well  as  those  owned  and  controlled  by  the  New 
England  Union  Telegraph  Company.  These  arrangements  were  made 
secretly,  during  the  pendency  of  negotiations,  with  a  view  of  securing 
to  the  magnetic  company  that  position  in  relation  to  the  Atlantic 
cable  which  had  been  pledged  to  them  at  Washington,  as  well  as  to 
put  an  end  to  telegraphic  warfare.  And  in  pursuance  of  those  arrange- 
ments, the  American  company  have  established  a  line  from  New  York 
to  Philadelphia,  and  avow  a  design  to  extend  it  further  south,  for  the 

Surpose,  not  only  of  monopolizing  the  European  correspondence,  but 
epriving  the  magnetic  company  of  its  local  Dusiness. 
Your  memorialists  further  represent,  that  the  arrangements  thus 
secretly  entered  into  were  afterwards  publicly  ratified,  and  that  they 
provide  in  effect  for  cutting  off  the  companies  represented  by  your 
memorialists  for  thirty  years  from  business  reaching  the  continent  of 
America  by  the  Atlantic  cable  ;  and  to  make  the  exclusion  more  ef- 
fective, they  contemplate  the  extension  of  the  American  lines  along  the 
Atlantic  coast  south  to  New  Orleans.  Finding  their  very  existence  thus 
threatened,  the  Magnetic  and  New  England  Union  companies  combined 


10    MEMORIAL  OF  MAGNETIC  TELEGRAPH  COMPAXT,  ETC, 

together  for  mutaal  defence  for  a  like  term  of  thirty  years,  and  made 
contracts  of  the  same  duration  for  connexions  with  other  lines.  It 
soon  became  evident  that  the  American  company  and  their  allies,  for- 
eign and  domestic,  were  not  to  destroy  the  Magnetic  and  New  England 
Union  lines  without  a  severe  and  expensive  struggle,  when  that  company 
indicated  a  willingness  to  amalgamate  the  three  companies.  While 
some  of  the  stockholders  of  the  two  former  companies  were  willing  to 
attempt  a  removal  of  the  obstacles  which  had  been  created  by  con- 
tracts on  both  sides  for  exclusive  connexions  for  thirty  years,  others 
thought  the  attempt  useless,  and  for  that  and  other  reasons  the 
project  was  not  entertained. 

Your  memorialists  further  represent,  that  by  a  contract  of  the  Maine 
Telegraph  Company,  entered  into  before  the  lease  of  their  line  to  the 
American  Telegraph  Company,  the  Maine  line  of  telegraph  was  bound 
to  a  perpetual  connexion  with  the  New  England  Union  company  at 
Boston,  to  the  extent  of  returning  that  company  as  much  business 
from  the  east  as  they  might  receive  by  it  from  the  west,  and  this  contract, 
at  the  time  of  the  lease,  the  American  company  became  bound  to  ful- 
fil in  good  faith.  But  bince  they  purchased  a  line  for  their  own  use 
from  Boston  to  New  York,  they  have,  under  various  pretexts,  refused 
to  fulfil  this  contract  so  far  as  it  relates  to  business  from  beyond  Port- 
land, thus  cutting  off  the  New  England  Union  line  and  its  con- 
nexions from  all  business  coming  from  points  east  of  that  city  in  the 
United  States,  in  the  British  provinces,  and  from  Europe,  through  the 
Atlantic  cable. 

Your  memorialists  further  represent,  that  the  act  of  Congress,  ap- 
proved March  3,  1857,  *'  to  expedite  telegraphic  communication  for 
the  uses  of  the  government  in  its  foreign  intercourse,"  provides  for 
a  contract  '*  with  any  competent  person,  persons  or  association,'*  for 
the  aid  of  the  government  in  laying  the  submarine  cable  and  for  its 
use,  paying  therefor  $70,000  per  year  until  the  net  income  of  said 
parties  shall  be  six  per  cent.,  and  afterwards  $50,000  per  annum  for 
twenty-five  years.  As  the  persons  constituting  the  New  York,  New- 
foundland and  London  Telegraph  Company  have  the  exclusive  right 
of  landing  a  telegraph  cable  on  the  coast  of  Newfoundland,  and  those 
persons  are,  in  the  main,  the  same  who  constitute  the  American  Tele- 
graph Company,  it  is  evident  that  this  liberal  grant  is  for  the  benefit 
of  the  individuals  composing  the  latter  company  as  much  as  the  former. 
If  the  Newfoundland  company  have  ceded  their  exclusive  right  to  the 
Atlantic  company,  it  is  not  likely  to  have  been  done  without  a  consid- 
eration, of  which  a  part  would  accrue  to  the  principal  stockholders  in 
the  American  company;  and  in  any  event  the  bounty  of  the  govern- 
ment will  go  to  strengthen  each  of  the  combined  companies  through 
those  individuals  who  are  heavy  stockholders  in  them  all.  But  if  the 
profits  of  the  Atlantic  company  shall  equal  even  less  than  one-half  of 
the  estimate  of  its  projectors,  then  thirteen  dollars  outof  forty  eight  of 
the  government  appropriations,  both  oi  Great  Britain  and  the  United 
States,  will  accrue  to  a  citizen  of  New  York,  who  is  believed  to  be 
financially  the  projector  of  the  whole  scheme,  and  is  notoriously  the 
life  and  soul  of  each  and  all  of  the  three  companies  which  compose  it. 

Your  memorialists  are  not  disposed  to  complain  of  anything  their 
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government  may  be  inclined  to  do  in  promoting  or  rewarding  this 
great  enterprise  ;  all  that  they  desire  and  ask  is,  that  the  parties  thus 
strengthened  and  enriched  shall  not  be  permitted  to  exercise  the 
power  thus  acquired  for  the  oppression  and  destruction  of  the  compa- 
nies which  they  represent ;  and  the  foregoing  detail  of  facts  has  been 
given  merely  to  show  the  extent  of  that  power  and  the  use  which  is 
already  made  of  it. 

The  act  of  Congress  above  alluded  to  contains  the  following  pro- 
viso, viz : 

*'  Provided  J  further  y  That  the  United  States,  and  the  citizens  thereof, 
shall  enjoy  the  use  of  said  submarine  communication  for  all  time  on 
the  same  terms  and  conditions  which  shall  be  stipulated  in  favor  of 
the  government  of  Great  Britain,  and  the  subjects  thereof,  recognizing 
equality  of  rights  among  the  citizens  of  the  United  States  in  the  use 
of  the  said  submarine  communication,  and  the  lines  of  telegraph  which 
may  at  any  time  connect  with  the  same  at  its  terminus  on  the  coast 
of  Newfoundland  and  in  the  United  States,  in  any  contract  so  to  be 
entered  into  by  such  person,  persons  or  association  with  that  govern- 
ment." 

Your  memorialists  are  already  admonished  that  the  "  equality  of 
rights,"  seemingly  provided  for  in  this  proviso,  is,  so  far  as  their 
companies  are  concerned,  wholly  illusory. 

No  line,  other  than  that  of  the  Newfoundland  company,  can  con- 
nect with  the  submarine  cable,  on  account  of  their  monopoly. 

No  line  but  that  of  the  American  company  can  connect  with  the 
Newfoundland  line,  because  both  virtually  belong  to  and  are  managed 
by  the  same  men. 

Members  of  the  American  company  have  already  denied  the  right 
of  any  other  telegraph  lines  to  insist  on  a  reciprocal  connexion  with 
the  submarine  cable  through  the  Newfoundland  and  their  own  lines 
for  the  purpose  of  sending  and  receiving  intercontinental  messages, 
claiming  that  privilege  as  a  portion  of  th  ir  own  property.  And  by 
this  exclusive  connexion,  as  well  as  by  the  legislation  of  the  State  of 
Maine,  the  managers  of  the  scheme  virtually  extend  their  Newfound- 
land monopoly  through  the  British  provinces  and  into  the  United 
States ;  for,  though  messages  going  to  Europe  may  be  delivered  to 
them  at  any  of  their  stations  in  the  United  States,  all  messages  from 
Europe  to  any  of  their  stations,  or  stations  of  parties  in  alliance  with 
them,  will  be  sent  to  their  own  lines,  the  practical  eflfect  of  which 
will  soon  be  to  make  the  lines  of  the  American  company  in  the 
United  States  the  exclusive  channels  of  European  telegraphic  cor- 
respondence. 

But  if  the  '*  equality  of  rights,"  mentioned  in  the  proviso,  includes 
a  right  of  telegraph  lines  in  the  United  States  to  a  reciprocal  con- 
nexion with  the  submarine  cable  througM  connecting  lines  for  busioess 
both  ways,  it  is  a  right  depending  on  a  contract  to  which  the  Ameri- 
can and  Newfoundland  companies  are  not  proposed  to  be  parties,  and 
of  course  it  will  impose  upon  them  no  obligation.  And  the  Atlantic 
company  is  in  no  shape  bound  to  secure  access  to  its  own  terminus, 
and,  if  it  were,  could  be  held  responsible,  as  the  matter  now  stands, 
only  by  the  withdrawal  of  the  future  bounty  of  the  government. 
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Tour  memorinlists  neither  ask  nor  desire  the  interposition  of  Con- 
gress to  protect  them  against  competition  in  the  United  States. 
They  neither  ask  nor  desire  the  withaiawal  of  the  aid  of  the  govern- 
ment from  the  Atlantic  Telegraph  Company,  or  its  refusal  to  any 
other  company  which  may  be  organized  to  span  the  ocean  with  a  line 
of  telegraph.  All  they  ask  is,  to  be  protected  against  combinations 
for  the  purpose  of  oppressing  or  destroying  them  between  parties 
operating  in  the  United  States  and  out  of  the  United  States,  and  to 
be  put  on  an  equal  footing  with  all  others  in  their  connexion  with 
foreign  lines  entering  the  United  States  by  sea  or  land. 

This  protection,  your  memorialists  are  advised,  it  is  the  province  of 
Congress  to  afford  them,  by  virtue  of  their  constitutional  power  to 
regulate  trade  and  intercourse  with  foreign  nations.  And  they  ap- 
peal the  more  confidently  for  this  protection  on  account  of  the  aid 
granted  by  Congress  to  the  combination  against  them,  increasing 
their  power  to  oppress. 

Your  memorialists,  therefore,  pray  for  the  passage  of  a  general  law 
which  shall  prevent  combinations  between  citizens  or  companies  in  the 
United  States,  and  monopolists  or  companies  out  of  the  United  States, 
for  the  purpose  of  oppressing  telegraph  companies  and  monopolizing 
the  business  of  telegraphing  in  the  United  States,  and  shall  enable  all 
telegraph  lines  in  the  United  States  te  form  connexions  with  all  tele- 
graph lines  approaching  their  borders  on  terms  of  perfect  equality. 

Your  memorialists  are  the  more  emboldened  te  present  this  prayer, 
irom  the  consideration  that  the  monopoly  of  telegraphic  intercourse 
between,  if  not  throughout  the  Old  and  New  Worlds,  now  sought  to 
be  established,  may  be  applied  with  fearful  effect  to  the  commercial 
and  political  as  well  as  telegraphic  interests  of  the  United  States, 
unless  regulated  by  law. 

AMOS  KENDALL, 
ZENUS  BARNUM, 
SAM.  C.  BISHOP, 
Committee  of  the  Magnetic  Telegraph  Company. 

FRANCIS  0.  J.  SMITH, 
H.  M.  SCHIEFFELIN, 
Committee  of  the  New  England  Union  Telegraph  Company. 


[SUPPLEMENT.] 

To  the  Senate  and  House  of  Bepresentaiives  of  the  United  States  : 

A  supplement  te  the  memorial  of  the  Magnetic  Telegraph  Company 
and  the  New  England  Union  Telegraph  Company  respectfully  repre- 
sents: 

That  since  the  memorial  to  which  this  is  supplementary  was  pre- 
pared, sundry  publications  of  the  Atlantic  Telegraph  Company  in 
England  have  been  received,  which  show  some  modification  of  their 
original  arrangements,  and  tend  to  confirm  the  material  statements 
made  in  said  memorial. 
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The  capital  of  the  company  has  been  increased  to  £500,000. 

The  reputed  projectors  of  the  scheme  have  commuted  their  right  to 
half  the  net  income  over  ten  per  cent,  for  £75^000  in  the  stock  of  the 
company. 

A  publication,  of  which  the  following  is  a  copy,  has  been  recently 
issued  by  their  secretary. 

**  Summary  of  privileges  accorded  for  encouraging  the  completion  of  the 

Atlantic  telegraph. 

"  Ist.  Exclusive  right  for  fifty  years  to  land  telegraphic  cables  on  the 
Atlantic  coast  and  shores  of  Labrador. 

**  2d.  The  same  right  for  fifty  years  on  the  shores  and  coast  of  the 
island  of  Newfoundland. 

**  3d.  The  same  right  for  fifty  years  o^  the  shores  and  coast  of  Prince 
Edward's  island. 

^*  4th.  The  same  right  for  twenty-five  years  on  the  shores  and  coast 
of  Nova  Scotia. 

**  5th.  The  same  right  for  twenty-five  years  on  the  shores  and  coast 
of  Cape  Breton. 

**  6th.  The  same  right  for  twenty-five  years  on  the  shores  and  coast 
of  the  State  of  Maine,  United  States. 

^*  7th.  Guarantee  from  the  British  government  of  £14,000  per  annum 
until  the  company's  net  profits  equal  six  per  cent.,  in  which  latter 
case  the  amount  absolutely  payable  is  to  be  reduced  to  £10,000  per 
annum  for  twenty-five  years. 

"  8th.  A  similar  guarantee  from  the  United  States  government, 
making,  with  the  English  subsidy,  a  minimum  annual  allowance  of 
£20,000. 

"  9th.  Steamers  from  the  British  government,  free  of  charge,  for  the 
laying  of  the  cable  during  the  present  year. 

''  10th.  The  same  from  the  United  States  government. 

**  11th.  Exclusive  traffic  arrangements  over  forty  thousand  miles 
of  existing  telegraph  lines  in  the  United  States  and  British  North 
America. 

"  GEORGE  SAWARD,  Secretary. 

"  Offices  22  Old  Broad  street,  London." 

If  this  publication  be  true,  and  the  alleged  grants  be  valid,  then 
the  shores  of  North  America,  from  Hudson's  bay  to  the  State  of  New 
Hampshire,  are  already  barred  against  any  other  telegraph  company 
which  may  wish  to  extend  a  line  across  the  Atlantic. 

None  of  these  concessions,  however,  from  one  to  six  inclusive,  were 
made  to  the  Atlantic  Telegraph  Company  ;  but  they  were  made  to 
the  New  York,  Newfoundland  and  London  Telegraph  Company,  whose 
seat  of  power  is  in  New  York, 

The  use  made  of  them  in  this  publication  is  further  evidence  of  the 
identity  in  interest  of  the  two  companies.  There  is,  however,  one 
important  omission  in  the  **  Summary  of  privileges  accorded  for  en- 
couraging  the  completion  of  the  Atlantic  telegraph.**     It  is  the  privilege 
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of  locating  and  appropriating  fifty  square  miles  of  land  in  Newfound- 
land, granted  by  the  legislature  of  that  colony  for  this  specific  pur- 
pose. 

The  11th  of  these  ^^ privileges  accorded^**  &c.,  is  particularly  note- 
worthy. It  is  ^^  exclusive  traffic  arrangements  over  40,000  miles  of 
existing  telegraph  lines  in  the  United  States  and  British  Korth 
America." 

**  Accorded"  by  whom?  By  the  American  Telegraph  Company  and 
their  allies.  Already,  if  this  statement  be  true,  forty  thousand  miles 
of  telegraph  on  this  continent  is  bound  by  **  exclusive  traffic  arrange- 
ments" to  this  great  transatlantic  monopoly  I 

Doubtless  this  assertion  conveys  to  the  British  mind  the  impression 
(as  well  it  may)  that  all  the  telegraph  lines  in  the  United  States  have 
been  brought  under  the  control  of  the  New  York  managers  of  this 
enormous  monopolizing  combination,  while  in  fact  it  only  embraces 
the  lines  controlled  by  the  American  Telegraph  Company  and  their 
allies.  But  it  proves  by  the  most  conclusive  testimony  the  main  posi- 
tion taken  in  the  memorial,  viz:  the  combination  of  paHies  in  the 
United  States  with  parties  out  of  the  United  States  by  *'  exclusive  traffic 
arrangements"  to  monopolize  the  foreign  tdegrfiphic  oorrespondenoej 
and^  through  the  same  instrumentalities^  the  domestic  telegraphic  corre- 
spondence also. 

Nothing  could  more  conclusively  show  the  identity  of  interest  and 
management  of  the  Atlantic,  Newfoundland  and  American  Telegraph 
Companies  than  this  ^^  summary  of  privileges  ;**  and  surely,  with  the 
proposed  bounty  of  the  British  and  American  governments,  their  ar- 
rangements embody  a  power  which  timid  men  might  justly  fear  to 
encounter.  It  is  against  the  oppression  of  that  power,  composed  as 
it  is  in  part  of  foreign  elements,  that  the  memorialists  ask  protection, 
not  only  for  their  own  business,  but  for  the  business  of  the  country, 
as  connected  with  the  telegraph  at  home  and  abroad. 

AMOS  KENDALL.  Chairman,  dec. 


2  ADDITIONAL  MAIL   FACILITIES. 

Readvedy  That  the  secretary  of  state  be  hereby  directed  to  forward 
a  copy  of  the  foregoing  resolution  to  our  senators  and  representatives 
in  Congress. 

STEPHEN  B.  SHELLEDY, 
Speaker  of  the  House  of  Bepreseniatives. 
DANIEL  ANDEBSON, 

President  pro  tern,  of  the  Senate. 

Approved  March  23, 1858. 

BALPH  P.  LOWE. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  from  the  original 
roll  on  file  in  my  office. 

ELIJAH  SELLS,  Secretary  of  State. 
By  JOHN  M.  DAVIS,  Deputy. 


S6th  CoNeBKBS, )  SENATE.  (  Mib.  Dco. 

1«/  Seaaion.    J  )  No.  237. 


RESOLUTION 

or  TBE 

LEGISLATURE  OF  THE  STATE  OF  IOWA, 

IN  RBLATIOM  TO 

The  pension  of  Catharine  Dickerson. 


April  16,  1858. — Referred  to  the  Committee  on  Pensions  and  ordered  to  be  printed. 


JOINT  RESOLUTION  relative  to  a  pension  for  Catharine  Dickerson. 

Whereas,  it  appears  to  the  general  assembly  that  Mrs.  Catharine 
Dickerson,  of  Muscatine  county,  is  the  widow  of  a  revolutionary 
soldier,  and  her  name  appears  upon  the  pension  list,  under  the  act  of 
1848,  while  in  fact,  from  the  date  of  her  marriage,  prior  to  1793, 
(competent  legal  testimony  of  which  appears  to  be  wanting^)  she  is 
entitled^  under  the  law  of  1836,  to  back  pay,  prior  to  1848,  to  that 
year,  (1836.)    Therefore— 

Be  ii  enacted  by  the  general  assembly  oj  the  State  of  Iowa,  That  our 
senators  in  Congress  be  instructed,  and  representatives  be  requested, 
to  use  their  best  endeavors  for  the  passage  of  a  law  for  the  relief  of  the 
said  Catharine  Dickerson,  in  procuring  back  pay,  from  the  year  1836 
to  1848,  at  the  rate  provided  by  law,  (|96  per  annum.) 

Be  it  further  resolved,  That  the  Secretary  of  State  be  instructed  to 
forward  a  copy  of  these  instructions  to  our  senators  and  representa- 
tives in  Congress  at  an  early  a  day  as  possible. 

STEPHEN  B.  SHELLEDY, 
Speaker  of  the  House  of  Representatives, 
OBAN  FAVILLE, 

President  of  the  Senate. 

Approved  March  22,  1858. 

BALPH  P.  LOWE. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  from  the  original 
roll  on  file  in  my  office. 

ELIJAH  SELLS, 

Secretary  of  Staie. 
By  JOHN  M.  DAVIS, 

Deputy. 
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RESOLUTION 

OP  THE 

LEGISLATURE  OF  THE  STATE  OF  IOWA, 


IN  FAVOR  OF 


An  appropricUion  of  money  for  a  double  track  railroad  around  the 
lower  rapids  in  the  Missiseippi,  on  the  Iowa  or  west  side  thereof. 


Afbil  16, 165&— Referred  to  the  Committee  on  Commerce  and  ordered  to  be  printed. 


JOINT  RESOLUTION  of  the  general  asMmbly  of  the  Sute  of  Iowa,  asking  an  appropriation 
of  money  for  a  double  track  railroad  around  the  lower  rapids  in  the  Mississippi  nrer,  on 
the  Iowa  or  west  side  thereof. 

Your  memorialists  would  represent :  That  whereas,  the  Congress 
of  the  United  States  has  heretofore  made  appropriations  of  money  for 
the  improvement  of  the  navigation  of  the  lower  rapids  in  the  Missis- 
sippi river  by  rock  excavation  in  the  bed  or  channel  of  the  river ;  and 

Whereas,  said  obstructions  affecting  injuriously  the  commerce  of 
half  the  States  of  the  Union,  has  been  partially  obviated  by  the 
Keokuk,  Mount  Pleasant,  and  Muscatine  railroad  company,  in  con- 
structing a  single  track  railroad  around  said  rapids,  but  without  the 
necessary  depot  buildings,  fixtures,  and  apparatus  for  removing  the 
large  amount  of  freight  from  the  boats  to  tne  cars,  and  vice  versa;  and 

Whereas,  the  travelling  interest  and  the  commerce  of  the  country 
demand  a  ready  and  safe  transit  around  said  rapids,  which  can  only 
be  adequately  accomplished,  in  the  judgment  of  your  memorialists, 
by  a  double  track  railroad,  (until  a  ship  canal  shall  be  constructed,) 
with  the  requisite  fixtures  and  apparatus  for  shipping  and  reshipping 
freight,  ana  passing,  without  hindrance  or  delay,  the  heavy  amount 
of  travel  always  to  be  found  upon  this  highway  of  the  States :  there- 
fore— 

Be  it  resolved  by  the  general  assembly  of  the  State  of  lowa^  That  it  is 
the  deliberate  sense  of  this  body  that  Congress  ought  to  share,  at 
least,  a  part  of  the  burden  of  overcoming,  in  some  practicable  method, 
this  obstruction  in  the  navigation  of  said  river,  and  for  this  purpose 
it  would  be  just  and  proper  to  appropriate  to  said  railroad  company 
some  $200,000,  to  be  applied  by  tnem  in  the  construction  of  another 
rack  around  said  rapids,  and  otherwise  enlarging  the  facilities  of 
ravel  Ad  freight  transportation  over  the  same. 
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And  be  it  further  re96lvedf  That  our  senators  and  representatiyes  in 
Oongress  be  instructed,  as  well  as  requested,  to  use  tneir  best  influ- 
ence with  the  government  to  make  the  appropriation  aforesaid  for  the 
{purposes  aforesaid,  and  that  the  secretary  of  state  be  required  to 
brward  a  copy  of  these  resolutions  to  our  senators  and  representatiyes 
in  Congress. 

STEPHEN  B.  SHELLEDY, 
Specbker  of  the  Bouse  of  BepreaentoHves. 
OEAN  FAVILLE, 

President  of  the  Senate. 
Approved  March  23,  1868. 

RALPH  P.  LOWE. 

I  hereby  certify  that  the  foregoing  is  a  true  copy  from  the  original 
roll  on  file  in  my  office* 

ELIJAH  SELLS, 

Secretary  of  State. 
By  JOHN  M.  DAVfe, 

Dq^uty. 


36th  Congbbss,  )  SENATE.  (  Mis.  Doc. 

Itt  Session.     )  I    No.  239. 


MEMORIAL 

OP  THE 

LEGISLATURE  OF  THE  STATE  OF  IOWA, 

IN  FATOR  OF 

The  repeal  of  the  duty  on  sugar. 


April  16, 1858. — Referred  to  the  Committee  on  Finance  and  ordered  to  be  printed. 


A  MEMORIAL  of  the  general  aaBembly  of  the  State  of  Iowa  to  ColagreBB,  in  favor  of  the 

repeal  of  the  dutj  on  sugar. 

Your  memorialists,  the  general  assembly  of  the  State  of  Iowa,  re- 
spectfully represent  that,  in  the  opinion  of  this  general  assembly,  the 
present  duty  of  twenty-four  per  cent,  ad  valorem  on  sugar  imported 
imposes  a  grievous  burden  upon  the  people  of  the  United  States. 

Sugar  is  an  article  in  general  use  by  all  classes  in  the  State  of 
Iowa,  and  is  regarded  as  one  of  the  necessaries  of  life.  It  was  not 
the  early  policy  of  our  government  to  levy  a  tax  on  those  articles  in 
as  common  use  by  the  poor  as  by  the  rich,  and  your  memorialists  can 
find  no  good  reasons  for  a  persistence  by  the  general  government  in 
its  present  practice  of  raising  a  revenue  of  many  millions  by  a  tariff 
on  the  food  of  the  poor.  Statistics  prove  that  the  sugar  tax  collected 
at  our  custom-houses,  and  the  necessary  advance  in  price  of  our  home 

Eroduction  from  the  cane,  amount  annually  to  the  sum  of  ten  mil- 
ons  of  dollars,  a  sum  which,  if  apportioned  among  the  States  of  the 
Union  according  to  population,  would  demonstrate  that  ours  pays  a 
heavier  tax  for  the  professed  encouragement  of  the  sugar  interest  of 
Louisiana  tlian  for  the  entire  support  of  the  State  government. 

Your  memorialists  do  not  conceive  it  to  be  the  duty  of  Congress  to 
protect  the  interests  of  a  single  State  without  a  reciprocal  benefit  to 
the  whole  country.  The  sugar  growing  interest  in  its  incipiency 
asked  but  temporary  encouragement  that  it  might  invite  capital  to 
this  branch  of  industry,  and  cheapen  the  price  of  sugar  and  molasses. 
That  promised  result  has  not  been  attained.  The  sugar  cane  is  an 
exotic,  and  so  uhsuited  is  our  territory  to  its  cultivation,  that  while 
one  thousand  pounds  is  an  average  crop  in  Florida  and  Louisiana, 
six  thousand  pounds  is  only  an  average  production  on  the  best  estates 
in  Cuba  and  other  islands  in  the  gulf.  The  hope  to  successfully 
compete  with  other  countries  in  the  growth  of  the  cane,  where  it  is  not 
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subject  to  frosts,  and  is  perennial,  is  proved  a  fallacy  by  the  expe- 
rience of  more  than  half  a  century ;  and  an  annual  premium  of  ten 
millions  of  dollars  to  one  class  of  industry  seems  disproportionate 
and  oppressive  to  those  who  are  not  rich,  but  strugglmg  with  the 
stern  realities  of  rural  and  pioneer  life,  as  are  many  of  our  con- 
stituency. Honarchical  governments  have  yielded  to  the  demands  of 
the  people  for  a  repeal  of  duties  on  necessary  articles  of  food,  and  for 
revenue  purposes  increased  the  tariff  on  the  essential  luxuries  of  the 
rich,  a  policy  which  we  trust  may  early  be  inaugurated  by  our 
republic. 

Your  memorialists,  therefore,  well  assured  that  the  tax  on  sugar  is 
equal  to  the  gross  value  of  all  our  home  productions  from  the  cane^ 
affording  a  direct  premium  to  the  planter^  pray  your  honorable  body 
to  at  once  place  sugar  on  the  free  list  of  imported  articles,  and,  to 
secure  this  end,  request  the  secretary  of  state  to  forward  a  certified 
copy  of  this  memorial  to  the  Speaker  of  the  House  of  Representatives 
and  President  of  the  Senate,  at  Washington,  to  be  by  them  laid 
before  their  respective  bodies;  also  to  each  of  our  delegation  in 
Congress. 

STEPHEN  B.  SHELLEDY, 
Speaker  of  the  House  of  Representaiivea. 

DANIEL  ANDERSON, 
President  pro  tern,  of  the  Senate. 
Approved  March  23,  1858. 

R.  P.  LOWE. 


I  hereby  certify  that  the  foregoing  memorial  is  a  true  copy  from 
the  original  on  file  in  my  office. 

ELIJAH  SELLS, 
Secretary  of  State. 
By  JOHN  M.  DAVIS, 

Deputy. 


S6in  CoNaoESB,  )  SENATE.  (  Mis.  Doo. 

IstSksaion.     $  ■  I  No.  240. 


LETTER 

or  THI 

DELEGATE  OF  THE  TERRITORY  OF  UTAH  IN  CONGRESS, 


ENCLOSING  THE 


Memorial  of  ddegatea  of  the  convention  which  assembled  in  Great  Salt 
Lake  Gitt/j  and  adopted  a  constitution  with  a  view  to  the  admission  cf 
Utah  into  the  Union  as  a  State,  together  with  a  copy  of  that  constitution. 


April  20,  1858. — ^Rea^,  ordered  to  lie  on  the  t&ble  and  be  printed. 


Washinoton  City,  April  19,  1858. 

Sib  :  May  I  respectfully  request  you  to  present  to  the  Senate  the 
memorial  and  constitution  which  you  will  herewith  receive. 
I  am,  sir,  with  high  respect,  your  obedient  servant, 

JOHN  M.  BERNHISEL, 

Delegate  from  Utah. 
Hon.  Benjamin  Fitzpatrick, 

President  of  the  Senate. 


Memorial  to  the  President  and  Gongress  of  the  United  States. 

Tour  memorialists,  delegates  in  convention  assembled  in  Great 
Salt  Lake  City,  Utah  Territory,  having  formed  and  unanimously 
adopted  a  constitution,  with  a  view  to  the  admission  of  Utah  into  the 
Union  as  a  State,  and  having  unanimously  elected  and  authorized 
Hons.  George  A.  Smith  and  John  Taylor  delegates,  to  present  the 
said  constitution  and  oiher  pertinent  documents  to  the  parent  govern- 
ment, and  solicit  a  favorable  action  thereon,  most  respectfully  repre- 
sent that  it  is  the  unanimous  and  earnest  desire  of  the  people  of  this 
Territory  that  their  delegates  be  favorably  received,  that  the  constitu- 
tion in  their  charge  meet  your  cordial  approval,  and  that  steps  be 
taken,  during  the  present  session  of  Congress,  for  the  admission  of 
Utah,  as  a  free  and  sovereign  State,  in  the  great  confederacy  of  our 
republic,  that  another  star,  shedding  mild  radiance  from  the  tops  of 
the  mountains  midway  between  the  borders  of  eastern  and  western 
civilization,  may  add  its  effulgence  to  that  bright  light  now  so  broadly 
illumining  the  governmental  pathway  of  nations,  and  another  link  be 
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united  to  the  western  extremity  of  that  strong  chain  of  States,  which 
it  is  most  certainly  desirable  should  stretch,  unbroken,  across  the 
broad  expanse  of  our  common  country,  from  the  rich  marts  of  the 
Atlantic  to  the  golden  coasts  of  the  Pacific. 

To  enlightened  statesmen  it  may  be  superfluous  to  allege  any  of  the 
numerous  weighty  reasons  in  favor  of  the  action  now  respectfully  soli- 
cited, and  most  confidently  anticipated,  yet  it  may  not  be  amiss  to 
briefly  adduce  a  few. 

The  constitution  which  will  be  presented  for  your  consideration  is 
unexceptionable  in  its  features  of  republicanism  and  equal  rights,  fol- 
lowing strictly  in  the  channel  of  the  constitutions  of  other  States.  The 
loyalty  of  Utah  has  been  variously  and  most  thoroughly  tested,  and 
has  ever  proved  pure,  even  as  we  trust  it  ever  will.  Our  position, 
over  one  thousand  miles  from  neighboring  settlements  on  either  hand, 
renders  the  proper  transaction  of  governmental  business,  as  now  re- 
quired to  be  conducted,  almost  a  nullity,  as  no  mail  has  reached  here 
by  the  eastern  route  since  the  26th  of  last  November,  a  period  of  four 
months,  an  occurrence  characteristic  of  its  past  history.  Almost 
entirely  unaided  we  have  settled  isolated  wilds  which  have  lain  unoc- 
cupied for  centuries,  except  by  the  untutored  savage  and  roving  moun- 
taineer, and  which  even  now,  were  we  to  seek  a  more  favored  region, 
would  soon  revert  to  their  former  condition  of  dreary  wastes,  and 
crumbling  ruins  would  alone  mark  the  sites  of  present  thriving  civili- 
zation. We  have,  to  a  goodly  degree,  tamed  the  fury  of  the  hordes 
of  aborigines  within  our  borders,  are  setting  them  peaceful  examples 
of  the  advantages  of  civilized  life  and  teaching  them  its  arts ;  and  feel 
abundantly  able  to  cope  with  the  malevolence  of  the  few  who  may  still 
prefer  bloodshed  to  peace. 

We  have  enacted  good  and  wholesome  laws,  guarantying  and  pro- 
tecting equally  the  constitutional  and  just  rights  and  privileges  of  all 
classes  of  residents,  and  of  those  travelling  through  our  borders.  And 
finally,  the  number  of  our  population  calls  for  and  warrants  a  more 
extended  sphere  of  governmental  operations  than  is  to  be  found  under 
a  territorial  organization;  and  aware  that  the  genius  of  our  free  insti- 
tutions most  justly  extends  to  the  governed  the  right  of  electing  their 
x)wn  rulers  and  officers,  and  of  enacting  their  own  laws  and  making 
all  needful  regulations  not  repugnant  to  the  Constitution  and  laws  of 
the  United  States,  which  we  have  no  design,  desire,  or  occasion  for 
contravening ;  therefore,  to  enable  the  people  of  the  Territory  of  Utah 
the  better  and  more  fully  to  exercise  those  governmental  privileges,  so 
dear  to  every  American  heart,  and  so  obviously  the  right  of  all  who 
dwell  beneath  the  stars  and  stripes  of  our  common  country,  we  do 
most  respectfully,  yet  earnestly,  solicit  the  early  admission  of  Utah 
as  a  free  sovereign,  and  independent  State,  upon  an  equal  footing 
with  the  States  now  forming  that  justly  renowned  confederacy,  whose 
motto  is  '*E  Pluribus  Unura." 

Done  in  convention,  in  Great  Salt  Lake  City,  Utah  Territory,  on 
the  twenty-seventh  day  of  March,  A.  D.  1850, 

J.  M.  GRANT, 
President  of  the  Convention. 

Thomas  Bullock,  Secretary. 
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coN^nruTioN  of  the  state  of  deseret. 
Preamble. 

Whereas,  all  citizens  of  the  United  States  have  the  right  guaranteed 
by  the  Constitution  to  make  those  laws  by  which  they  are  governed ; 
and 

Whereas,  it  appears  from  a  census  report,  made  pursuant  to  an  act 
of  the  late  legislature,  that  the  Territory  of  Utah  possesses  a  popula- 
tion sufficiently  numerous  to  justify  them  in  asserting  theic  claims  to 
this  inestimable  privilege : 

Therefore  we,  the  people,  grateful  to  the  Supreme  Being  for  the 
enjoyment  of  life  and  mercy,  and  feeling  our  dependence  on  Him  for 
a  continuance  of  those  blessings,  do  ordain  and  establish  the  following 
constitution.  • 

Article  I. 

Boundary  and  name. 

Section  1.  All  that  part  of  the  teiyritory  of  the  United  States  now 
known  as  Utah  Territory,  and  bounded  as  follows,  viz :  On  the  west 
by  the  State  of  California  ;  on  the  north  by  the  Territory  of  Oregon  ; 
on  the  east  by  the  summit  of  the  Bocky  mountains,  and  on  the  south 
by  the  thirty-seventh  (37th)  parallel  of  north  latitude,  is  hereby  formed 
into  a  free  and  sovereign  State,  and  named  Deseret. 

Article  II. 

Declaration  of  rights. 

Section  1.  In  republican  governments  all  men  should  possess  their 
natural  rights,  among  which  are  those  of  enjoying  and  defending  their 
life  and  liberty ;  acquiring,  possessing,  and  protecting  property,  and 
of  seeking  and  obtaining  their  safety  and  happiness. 

Sec.  2.  All  political  power  is  inherent  in  the  people,  and  all  free 
governments  are  founded  in  their  authority  and  instituted  for  their 
benefit ;  therefore  they  have  an  inalienable  and  indefeasible  right  to 
institute  government,  and  to  alter,  reform,  or  totally  change  the  same, 
when  their  safety,  happiness,  and  the  public  good  shall  require  it. 

Sec.  3.  All  men  shall  have  a  natural  and  inalienable  right  to  wor- 
ship God  according  to  the  dictates  of  their  own  consciences  ;  and  the 
general  assembly  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof,  or  to  disturb  any 
person  in  his  religious  worship  or  sentiments  ;  and  all  persons  demean- 
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ing  themselves  peaceably  as  good  members  of  this  State,  shall  be 
eqaally  under  the  protection  of  the  laws ;  and  no  subordination  or 
preference  of  any  one  sect  or  denomination  to  another  shall  ever  be 
established  by  law,  nor  shall  any  religious  test  be  ever  required  for 
any  office  of  trust  under  this  constitution. 

Sec.  4.  Any  person  of  this  State  who  may  hereafter  be  engaged, 
directly  or  indirectly,  in  a  duel,  either  as  principal  or  accessory  before 
the  fact,  shall  be  disqualified  from  holding  any  office  under  the  con- 
stitution and  laws  of  this  State. 

Sec.  5.  Every  person  may  speak  write  and  publish  his  sentiments 
on  all  subjects,  being  responsible  for  the  abuse  of  that  right ;  and  no 
law  shall  be  passed  to  abridge  the  liberty  of  speech  or  of  the  press. 

Sec.  6.  The  people  shall  be  secure  in  their  persons,  houses,  papers, 
and  possessions  from  unreasonable  searches  and  seizures. 

Sec.  7.  The  right  of  trial  by  jury  shall  remain  inviolate  ;  and  all 
prisoners  shall  be  heard  by  self  or  counsel,  at  their  own  election ; 
and  no  person  shall  be  held  to  answer  a  capital  or  otherwise  infamous 
crime  unless  on  presentment  or  indictment  of  a  grand  jury  ;  nor  shall 
any  person  be  subject,  for  the  same  offence^  to  be  twice  put  in  jeopardy 
of  life  or  limb,  nor  be  compelled,  in  any  criminal  case,  to  be  a  witness 
against  himself. 

Sec.  8.  All  penalties  and  punishments  shall  be  in  proportion  to  the 
ofience ;  and  all  ofiences,  before  conviction,  shall  be  bailable,  except 
capital  offences,  where  the  proof  is  evident  or  the  presumption  great ; 
excessive  bail  shall  not  be  required. 

Sec.  9.  The  writ  of  habeas  corpus  shall  not  be  suspended,  unless  in 
case  of  rebellion  or  invasion,  or  the  public  safety  shall  require  it. 

Sec.  10.  Treason  against  this  State  shall  consist  only  in  levying 
war  against  it,  or  adhering  to  its  enemies,  or  giving  them  aid  and 
comfort. 

Sec.  11.  The  general  assembly  shall  pass  no  bill  of  attainder,  or 
eoc-post  facto  law,  or  law  impairing  the  obligation  of  contracts. 

Sec  12.  The  law  shall  not  be  suspended  but  by  legislative  authority. 

Sec.  13.  The  right  of  petition  by  the  people  shall  be  preserved  in- 
violate. 

Sec.  14.  The  right  of  citizens  to  keep  and  bear  arms  for  common 
defence  shall  not  be  questioned. 

Sec.  15.  Private  property  shall  not  be  taken  for  public  use  without 
just  compensation. 

Sec.  16.  No  standing  army  shall  be  kept  up  in  this  State  in  time  of 
peace,  and  the  military  shall  at  all  times  and  in  all  places  be  in  strict 
subordination  to  civil  power. 

Sec  17.  The  enumeration  of  certain  rights  shall  not  be  construed 
to  impair  or  deny  others  retained  by  the  people. 

Artklb  III. 

The  powers  of  government  of  the  State  of  Deseret  shall  be  divided 
into  three  distinct  departments,  viz :  legislative,  executive,  and  ju- 
dicial. 
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Article  IV. 
Of  the  hgislcUive. 

Section  1.  The  legislative  authority  shall  be  vested  in  a  general  as- 
sembly, consisting  of  a  senate  and  house  of  representatives,  the  mem- 
bers of  which  shall  be  elected  by  the  people. 

Sec.  2.  The  sessions  of  the  general  assembly  shall  be  annual,  until 
otherwise  provided  by  legislative  enactment;  and  the  first  session 
shall  be  as  nereinafter  provided. 

Sec.  3.  The  members  of  the  house  of  representatives  shall  be  chosen 
biennially  by  the  qualified  electors  of  their  respective  districts,  whoso 
term  of  office  shall  continue  two  years  from  the  day  of  their  election. 

Sec.  4.  Senators  shall  be  chosen  in  the  same  manner  as  the  repre- 
sentatives, whose  term  of  office  shall  continue  four  years  from  the  day 
of  their  election. 

Sec.  5.  No  person  shall  be  a  member  of  the  general  assembly  except- 
he  be  a  free  white  male  citizen  of  the  United  States,  and  an  inhabitant 
of  this  State  one  year  preceding  the  time  of  his  election,  and  has,  at 
his  election,  an  actual  residence  in  the  district  he  may  be  chosen  to 
represent. 

Sec.  6.  The  general  assembly  shall  have  power  to  prescribe  the 
number  and  make  the  apportionment  of  senators  and  representatives : 
Providedy  the  number  of  senators  shall  not  be  less  than  one-third  nor 
more  than  one-half  of  the  representatives  ;  and  at  its  first  session  the 
general  assembly  shall  be  divided  by  lot,  as  equally  as  may  be,  into 
two  classes  ;  the  seats  of  the  representatives  of  the  first  class  shall  be 
vacated  at  the  expiration  of  one  year,  and  of  the  senators  of  the  first 
class  at  the  expiration  of  two  years. 

Sec.  7.  Each  house  shall  choose  its  own  officers,  and  judge  of  the 
qualification^  election,  and  return  of  its  own  members. 

Sec.  8.  A  majority  in  each  house  shall  constitute  a  quorum  to  da 
business ;  but  a  smaller  number  may  adjourn  from  day  to  day,  and 
compel  the  attendance  of  absent  members,  in  such  manner  and  under 
such  penalty  as  each  house  may  provide. 

Sec.  9.  Each  house  shall  have  all  powers  necessary  for  a  branch  of 
the  general  assembly  of  a  free  and  independent  government. 

Sec.  10.  Each  member  of  the  general  assembly  shall  be  privileged 
from  civil  arrest  during  any  session,  and  in  going  to  and  returning 
from  the  same. 

Sec.  11.  Neither  house  shall,  without  the  consent  of  the  other,  ad- 
journ for  more  than  three  days,  nor  to  any  other  place  than  that  in 
which  they  may  bo  sitting. 

Sec.  12.  The  members  of  the  general  assembly  shall  take  an  oath 
or  affirmation  to  support  the  Constitution  of  the  United  States  and  of 
this  State,  which  may  be  administered  by  each  other,  or  by  any  person 
qualified  to  administer  oaths. 

Sec.  13.  The  veto  power  of  the  governor  shall  be  allowed  by  the 
general  assembly,  except  on  bills  which,  when  reconsidered,  shall  be 
again  passed  by  a  majority  of  two-thirds  ;  and  any  bill  vetoed  by  the 
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governor  shall  be  returned  within  ten  days  (Sundays  excepted)  with 
his  objections,  otherwise  it  shall  become  a  law,  unless  the  general 
assembly,  by  adjournment,  prevent  its  return. 

Sec.  14.  Every  law  passed  by  the  general  assembly  shall  take  effect 
from  and  after  its  publication,  unless  otherwise  provided  at  the  time 
of  its  enactment. 

Sec.  15.  At  the  first  election  after  this  constitution  takes  effect  the 
voters  of  this  State  shall  elect  the  same  number  of  senators  and  repre- 
sentatives as  are  now  elected  to  the  legislative  assembly  of  the  Terri- 
tory of  Utah,  and  according  to  the  present  apportionment. 

Sec  16.  The  legislative  power  of  the  general  assembly  of  this  State 
shall  extend  to  all  rightful  subjects  of  legislation  consistent  with  the 
Constitution  of  the  United  States  and  of  this  State. 


Article  V. 
Of  the  Eocecuiive. 

Section  1.  The  executive  power  shall  be  vested  in  a  governor,  whose 
term  of  office  shall  be  four  years.  A  lieutenant  governor  shall  be 
elected  at  the  same  time  and  for  the  same  term,  who  shall  be  the 
president  of  the  senate. 

Sec.  2.  No  person  shall  be  eligible  to  the  office  of  governor  or  lieu- 
tenant governor  who  has  not  been  a  citizen  of  the  United  States  six 
years,  and  a  resident  of  this  State  four  years  next  preceding  his  election. 

Sec.  3.  The  governor  shall  be  commander-in-chief  of  the  militia, 
navy,  and  all  the  armies  of  this  State. 

Sec.  4.  He  shall  transact  all  executive  business  with  the  officers  of 
government,  civil  and  military,  and  may  require  information  in  writ- 
ing from  the  officers  of  the  executive  department  upon  any  subject 
relating  to  the  duties  of  their  respective  offices. 

Sec.  5.  He  shall  see  that  the  laws  are  faithfully  executed. 

Sec.  6.  When  any  office  shall  from  any  cause  become  vacant,  and 
no  mode  is  prescribed  by  the  constitution  and  laws  for  filling  such 
vacancy,  the  governor  shall  have  power  to  fill  such  vacancy  by  ap- 
pointment and  commission,  which  shall  expire  when  such  vacancy 
shall  be  filled  by  due  course  of  law. 

Sec.  7.  He  shall  also  have  power  to  convene  the  general  assembly  by 
proclamation,  when,  in  his  opinion,  the  interests  of  the  State  require  it. 

Sec.  8.  He  shall  communicate  by  message  to  the  general  assembly, 
at  every  session,  the  condition  of  the  State,  and  recommend  such  mea- 
sures as  he  in  his  wisdom  shall  deem  expedient. 

Sec.  9.  In  case  of  disagreement  in  the  general  assembly  with  regard 
to  the  time  of  adjournment,  the  governor  shall  have  power  to  dissolve 
the  session  by  'proclamation. 

Sec.  10.  No  person  shall,  while  holding  any  lucrative  office  under 
the  United  States  or  this  State,  execute  the  office  of  governor,  except 
as  shall  be  prescribed  by  law. 

Sec.  11.  The  governor  shall  have  power  to  grant  reprieves  and  par- 
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dons,  and  commute  punishments  after  conviction,  except  in  cases  of 
impeachment. 

8bc.  12.  There  shall  be  a  seal  of  this  State,  which  shall  be  kept  by 
the  governor  and  used  by  him  oflScially,  and  be  called  **  Great  Seal  of 
the  State  of  Deseret." 

Sbc.  13.  All  grants  and  commissions  shall  be  in  the  name  and  by 
the  authority  of  the  people  of  the  State  of  Deseret,  sealed  with  the 
great  seal  of  State,  signed  by  the  governor,  and  countersigned  by  the 
secretary  of  state. 

Sec.  14.  A  secretary  of  state,  treasurer,  auditor  of  public  accounts, 
and  attorney  general,  shall  be  elected  by  the  general  assembly,  who 
shall  continue  in  office  for  the  term  of  four  years,  and  shall  perform 
such  duties  as  may  be  assigned  them  by  law. 

Sec.  15.  In  case  of  impeachment  of  the  governor,  his  removal  from 
office,  death,  resignation,  or  absence  from  the  State,  the  powers  and 
duties  of  the  office  shall  devolve  upon  the  lieutenant  governor  until 
such  disability  shall  cease  or  the  vacancy  be  filled. 


Article  VI, 
Of  the  judidcd* 

Section  1.  The  judicial  power  shall  be  vested  in  a  supreme  court, 
district  courts,  and  such  inferior  courts  as  the  general  assembly  may 
from  time  to  time  establish. 

Sec.  2.  The  supreme  court  shall  consist  of  a  chief  justice  and  two 
associates,  two  of  whom  shall  be  a  quorum  to  hold  courts. 

Sec.  3.  The  supreme  judges  shall  be  elected  by  the  general  assembly 
for  the  term  of  six  years  after  the  first  election  under  this  constitution. 
At  said  first  election  one  shall  be  elected  for  two  years,  one  for  four 
years,  and  one  for  six  years. 

Sec.  4.  The  judges  of  the  supreme  court  shall  be  conservators  of  the 
peace  throughout  the  State,  and  shall  exercise  such  other  jurisdiction 
and  appellate  powers  as  shall  be  prescribed  by  law. 

Sec.  5.  Until  otherwise  provided  by  the  general  assembly  the  State 
is  hereby  divided  into  eleven  judicial  districts,  as  follows  : 

Great  Salt  Lake  and  Summit  counties  shall  compoi|e  the  first  judi- 
cial district. 

Utah  and  Cedar  counties  shall  compose  the  second  judicial  district. 

Juab  and  San  Pete  counties  shall  compose  tho  third  judicial  district. 

Millard  and  Beaver  counties  shall  compose  the  fourth  judicial  dis- 
trict. 

Iron  and  Washington  counties  shall  compose  the  fifth  judicial  dis- 
trict. 

Carson  county  shall  compose  the  sixth  judicial  district. 

Humboldt,  St.  Mary's,  Greasewood,  and  Malad  counties  shall  com- 
pose .the  seventh  judicial  district. 

Cache  and  Box  Elder  counties  shall  compose  the  eighth  judicial 
district. 
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Weber  and  Davis  counties  shall  compose  the  ninth  judicial  district. 

Green  River  county  shall  compose  the  tenth  judicial  district. 

Tooele,  Shambip,  and  Deseret  counties  shall  compose  the  eleventh 
judicial  district. 

Sec.  6.  The  judges  of  the  district  courts  shall  be  elected  by  the 
electors  of  their  respective  districts,  whose  term  of  office  shall  be  two 
.  years,  and  shall  have  such  jurisdiction  as  may  be  prescribed  by  the 
general  assembly. 

Sec  7.  The  style  of  all  process  shall  be  *^  State  of  Deseret,"  and 
all  criminal  prosecutions  shall  be  in  the  name  and  by  the  authority  of 
the  people  of  the  State. 

Article  VII. 

0/  elections. 

Section  1.  All  male  persons  over  twenty-one  years  of  age  having  a 
residence  of  six  months  in  this  State,  being  citizens  of  the  United 
States,  shall  be  entitled  to  vote. 

Sec.  2.  Electors  shall,  in  all  cases,  except  treason,  felony,  or  breach 
of  the  peace,  be  privileged  from  arrest  on  the  days  of  election,  during 
their  attendance  at  such  election,  going  to  and  returning  therefrom. 

Sec  3.  No  elector  shall  be  obliged  to  perform  military  duty  on  the 
day  of  election,  except  in  time  of  war  or  public  danger. 

Sec  4.  No  person  in  the  military,  naval,  or  marine  service  of  the 
United  States,  by  being  stationed  in  any  garrison,  barrack,  military 
or  naval  place  or  station  within  this  State  shall  be  entitled  to  vote 
unless  otherwise  provided  for  by  law. 

Sec  5.  No  idiot  or  insane  person,  or  person  guilty  of  any  infamous 
crime  shall  be  entitled  to  the  privilege  of  an  elector. 

Sec  6.  The  first  general  election  under  this  constitution  shall  be 
held  at  such  time  as  the  acting  governor  of  this  Territory,  by  procla- 
mation, shall  appoint,  for  the  election  of  a  governor,  lieutenant  gov- 
ernor, representatives  in  the  Congress  of  the  United  States,  members 
of  the  general  assembly,  and  all  other  officers  of  this  State,  as  pro- 
vided for  in  this  constitution.  Said  election  shall  be  conducted  and 
returns  made  in  accordance  with  the  existing  laws  of  the  Territory  of 
Utah  at  the  time  when  said  election  shall  be  called. 

Sec  7.  The  first  meeting  of  the  general  assembly  shall  be  as  directed 
by  proclamation  by  the  governor  elect,  and  subsequent  sessions  shall 
be  held  as  provided  by  law. 

Article  VIII. 

Of  the  militia. 

Section  1.  The  militia  of  this  State  snail  be  composed  of  all  able- 
bodied  male  citizens  between  the  ages  of  18  and  45  years,  except  such  as 
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are  or  may  hereafter  be  exempt  by  the  laws  of  the  United  States  or  of 
this  State,  and  shall  be  armed,  equipped,  and  trained  as  the  general 
assembly  may  provide  by  law. 

Sec.  2.  All  commissioned  officers  of  the  militia  shall  be  elected  as 
the  general  assembly  shall  prescribe,  and  shall  be  commissioned  by 
the  governor  of  the  State. 

Article  IX. 

Amendments  of  the  Constitution. 

Section  1.  If  at  any  time  the  general  assembly  deem  it  necessary, 
and  for  the  best  interests  of  the  State,  that  this  constitution  be  revised, 
altered,  or  amended,  they  shall  cause  such  proposed  revisions,  altera- 
tions, or  amendments  to  be  published  in  the  same  manner  as  provided 
for  notices  of  elections,  and  submitted  to  the  votes  of  the  electors  of 
the  commonwealth  at  their  next  general  election  ;  and  if  a  majority 
of  said  electors  shall  vote  in  favor  of  such  proposed  revisions,  altera- 
tions, or  amendments,  the  same  shall  thereafter  become  parts  of  this 
constitution,  otherwise  this  constitution  shall  remain  unaltered. 

Article  X. 

Miscellaneous  Provisions. 

• 

Section  1.  In  order  that  no  inconvenience  may  arise  in  passing  from 
a  territorial  to  a  State  government,  it  is  hereby  declared  that  the 
present  organization,  laws,  and  everything  pertaining  to  the  terri- 
torial government  of  Utah,  shall  remain  in  rail  force  and  virtue  inlaw, 
until  superseded  by  the  action  of  the  State  government  under  the  pro- 
visions of  this  constitution. 

Sec.  2.  The  compensation  of  the  ffovernor,  lieutenant  governor, 
judges,  members  of  the  general  assembly,  and  all  other  officers,  shall 
be  as  may  be  prescribed  by  law. 

Sec.  3.  All  officers  of  this  State  may  continue  in  office  until  supe- 
eeded  by  their  successors. 

Sec.  4.  The  officers  created  by  virtue  of  this  constitution  shall  take 
an  oath  or  affirmation  to  support  the  Constitution  of  the  United  States^ 
and  of  this  State,  and  to  faithfully  perform  the  duties  of  their  office. 

Sec.  5.  The  general  assembly  shall  encourage  education. 

J.  M.  Grant,  S.  M.  Blair, 

Daniel  U.  Wells,  Orson  Pratt,  sen., 

Albert  Harrington,  Parley  P.  Pratt, 

Edwin  D.  Woolley,  J.  Chittle, 

Almon  W.  Bobbett,  Samuel  W.  Richards, 

John  F.  Kinney,  Geo.  P.  Stiles, 

William  Bell,  T.  S.  Williams, 

Garland  Dent,  Great  Salt  Lake  County. 

W.  H.  Hooper, 

Mis  Doc.  240 2 
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Louis  Farr, 

Leonard  E.  Harrington, 

Chauncey  W.  West, 

James  C.  Snow, 

Lorenzo  Snow, 

B.  F.  Johnson, 

Jonathan  C.  Wright, 

Joseph  A.  Kelting, 

Weber  County. 

Aaron  Johnson, 

Utah  County. 

Joseph  Holbrook, 

James  Leithead^ 

Madison  D.  Hambleton, 

J,  D.  Parker, 

Juab  County. 

Davis  County. 

Israel  Morley, 

Geo.  D.  Smith, 

George  Peacock, 

J.  C.  Haight, 

San  Pete  County. 

Iron  County. 

' 

Samuel  P.  Hoyt, 

John  D.  Lee, 

Eeuben  M.  Bride, 

Washington  County. 

Millard  County. 

Ezra  T.  Benson, 

Enoch  Reise, 

Tooele  County. 

Carson  County. 

1' 

85th  Consbssb,  >  SENATE.  ( Mm.  Doc. 

la  Session.     \  I  No.  241. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  20, 1658.— Ordered  to  be  printed. 


AMENDMENT 

Proposed  by  Mr.  Houston  to  his  resolution  of  February  16,  1858,  viz: 
Strike  out  all  after  the  word  '^  whereas"  and  insert  the  following : 

The  events  connected  with  the  numerous  eflTorts  of  the  people  of 
Mexico  to  establish,  upon  a  reliable  basis,  an  orderly  system  of  self- 
government,  have  invariably  resulted  in  complete  failure ;  and  whereas 
we  condition  of  Mexico  is  such  as  to  excite  alarming  apprehensions 
that  she  may  precipitate  herself  into  a  wild  condition  of  anarchy  ;  and 
the  more  so,  as  she  has  demonstrated,  from  time  to  time,  her  utter 
inability  to  suppress  intestine  commotions  and  tb  conquer  the  hordes 
of  bandits  by  which  she  is  infested ;  and  whereas  the  United  States  of 
of  America,  on  account  of  the  continental  policy  which  they  cherish 
and  desire  to  enforce,  can  never  permit  Mexico  to  be  resubjugated  by 
Spain,  or  placed  under  the  dominion  of  any  foreign  power ;  and 
wnereas  one  of  the  most  important  duties  devolving  upon  civilized 
governments  is  to  exact  from  adjoining  nations  the  observance  of  good 
neighborhood,  thus  shielding  themselves  against  impending  or  even 
remote  injury  to  their  border  security  :  therefore — 

Re»cHvedj  That  a  select  committee  of  seven  be  raised  to  inquire  into 
and  report  to  the  Senate  whether  or  not  it  is  expedient  for  the  govern- 
ment of  the  United  States  of  America  to  declare  and  maintain  a  pro- 
tectorate over  the  so-called  republic  of  Mexico,  in  such  form  and  to 
such  an  extent  as  shall  be  necessary  to  secure  to  this  Union  good 
neighborhood,  and  to  the  people  of  said  country  the  benefits  of  an 
orderly  and  well  regulated  republican  government. 


35th  Congmss,  I  SENATE.  C  Mis.  Doc. 

l8t  Session.     S  I  No.  242. 


RESOLUTION 

OF  THE 

LEGISLATURE  OF  THE  STATE  OF  WISCONSIN, 

IX   BILATION  TO 

The  admission  of  Kansas  into  the  Union  as  a  Siaie. 


April  21,  1858. — Ordered  to  lie  on  the  table  and  be  printed. 


JOINT  RESOLUTION  relative  to  the  Lecompton  constitution. 

Resolved  by  the  people  of  the  State  of  Wisconsin  represented  in  senate 
and  assembly  J  first,  That  Congress  has  no  power  by  the  Constitution, 
or  of  common  right,  to  create  a  State  or  form  a  constitution  for  any 
people  without  their  consent,  and  that  any  attempt  to  exercise  such 
power  should  be  regarded  as  a  dangerous  innovation,  alike  subversive 
of  the  fundamental  principles  upon  which  our  national  institutions 
rest  and  of  the  declaration  contained  in  the  charter  of  our  national 
liberties — that  all  governments  derive  their  just  powers  from  the  con- 
sent of  the  governed. 

Second.  That  the  people  of  this  State  do  solemnly  protest  against 
the  passage  of  any  act  or  resolution  by  Congress  introducing  or  ad- 
mitting Kansas  into  the  federal  Union  as  one  of  the  States  thereof, 
under  the  instrument  commonly  denominated  the  Lecompton  consti- 
tution, or  under  any  constitution  which  shall  not  have  been  first 
submitted,  as  a  whole,  to  a  fair  vote  of  the  people  thereof,  and  have 
been  by  them  ratified  and  approved. 

Third.  That  they  are  alike  opposed  to  the  passage  of  any  act  pro- 
viding for  the  formation  of  a  constitutional  convention  in  the  Territory 
of  Kansas,  unless  said  act  shall  provide  for  just  apportionment  of 
delegates  to  said  convention,  based  upon  the  number  of  inhabitants  in 
said  Territory,  and  the  election  of  such  delegates  by  a  fair  vote  of  the 
resident  people  ;  and  unless  provision  is  made  in  said  act  for  a  sub- 
mission of  any  constitution  which  may  be  formed,  in  all  its  parts,  as 
a  whole,  to  a  fair  vote  of  the  people  for  their  acceptance  or  rejection. 

Fourth,  That  the  passage  of  any  act  or  resolution,  in  the  nature  of 
a  compromise  or  otherwise,  whereby  the  admission  of  Kansas  as  a 
State  is  made  a  condition  to  the  admission  of  any  other  newly  formed 
State,  or  to  the  organization  of  any  new  Territory,  would  be  a  viola- 
tion both  of  right  and  of  the  principles  of  just  government. 


2  LECOMPTON  CONSTITUTION. 

Beaolvedy  That  the  governor  be  requested  to  forward  a  copy  of  the 
foregoing  resolves  to  each  of  the  senators  and  representatives  in  Con- 
gress for  this  State,  to  be  by  them  laid  before  Congress. 

F.  8.  LOVELL, 

Speaker  of  the  Assembly. 

H.  H.  GILES, 
President  of  the  Senate  pro  tern. 

Approved  April  15,  1858. 

ALEX.  W.  RANDALL. 


State  op  Wisconsin, 
Secretary's  Office.    J  ^' 

The  secretary  of  state  of  the  State  of  Wisconsin  does  hereby  certifj 
that  the  foregoing  joint  resolutions  hfive  been  compared  with  the 
original  enrolled  resolutions  in  this  office,  and  that  the  same  is  a  trae 
and  correct  copy  thereof,  and  of  the  whole  of  such  original. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
p         -1     great  seal  of  the  State,  at  the  capitol,  in  Madison,  this  16th 

LSBAL.J      5        ^^  j^      .^    ^    jy    ^ggg 

J.   D.  EUGGLE8, 
Assistant  Secretary  of  State. 


35th  Congrbbs,  (  SENATE.  (  Mis.  Doo. 

l9t  Session.    )  I  No.  243. 


RESOLUTION 


LEGISLATURE  OF  THE  STATE  OF  NEW  YORK, 

BMQOWmXQ 

The  Senators  and  Representatives  of  that  State  in  Congress  to  use  aU 
honorable  means  to  Main  the  promotion  of  Lieutenant  Maury  to  such 
rank  in  the  navy  as  his  eminent  services  and  merits  entitle  him. 


April  26, 1858. — Ordered  to  lie  on  the  table  and  be  printed. 


State  op  Nkw  York, 
In  Assembly y  April  14,  1858. 

On  motion  of  Mr.  Fullerton,  the  following  preamble  and  resolutions 

were  adopted : 

Whereas,  Lieutenant  Maury,  of  the  United  States  navy,  having,  by 
his  unwearied  industry  and  the  application  of  his  vast  scientific  skill, 
made  discoveries  respecting  the  winds  and  currents  which  furnish 
additional  security  to  ocean  navigation,  add  to  the  protection  of  com- 
merce, and  contribute  to  enhance  our  commercial  character  and  great- 
ness as  a  people,  has  entitled  himself  to  the  thanks  of  hiscountrymen, 
and  to  honorable  advancement  and  promotion  : 

Therejorey  (if  the  Senate  concur,)  he  it  resolved^  That  our  senators 
and  representatives  in  Congress  be,  and  they  are  hereby,  requested  to 
use  all  honorable  means  to  obtain  the  promotion  of  Lieutenant  Maury 
to  such  rank  in  the  navy  as  his  eminent  services  and  merits  entitle 
him  to. 

And  he  it  further  resolved^  That  his  excellency  the  governor  be,  and 
he  hereby  is,  requested  to  forward  a  c6py  of  these  resolutions  to  each 
of  our  said  senators  and  representatives. 

By  order.  D.  WILSON,  Clerk. 

In  Senate,  April  15,  1858. 
Concurred  in  without  amendment. 

By  order.  S.  P.  ALLEN,  Clerk. 


35th  Conqrbbb,  )  SENATE.  ( Mis.  Doo. 

Ist  Session.     K  I  No.  244. 


RESOLUTION 

or   THB 

LEGISLATURE  OF  THE  STATE  OF  VIRGINL\, 


DT   FAVOR   or 


The  final  aetUemeffU  of  half -pay  to  officers  of  the  revolutionary  war^ 
promised  by  resoltUiona  of  me  oorUinerUai  Congresa. 


April  26, 1856.— Ordered  to  lie  on  the  table,  and  be  printed. 


A  RESOLUTION  for  the  final  oettlement  of  half-pay  to  officen  of  the  reyolationarj  war, 
adopted  by  the  general  aMemoy  March  35, 1658. 

Whereas  the  resolutions  of  the  continental  Congress  of  the  21st  of 
October,  1780,  January  7,  1781,  and  March  8,  1785,  promised  half- 
pay  for  life  to  the  officers  of  the  reyolutionary  army  who  should  serve 
to  the  end  of  the  war,  or  until  the  time  of  their  reduction : 

And  whereas  the  commutation  certificates  issued  after  the  war  in 
lieu  of  said  half-pay  were  greatly  depreciated  in  value,  so  that  the 
engagements  of  Congress  to  the  said  officers  have  not  been  fully 
discharged: 

Beaolved,  That  our  senators  in  Congress  be  instructed,  and  our  rep- 
resentatives requested,  to  advocate  and  vote  for  any  bill  now  before 
Congress,  or  which  may  hereafter  be  introduced,  providing  for  the 
final  settlement  and  payment  of  the  half-pay  promised  by  the  resolu- 
tions aforesaid,  and  that  the  governor  of  this  Commonwealth  be 
requested  to  transmit  to  each  of  our  senators  and  representatives  in 
Congress  a  copy  of  this  preamble  and  resolution. 


ExBcunvE  Department, 
Bichnumd,  April  19, 1868. 

Sir  :  I  have  the  honor  to  transmit  to  you  the  annexed  copy  of  a 
joint  resolution  adopted  at  the  late  session  of  the  general  assembly. 
Very  respectftiUy, 

HENBY  A.  WISE. 
Hon.  Robert  M.  T.  Huktbr, 

City  of  Washington,  D.  0. 


35TII  OoNGRBSs,  I  SENATE.  ( Mis.  Doc. 

Ti9t  Session.     S  I  No.  245. 


MEMORIAL 


AMERICAN  TELEGRAPH  COMPANY, 

IK  ANSWER   TO 

The  memorial  of  the  Magnetic  Telegraph  Company  and  the  New  Eng^ 
land  Union  Telegraph  Company^  and  remonstrating  against  the  prayer 
of  their  mennorial  being  granted. 


April  22,  1858. — Referred  to  the  Committee  on  the  Judiciary.     Motion  to  print  referred  to 

the  Committee  on  Printing. 

Mat  4, 1858. — Report  in  favor  of  printing  submitted,  considered,  and  agreed  to. 

To  the  Senate  and  House  of  Representatives  of  the  United  States  of  Amer* 
ica  in  Congress  assembled : 

The  answer  and  remonstrance  of  the  American  Telegraph  Company 
to  the  **  memorial"  of  the  Magnetic  Telegraph  Company  and  the 
New  England  Union  Telegraph  Company,  and  the  supplement  thereto, 
which  memorial  bears  date  March  10,  1858,  and  is  signed  by  Amos 
Kendall  and  others,  committee,  &c.,  respectfully  represents : 

That  said  memorial  prays  for  the  passage  '^  of  a  general  law  which 
shall  prevent  combinations  between  citizens  or  companies  in  the  United 
States,  and  monopolists  or  companies  out  of  the  United  States,  for  the 
purpose  of  oppressing  telegraph  companies,  and  monopolizing  the 
business  of  telegraphing  in  the  United  States,  and  shall  enable  all 
telegraph  lines  m  the  United  States  to  form  connexions  with  all  tele- 
graph lines  approaching  their  borders  on  terms  of  perfect  equality." 

Your  remonstrants  find  it  difficult  to  believe  that  Congress  could, 
in  any  event,  be  induced  seriously  to  contemplate  the  passage  of  such 
a  law,  striking,  as  it  would^  without  cause,  at  the  ordinary  business 
arrangements  of  companies,  acting  under  and  amenable  to  the  laws 
of  the  States  or  governments  by  which  they  are  created,  and,  as  your 
remonstrants  believe,  interfering  unnecessarily  to  embarrass  commu- 
nication with  other  countries,  to  discourage  enterprise,  and  to  give  to 
one  the  fruits  of  the  labor  and  expenditure  of  another. 

Your  remonstrants  beg  leave  to  submit  the  following  reasons  against 
the  passage  of  such  a  law  : 

It  is  asked  for  by  ttvo  only  of  the  ten  or  twelve  leading  telegraph 
companies  of  the  United  States. 

The  grievance  complained  of  is,  that  the  pecuniary  interests  of  these 
two  companies  are  not  to  be  benefitted  to  the  extent  they  had  antici- 
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pated,  in  the  event  of  the  successful  completion  of  the  Atlantic  tele- 
graph ;  while  it  is  a  fact  that  the  memorialists,  though  repeatedlj 
invited,  have  refused  to  contribute  any  part  of  the  capital  required  for 
such  Atlantic  telegraph,  but,  on  the  contrary,  have  opposed  the  enter- 
prise before  Congress,  and  through  the  public  presses  under  their 
control,  as  well  covertly  as  openly. 

The  injustice  of  such  a  law  will  be  apparent  when  it  is  considered 
that  parties  who,  by  the  expenditure  of  millions  in  an  undertaking  of 
the  greatest  hazard,  should  establish  communication  from  the  political 
or  commercial  capital  of  the  United  States  to  Europe,  would  find  them- 
selves compelled,  in  the  event  of  success,  to  turn  over  at  the  frontier 
an  equal  share  of  the  business  to  those  who  had  incurred  no  risk,  who 
might  be  wholly  irresponsible,  and  who  could  perform  the  service  only 
in  a  most  inferior  manner,  without  forfeiting  their  claim  to  eqnsl 
consideration  with  the  best. 

It  is  worthy  of  consideration,  also,  whether  a  telegraph  company, 
receiving  important  despatches  in  a  foreign  country  for  transmission 
to  Washington  or  to  New  York,  and  transferring  them  at  the  fron- 
tier to  another,  in  whose  hands  they  should  be  delayed,  altered,  or 
lost,  would  not  be  held  responsible  for  the  damage  resulting  from 
such  delay,  error,  or  loss,  and  be  themselves  without  remedy. 

And  if  it  be  proper  that  telegraph  lines  crossing  the  boundary  of 
the  United  States  should  be  compelled  to  transfer  at  that  point  to 
other  parties  a  portion  or  all  of  the  despatches  which  are  destined  for 
places  in  the  United  States,  it  would  appear  to  be  within  the  province 
of  each  State  through  which  telegraph  lines  may  run  to  make  a  like 

{)rovi«ion  relative  to  all  lines  approaching  their  borders.  If  such  a 
aw  be  proper  in  relation  to  telegraph  lines,  it  would  be  equally  so  if 
applied  to  railroad,  steamboat,  express,  and  transportation  companies. 

The  law  sought  by  the  memorialists  is  designed  solely  for  their 
benefit,  all  of  the  other  leading  telegraph  companies  of  this  continent 
being  entirely  satisfied  with  their  arrangements  for  connexion  with 
the  Atlantic  line. 

It  would,  therefore,  though  professing  to  be  general  in  its  character, 
have  the  most  obnoxious  features  of  special  legislation. 

Although  the  memorialists  profess  to  be  prompted  only  by  a  desire 
to  share  in  the  business  coming  over  the  Atlantic  line,  they  ask  for  a 
law  which  would  equally  embarrass  communication  with  Canada  or 
the  other  British  provinces,  or  with  Cuba  or  Mexico. 

The  law  sought  for  would  interfere  with  contracts  that  have  been  in 
force  for  many  years  between  telegraph  companies,  the  propriety  of 
which  has  never  been  called  in  question,  and  for  some  of  which  valu- 
able considerations  have  been  given  .^ 

Your  remonstrants  do  not  comprehend  why  such  a  law  should  be 
made  applicable  to  telegraph  lines  approaching  the  bordern  of  the 
United  States  any  more  than  to  those  which  are  wholly  within  the 
United  States ;  and  yet  the  memorialists  admit,  in  said  memorial,  that 
tJiey  have  **  combined  together  for  mutual  defence  for  thirty  years,  and 
made  contracts  of  the  same  duration  with  other  parties." 

The  business  of  telegraphing  has  hitherto  been  left  to  private  enter- 
prise and  to  the  regulation  of  the  several  States.    Can  it  now  be  trans- 
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ferred  constitutionally  to  the  jurisdiction  of  the  general  government?  A 
provision  of  the  Constitution  confers  upon  Congress  the  authority  ^Ho 
regulate  commerce  with  foreign  nations  and  among  the  several  States." 
Does  the  word  *  *  commerce,"  for  which  the  memorialists  have  strangely 
substituted  the  terms  *^  trade  and  intercourse,"  apply  to  telegraphing  ? 

But  if,  in  the  wisdom  of  Congress,  it  should  be  determined  that  they 
have  the  power  under  this  or  any  other  provision  of  the  Constitution 
to  legislate  upon  this  subject,  your  remonstrants  respectfully  submit 
that  no  sufficient  cause  for  the  exercise  of  this  power  has  been  shown, 
and  that  the  effect  of  such  an  application  of  it  as  the  memorialists 
seek,  would  not  only  be  of  no  benefit  to  the  community  at  large,  but 
an  absolute  injury  to  their  interests. 

Having  presented  some  of  the  considerations  opposed  to  the  passage 
of  such  a  law  as  is  sought  in  the  prayer  of  the  memorialists,  your  re- 
monstrants beg  leave  to  reply  to  the  more  prominent  charges  and 
representations  of  said  memorial,  omitting,  however,  to  notice  much 
that  is  irrelevant,  but  to  all  of  which  they  declare  their  ability  to  pre- 
sent a  complete  answer. 

The  principal  charge  of  the  memorialists  is,  that  your  remonstrants 
have  entered  into  a  combination  with  the  New  York,  Newfoundland, 
and  London  Telegraph  Company,  and  the  Atlantic  Telegraph  Com- 
pany, and  have  made  arrangements,  the  object  of  which  is  to  use  the 
power  anticipated  from  the  control  over  the  transatlantic  correspond- 
ence for  the  injury  and,  if  practicable,  the  destruction  of  the  lines  of 
the  memorialists 

Your  remonstrants  aver,  and  are  prepared  to  prove,  that  the  only 
ground  whatever  for  the  charge  of  combination  above  mentioned,  is 
the  fact  that,  having  the  only  lines  extending  east  from  Boston  and  to 
Nova  Scotia,  your  remonstrants  have  entered  into  contract  with  the 
Newfoundland  Telegraph  Company  for  an  interchange  of  messages; 
and  upon  condition  of  receiving  from  said  Newfoundland  company  all 
of  the  despatches  it  may  have  for  transmission  westwardly,  your  re- 
monstrants have  agreed  to  forward  despatches  between  Nova  Scotia 
and  New  York  at  rates  sixty-five  per  cent,  lower,  the  difference  in  dis- 
tance being  taken  into  account,  than  those  charged  upon  the  lines 
owned  by  the  memorialists  between  Washington  and  Boston.  No 
other  contract  or  understanding  whatever  exists,  or  has  ever  existed, 
between  your  remonstrants  and  either  the  Newfoundland  or  Atlantic 
companies. 

The  contract  above  mentioned  is  precisely  similar  to  those  which 
have  been  for  many  years  almost  universal  between  the  telegraph  lines 
in  the  United  States,  and  is  much  less  a  ^^combination"  than  that 
admitted  in  said  memorial  to  exist  between  the  memorialists  them- 
selves, wherein  they  have  **  combined  together  for  mutual  protection 
for  thirty  years,  and  have  made  contracts  of  the  same  duration  for 
connexion  with  other  lines." 

Such  exclusive  connexion  has  existed  for  more  than  ten  years  past 
between  the  two  companies  uniting  in  said  memorial. 

Previous  to  any  arrangement  being  made  between  the  Newfoundland 
and  the  American  companies,  an  agreement  was  entered  into,  con- 
ditionally, by  the  former  with  one  of  the  memorialists,  the  New 
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England  Union  Telegraph  Ciompany,  in  which  it  was  a^eed  that  an 
exclusive  connexion  should  exist  between  those  companies  for  twentj 
years,  with  the  further  obnoxious  provision : 

*^That  the  Newfoundland  company  shall  exert  themselves  to  con- 
nect with  the  New  England  Union  line  at  Boston,  so  that  all  business 
from  and  to  Europe  shall  come  first  to,  or  start  last  from,  New  York, 
over  the  lines  of  the  New  England  Union  company."* 

By  this  arrangement,  all  messages  coming  from  Europe  for  Bos- 
ton, or  any  other  place  east  of  New  York,  were  first  to  be  trans- 
mitted to  New  York,  and  thence  returned  to  the  place  of  their 
destination,  thus  securing  to  the  New  England  Union  compaDj 
double  tolls;  and,  in  like  manner,  every  message  from  Boston  or 
other  places  in  New  England,  destined  for  Europe,  was  to  be  first 
sent  to  New  York,  and  thence  forwarded  to  Europe. 

This  agreement  was  cancelled  by  notice,  which  the  Newfoundland 
company  had  reserved  the  right  to  give. 

If  this  contract  had  continued  in  force  it  is  not  probable  the  New 
England  Union  company  would  have  made  any  complaints  of  the  im- 
propriety of  exclusive  connexion  with  the  Newfoundland  company ; 
and  the  Magnetic  company,  the  other  memorialist,  between  whom 
and  the  New  England  Union  company  an  exclusive  combination 
exists,  and  who  would,  therefore,  have  enjoyed  a  portion  of  the  advan- 
tages, appeared  to  see  no  objection  to  such  connexion. 

Said  Magnetic  company  has  always  maintained  its  right  to  connect 
with  such  lines  as  it  pleased,  and  at  this  time  refuses  to  return  to  the 
**  Washington  and  New  York  House"  line  any  messages  from  the 
Washington  and  New  Orleans  line,  which  is  under  its  control. 

They  have,  also,  for  many  years,  refused  to  accede  to  the  demand 
of  the  Baltimore  and  Wheeling  line,  that  despatches  from  Wash- 
ington, or  points  south  thereof,  destined  for  Cincinnati,  Louisville, 
St.  Louis,  and  other  points,  should  be  forwarded  from  Baltimore  by 
that  line,  and  have  connected  exclusively  for  the  west  with  lines 
leading  from  Philadelphia,  via  Pittsburg,  although  the  former  was  the 
most  direct  route,  and,  as  its  proprietors  claimed^  was  entitled  to  such 
business  by  the  terms  of  the  conveyance  of  patent  received  from  Pro- 
fessor Morse,  through  the  gentleman  who  stands  at  the  head  of  the 
memorialists. 

The  gentleman  most  prominent  among  the  memorialists  in  behalf 
of  the  New  England  Union  Telegraph  Company,  who  owns  more  than 
one-half  of  its  stock,  and  who  formerly  owned  most  of  the  line  be- 
tween Boston,  Massachusetts,  and  Portland,  Maine,  then  the  only 
line  between  those  points,  took  the  responsibility,  for  purposes  of  his 
own,  of  refusing  to  allow  the  transmission  over  said  line  of  any  mes- 
sages whatever  coming  from  or  destined  to  pass  over  the  lines  in  the 
province  of  Nova  Scotia,  and  continued  in  this  highhanded  manner 
to  embarrass  communication  with  that  province  until  other  parties, 
to  whom  your  remonstrants  have  succeeded^  bought  said  line  of  him 
on  his  own  terms. 

As  further  evidence  that  the  complaints  of  the  memorialists  are  not 

o  Extract  from  the  contract^  dated  May  9,  1865. 
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founded  in  the  sincere  belief  that  the  arrangements  of  your  remon- 
strants for  connexion  with  the  Newfoundland  company,  or  with  com- 
panies in  the  United  States,  are  of  an  Improper  character,  your  remon- 
strants charge  that  the  memorialists  have  themselves  perseveringly 
sought  to  effect  j>erpe^ikzZ  arrangements,  more  stringent  m  their  char- 
acter than  those  which  are  made  the  ground  of  their  complaint. 

In  July  last,  at  the  invitation  of  the  gentleman  first  among  the 
memorialists,  a  meeting  of  ten  of  the  principal  telegraph  companies 
of  the  United  States  was  held,  and  a  proposition  was  then  submitted 
by  him,  which  contained,  among  other  provisions,  the  following : 

^^  The  several  companies,  parties  hereto,  bind  themselves  to  each  other 
to  connect  exclusively,  as  far  as  practicable,  with  the  lines  of  such 
existing  companies  as  may  become  parties  to  this  agreement,  and  in 
no  event  to  connect  with  any  new  line  which  may  be  gotten  up  in  op-, 
position  to,  or  to  the  obvious  injury  of  any  existing  line. 

^'  This  agreement  shall  take  effect  as  soon  as  ratified  by  any  three  of 
the  companies,  and  shall  be  perpetual." 

Your  remonstrants  were  present  at  said  meeting,  and  were  invited 
to  join  in  this  agreement. 

Their  lines  extended  then,  as  they  now  do,  to  the  province  of  Nova 
Scotia.  Had  they  acceded  to  the  proposition,  the  memorialists  would 
have  been  content ;  but  any  parties  who  might  hereafter  have  extended 
lines  to  the  frontier,  would  have  had  the  very  same  ground  of  com- 
plaint against  the  memorialists^  that  they  now  claim  to  have  against 
your  remonstrants. 

The  patriotism  and  solicitude  of  the  memorialists  are  only  excited 
when  they  regard  their  pecuniary  interssts  as  likely  to  be  affected. 

At  the  time  of  the  meeting  above  mentioned,  and  directly  thereafter, 
it  became  evident  to  your  remonstrants  that,  unless  they  would  accede 
to  terms  dictated  by  the  memorialists,  their  design  wcw  to  effect  a  com- 
bination in  opposition  to  your  remonstrants,  and  to  certain  western 
and  southwestern  companies.  As  the  proposition  above  quoted  shows, 
the  agreement  was  to  be  binding  upon  the  companies  signing  it,  as 
soon  as  any  three  should  ratify  it. 

For  twelve  years  the  memorialists  have  made  every  effort  to  prevent 
competition  in  the  business  of  telegraphing,  and  have  enjoyed  the  pro- 
tection of  a  patent  which  has  been  in  force  eighteen  years  ;  and  having 
been  notoriously  wanting  in  the  spirit  of  progress,  they  now  ask  for 
legislation  which  would  compel  the  enterprising  to  share  with  them 
the  well  earned  reward  of  their  risk  and  expenditures ;  and  this  they 
presume  to  ask  when  they  have  not  only  declined  to  participate  in  the 
hazard  and  outlay  of  the  enterprise,  but  have  endeavored  by  ceaseless 
opposition  to  embarrass  its  progress. 

It  is  not  denied  by  your  remonstrants  that  all  of  the  companies 
represented  at  the  meeting  in  July,  excepting  only  the  memorialists, 
have  united  in  an  agreement  for  their  mutual  benefit,  and  for  the 
more  prompt  interchange  of  business,  but  without  increasing  rates, 
or  otherwise  combining  to  the  disadvantage  of  the  public. 

And  your  remonstrants  respectfully  represent  that,  as  they  believe, 
none  of  the  arrangements  made  by  them  in  any  way  violate  the  legal 
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or  moral  rights  of  any  parties  ;  and  they  aver  that  no  parties  have 
more  readily  entered  into  such  arrangements  than  the  memorialists  who 
now  ask  at  your  hands  legislation  for  their  protection. 

Tour  remonstrants  deny  that  they  have,  either  alone  or  in  combi- 
nation with  others,  endeavored  to  force  the  memorialists  to  surrender 
their  property,  and  aver  that  they  have  had  no  desire  to  bring  about 
a  connexion  with  the  lines  of  the  memorialists  for  any  other  purpose 
than  that,  in  the  legitimate  and  proper  extension  of  their  own  lines, 
they  might  avoid  a  collision  of  interests  with  the  memorialists,  and 
at  the  same  time  have  lines  extending  to  Washington,  in  order  to 
facilitate  communication  from  their  other  lines  ;  to  adopt  improved 
systems  of  telegraphing  more  rapid  and  more  perfect ;  and  to  reduce 
the  rates  between  New  York  and  Washington,  now  higher  than  in 
.any  other  part  of  America,  in  order  that  their  other  lines  might  be 
benefitted  and  their  patrons  better  served.  For  this  end  they  have 
repeatedly  sought  to  effect  an  amicable  arrangement  with  the  memo- 
rialists. 

In  November  last  your  remonstrants  proposed  to  lease  the  property 
of  the  Magnetic  company  for  ten  years,  paying  to  them  an  annuid 
rent  equal  to  thirty  per  cent,  upon  the  cost  of  new  property,  superior 
in  every  respect  to  theirs,  and  covering  the  same  routes  ;  but  the  offer 
was  rejected. 

Subsequently  negotiations  were  opened  between  the  memorialists 
and  your  remonstrants,  for  the  purpose  of  doing  away  with  the  pro- 
spective antagonism  by  a  union  of  interests ;  and  on  the  23d  of  De- 
cember last  the  following  memorandum  was  agreed  upon  : 

^'  Memorandum  of  an  understanding  between  the  Magnetic^  American, 
and  New  England  Union  Telegraph  Companies^  subject  to  ratification. 

''Let  each  of  the  three  furnish  to  the  other  two  a  statement  of  the 
proportions  of  a  given  amount  of  stock,  say,  for  example^  $1,200,000, 
which  they  think  it  right  for  them  to  claim  in  a  consolidated  company, 
with  the  statistics  of  their  receipts  and  expenses,  and  every  fact  on 
which  their  claim  is  based,  with  proofs.  Let  each  appoint  a  com- 
mittee of  one,  with  full  power  to  consider  and  adjust  the  amount  to  be 
assigned  to  each.  If  the  committees  cannot  unanimously  agree,  each 
company  to  select  a  disinterested  person,  and  the  unanimous  decision 
of  the  three  shall  be  final.  No  person  to  be  selected,  as  an  arbiter 
who  is  objected  to  by  either  of  the  companies. 

"For  the  American  Company, 

''  PETER  COOPER,  President. 
"For  the  Magnetic  Company, 

"AMOS  KENDALL. 
"For  the  N.  E.  Union  Company, 

"JOHN  McKESSON. 
"New  York,  December  23,  1857/' 

Three  days  afterward,  your  remonstrants,  by  one  of  their  directors, 
sent  the  following  communication  to  the  representative  of  the  Mag- 
netic company : 
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"New  York,  December  26,  1857- 

"  Dear  Sir  :  Permit  me  to  hand  you,  enclosed,  a  copy  of  the  memo- 
randum of  the  23d  inst.,  and  a  letter  addressed  to  Wm.  M.  Swain, 
esq.,  president,  &c.,  which  I  send  to  you,  as  we  understand  Mr.  Swain 
is  absent  at  the  south. 

[The  letter  referred  to  was  open,  and  contained  an  official  copy  of  a 
resolution  of  the  directors  of  the  American  company,  appointing  one 
of  their  number  a  committee,  in  accordance  with  the  above  memo- 
randum.] 

"  I  am  engaged  in  the  preparation  of  the  schedule  to  be  furnished 
to  the  other  companies,  and  shall  be  pleased  to  receive  theirs  at  their 
convenience. 

"  As  the  committee  on  the  part  of  this  company,  to  meet  with  like 
committees  from  the  others,  I  shall  be  prepared  to  meet  them  at  any 
time  they  may  agree  upon. 

"Hon.  Amos  Kendall." 

The  secretary  of  the  American  company  received,  in  reply,  the 
following : 

"  Washington,  December  30,  1857. 

**  Dear  Sir:  I  deem  it  my  duty,  in  courtesy  to  your  "company,  to 
inform  you  that  letters  received  this  day  from  Mr.  McKesson  render 
the  accession  of  the  New  England  Union  company  to  the  provisional 
articles  recently  agreed  upon  by  Mr.  Cooper,  Mr.  McKesson,  and 
myself,  entirely  hopeless. 

**  Sincerely  regretting  that  our  labors  have  not  led  to  a  pacific  re- 
sult, I  must  consider  the  project  of  the  union  of  the  three  companies 
at  an  end,  at  least  for  the  present. 

'*  Very  respectfully,  your  obedient  servant, 

"AMOS  KENDALL." 

It  will,  therefore,  be  evident  that  the  representations  of  the  memo- 
rialists to  the  eflfect  that  your  remonstrants  have  sought  to  oppress 
them,  are  unfounded,  and  that,  on  the  contrary,  the  memorialists 
have  had  every  opportunity  to  participate  in  any  advantages  your  re- 
monstrants may  have  secured,  but  have,  of  their  own  choice,  declined 
80  to  do. 

Your  remonstrants  respectfully  represent  that  they  are  not  aware 
that  the  memorialists  have  any  prescriptive  right  to  the  telegraphing 
business  between  Washington  and  New  York,  and,  therefore,  do  not 
feel  the  force  of  the  complaint  of  the  memorialists,  that  they  are  to  be 
deprived  of  their  local  business ;  although  your  remonstrants  admit 
that,  if  such  local  business  should  be  materially  reduced,  the  Magnetic 
company  could  scarcely  expect  to  make  dividends  of  twenty-four  per 
cent,  per  annum,  as  they  have  done  in  past  years,  upon  the  cash 
capital  actually  paid  in. 

They  will  experience  from  your  remonstrants  none  but  open  and 
fair  competition  ;  and  if  their  adherence  to  old  systems  of  telegraph- 
ing, or  tneir  prudence  or  want  of  enterprise  shall  prevent  them  from 
serving  in  new  fields,  your  remonstrants  see  no  reason  that  they  should 
be  permitted  to  reap  harvests  therein. 
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Your  remonstrants  further  respectfuUj  deny  that  the  Atlantic, 
Newfoundland,  and  American  companies  are  one  in  interest,  or  that 
they  have  ever  heen  one,  and  were  separated  for  any  purpose  what- 
ever, though  it  is  not  denied  that  some  of  the  stockholders  in  the 
American  company  are  also  owners  in  the  others. 

A  large  majority  in  numbers  and  in  interest  in  each  of  the  coin- 
panies  has  no  interest  in  either  of  the  others. 

It  is  respectfully  submitted,  therefore,  that  the  solicitude  manifested 
by  the  memorialists  lest  one  of  the  companies  charged  should  hold 
more  than  its  just  share  of  benefits,  is  needless. 

While  your  remonstrants  might  with  propriety  leave  the  foreign 
companies  complained  of  to  answer  to  the  authorities  by  whom  thej 
were  created  and  are  governed,  yet  they  are  unwilling  that  a  misrep- 
resentation of  these  companies  here  should  be  made  the  ground  of 
unfriendly  legislation  by  Congress. 

In  1853  a  company  obtained  a  charter  from  the  province  of  New- 
foundland for  the  purpose  of  enabling  them  to  erect  telegraph  lines 
therein,  and  to  connect  them  with  the  continent  of  America.  This 
company  having  been  compelled,  after  the  expenditure  of  a  large 
amount,  to  discontinue  the  work  for  want  of  means,  applied  to  the 
parties  now  composing  the  New  York,  Newfoundland,  and  London 
Telegraph  Company,  and  induced  chem  to  purchase  the  rights  acquired 
under  said  charter,  to  pay  about  $70,000  to  cancel  the  indebtedness 
then  existing,  and  to  undertake  the  completion  of  the  enterprise.  In- 
cessantly since  1854,  and  in  the  face  of  the  greatest  discouragements, 
43aid  Newfoundland  company  has  energetically  pushed  forward  the 
undertaking.  Their  lines  through  the  province  of  Newfoundland  and 
the  island  of  Cape  Breton  were  constructed  with  great  difficulty  and 
at  an  expense  unavoidably  exceeding,  as  your  remonstrants  are  pre- 
pared to  show,  by  more  than  ten-fold  the  cost  of  lines  of  like  extent 
in  the  United  States.  In  1855  their  effort  to  lay  a  cable  across  the 
Oulf  of  St.  Lawrence  was  unsuccessful.  A  second  cable  was  procured 
and  laid  in  the  following  year.  They  have  already  expended  more 
than  |800,000,  and  have  realized  no  return  from  their  investment, 
but,  on  the  contrary,  the  line  is  now  worked  at  a  loss. 

In  1866  the  Atlantic  company  was  formed  in  England,  through  the 
earnest  efforts  of  one  of  the  directors  of  the  Newfoundland  company, 
who  manifested  his  confidence  in  the  enterprise  by  incurring  individual 
responsibility  for  more  than  $400,000  of  its  stock.  This  stock  he 
offered  at  cost  to  any  parties  in  America  ;  but  not  a  share  was  taken 
by  the  memorialists,  who  now  demand  that  the  government  shall 
secure  to  them  advantages  likely  to  result  from  the  risks  incurred 
alone  by  some  among  your  remonstrants,  and  others  with  whom  they 
are  charged  to  be  improperly  confederating. 

Your  remonstrants  beg  leave  to  say  that  the  director  above  referred 
to  has,  in  addition  to  the  sacrifice  of  his  own  valuable  private  business, 

{)aid  for  and  still  holds  no  less  than  |130,000  of  the  stock  of  the  At- 
antic  company,  making  his  individual  outlay,  including  his  invest- 
ment in  the  Newfoundland  company,  to  exceed  |300,000  ;  no  part  of 
which  is,  as  yet,  productive.  Afler  the  sacrifices  he  has  made  and  the 
risks  he  has  taken  to  secure  the  success  of  this  most  important  under* 
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taking  of  the  age,  the  fate  of  which  is  still  uncertain,  it  is  most  nnjast 
that  he  should  be  assailed  as  he  is  in  said  memorial,  and  that  unworthy 
insinuations  of  mercenary  motives  should  be  thrown  out  in  regard  to 
him,  when  he  so  richly  merits  distinguished  honor. 

His  individual  investment  in  the  hazardous  experiment  of  establish- 
ing telegraphic  communication  between  the  continent  of  America  and 
Ireland  is  greater  than  the  actual  cost  of  the  whole  of  the  lines  owned 
by  the  memorialists. 

Your  remonstrants  respectfully  submit  that  the  representations  of 
the  memorialists,  that  inordinate  gains  are  to  be  reaped  by  indi- 
viduals from  the  Atlantic  line  are  based  wholly  on  estimates  of 
probable  profits,  and  form  no  good  reason  for  legislation  likely  to  em- 
barrass the  enterprise  at  a  time  when  the  result  is  uncertain,  espe- 
cially as  the  governments  have  reserved  the  right  to  regulate  the 
tariff  of  rates. 

Your  remonstrants  are  aware  of  the  great  benefits  conferred  upon 
the  enterprise  of  the  Atlantic  telegraph  by  the  governments  of  Great 
Britain  and  the  United  States  in  permitting  the  use  of  vessels  of  their 
navies  to  assist  in  the  great  work  ;  but  neither  government  has  been 
called  on  to  contribute  anything  further  towards  the  cost  of  the  work, 
and  the  annual  sum  which  they  have  agreed  to  pay  for  the  transmis- 
sion of  their  despatches  does  not  begin  to  accrue  until  the  line  is  in 
successful  operation  ;  and  so  soon  as  the  enterprise  yields  a  return  of 
six  per  cent,  to  the  company,  the  amount  which  each  government  is 
bound  to  pay  is  limited  to  $50,000  per  annum. 

The  Atlantic  company  has,  as  yet,  received  no  appropriation  of 
money  in  aid  of  its  undertaking  from  any  source. 

Shares  of  the  Atlantic  company,  which  cost  the  subscribers  £1,000 
each,  have  been  freely  offered  as  low  as  £500,  and  many  of  the  original 
shares  are  now  upon  the  market  at  a  price  far  below  their  cost.  It  ia 
not  known  to  your  remonstrants  thatany  underwriter  of  responsibility 
in  the  world  will  insure  upon  the  next  attempt  to  lay  the  cable. 

Your  remonstrants  beg  leave  further  to  state,  that  while  individuals 
among  their  number  have  made  great  exertions  to  secure  the  success- 
ful completion  of  the  Atlantic  line,  there  have  been  parties,  encour- 
aged,  as  your  remonstrants  believe,  by  the  memorialists,  who  have 
Bought,  first  from  the  legislature  of  the  State  of  New  York,  and  sub* 
sequently  from  the  provincial  parliament  of  Canada,  a  charter  for  a 
rival  Atlantic  line. 

Your  remonstrants  do  not  deny  that,  under  these  circumstances,  and 
the  impossibility  of  obtaining  the  necessary  capital  without  some  such 
arrangement,  the  Newfoundland  and  Atlantic  companies  did  obtain 
from  eastern  States  and  provinces  assurances,  which  were  cheerfully 
granted,  that  they  should  enjoy  alone,  for  a  specified  period,  the  right 
of  connecting  an  ocean  line  to  the  coast,  in  order  that  their  in- 
vestment might  be  saved  from  utter  destruction,  if,  haply,  a  successful 
issue  should  crown  the  Atlantic  enterprise.  To  this  extent  only  are 
the  companies  named  open  to  the  charge  of  monopoly,  so  prominently 
set  forth  in  said  memorial. 

Your  remonstrants  respectfully  submit  that  it  is  not  unreasonable 
that  a  work  of  such  vast  cost  as  the  Atlantic  telegraph,  being  wholly 
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I  of  an  experimental  character,  should  receive  at  least  as  much  encoar- 

I  agement  as  an  invention  for  which  patents  are  granted. 

I  The  memorialists  are  in  the  enjoyment  of  a  patent  which  has  been 

made  to  cover  a  period  of  twenty-one  years.     The  lines  of  the  memo- 
rialists extend  eastwardly  only  to  Boston,  and  -were  erected  many 
years  ago,  with  no  reference  whatever  to  a  connexion  with  Europe. 
f  Having  hazarded  nothing  in  the  experiment  of  the  Atlantic  line, 

I  or  in  the  costly  constructions  of  the  Newfoundland  company,  but,  on 

;  the  contrary,  having  opposed  the  former  to  the  limit  of  their  power, 

$  the  memorialists  now  demand,  for  their  protection,  that  they  shall  be 

permitted  to  share  in  the  prospective  benefits  of  these  undertakings. 
;  Confidently  believing  that  Congress  will  regard  the  general  consid- 

erations first  presented,  to  which  others  equally  forcible  might  be 
added,  as  in  themselves  amply  sufficient  to  require  the  denial  of  the 
prayer  of  the  memorialists,  your  remonstrants  respectfully  submit  that 
the  peculiar  circumstances  of  the  case  aflbrd  important  additional 
reasons  in  opposition  to  the  desired  enactment. 

PETER  COOPER, 
r  WILSON  G.  HUNT, 

Committee  of  the  American  Telegraph  Company. 
April  20,  1858. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  4,  1858.— Referred  to  the  Committee  on  Claims. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  BqpreserUativea  of  (he  United 
States  in  Congress  assembled: 

The  Conrt  of  Claims  respectfully  presents  the  following  documents  as 
the  report  in  the  case  of 

J.  L.  WIET  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Protest  by  claimant  against  the  removal  of  earth,  transmitted  to 
the  Senate. 

3.  United  States  Solicitor's  brief. 

4.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  a£Sxed  the 
r^    _  T  seal  of  said  Court,  at  Washington,  this  third  day  of  May, 

\h.  S.J  ^    j^    jggg^ 

SAM'L  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


To  the  honoraUe  Court  of  Claims  of  the  United  States : 

The  petition  of  John  L,  Wirt,  of  the  city  of  Washington,  respect- 
fully represents :  That  he  is  the  owner,  in  fee  simple,  of  lot  No.  3, 
in  square  No.  686,  as  laid  down  in  the  official  plat  of  survey  of  the 
city  of  Washington.  That  said  lot  is  situated  on  the  east  side  of 
North  Capitol  street,  in  said  city. 

That  the  grade  of  said  North  Capitol  street  was  fixed  by  the  proper 
authority  as  long  ago  as  the  year  1789,  as  will  appear  from  an  ex- 
amination of  the  *^  book  of  graduations,"  (one  of  the  books  of  record 
deposited  in  the  office  of  the  surveyor  of  the  city  of  Washington,)  a 
true  copy,  and  extract  wherefrom,  duly  certified  by  H.  W.  Ball,  sur- 
veyor of  said  city,  is  filed  among  the  papers  in  this  case.    That  said 
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grade  was  duly  laid  down  and  recorded  by  Nicholas  King,  at  that 
time  the  surveyor  of  the  city. 

That,  notwithstanding  the  grade  of  said  street  was  thas  fixed  and 
established,  in  1824,  Joseph  Elgar,  the  Commissioner  of  Poblic 
Buildings,  caused  said  North  Capitol  street  to  be  cut  down,  in  order 
to  procure  earth  to  make  the  road  way  around  the  Capitol  square, 
thus  destroying  the  original  fixed  grade  and  forming  another,  whidt 
your  petitioner  supposed  was  to  remain  as  the  established  grade  of 
that  street,  and  he  was  so  informed  by  the  surveyor  of  the  city,  Wil- 
liam P.  Elliot,  in  the  year  1842  or  1843,  about  which  time  your  pe- 
titioner erected  a  dwelling-house  on  said  lot,  at  what  he  was  tniM 
officially  informed  was  the  then  fixed  grade  of  that  street. 

Subsequently  to  the  erection  and  completion  of  said  dwelling-house, 
a  further  excavation  was  made  in  said  North  Capitol  street  by 
authority  of  the  United  States,  about  the  j  ears  1850  and  1851,  for  the 
purpose  of  procuring  earth  to  improve  Maryland  avenue,  and  to  ob- 
tain gravel  and  sand  for  Twelfth  street  west,  reducing  said  grade  in 
front  of  the  house  of  your  petitioner  so  much  as  greatly  to  damage 
his  property. 

That  in  the  year  1865  a  further  excavation  was  made  in  said 
street  by  the  same  authority,  for  the  purpose  of  procuring  earth  to 
fill  up  the  public  reservation  belonging  to  the  United  States,  north  of 
the  Capitol  square,  at  which  time  the  grade  of  the  street  was  reduced 
to  its  present  level,  which,  your  petitioner  is  informed,  is  now  the 
grade  fixed  by  Bandolph  Coyle,  esq..  United  States  engineer,  ap- 
pointed bylaw  *'to  complete  and  revise  the  grades  of  the  city  of 
Washington,  under  the  direction  of  the  President  of  the  United 
States."  So  that  now  your  petitioner's  house  is  far  above  the 
present  grade,  and  is  very  seriously  damaged,  as  will  plainly  appear 
upon  an  inspection  thereof,  if  your  honors  shall  think  proper  to  view 
the  same,  (it  bein^  in  the  immediate  vicinity  of  the  Capitol,)  and  as 
will  be  shown  by  the  testimony  of  witnesses,  whom  your  petitioner 
will  produce,  unaer  the  order  of  this  honorable  court. 

Tour  petitioner  will  show  that  the  said  injury  and  damage  have 
been  done  by  the  authority  of  the  United  States,  and  under  color  and 
pretext  (ana,  as  your  petitioner  believes,  in  fact  and  truth)  that  the 
same  was  necessary  for  the  public  use  and  benefit ;  and  he  humbly 
submits  that  he  is  entitled  to  ask  and  receive  a  just  compensation  for 
the  value  of  his  property  thus  taken  away  from  him.  Your  petitioner 
has,  as  often  as  it  became  necessary,  duly  protested  to  the  proper 
authorities  that  he  held  the  United  States  liable,  and  bound  to  make 
good  to  him  all  his  damages  in  the  premises  ;  and  he  submits  that 
there  is  an  implied  contract  on  the  part  of  the  United  States  to  com- 
pensate and  indemnify  him  fully  in  the  premises,  upon  which  im- 
plied contract  (waiving  any  demand  for  a  tort,  if  any  he  have)  he 
now  relies. 

The  action  of  Congress  on  this  claim  has  been  as  follows,  viz : 

On  the  14th  day  of  February,  1853,  your  petitioner,  in  company 
with  Charles  Wilkes,  W.  P.  Elliot,  W.  H.  Stanford,  WUliam  Skelly, 
and  P.  W.  Browning,  all  of  whom  were  damaged  by  said  excavations, 
petitioned  the  Congress  of  the  United  States  for  relief,  and  the  peti- 
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tion  was,  on  the  same  day,  referred  by  the  House  of  Representatives 
to  the  Committee  on  Pablic  Buildings  and  Grounds,  and  by  direction 
of  said  committee,  when  the  bill  making  appropriations  for  the  civil 
and  diplomatic  expenses  of  government  was  under  consideration,  an 
amendment  was  offered  thereto  by  Mr.  Bowie,  a  member  of  the  com- 
mittee, authorizing  a  le^al  process  and  inquiry,  which  was  intended 
for  the  relief  of  the  petitioners,  but  which  was  decided  to  be  out  of 
order. 

On  the  13th  of  January,  1854,  the  same  petition  was  again  pre- 
sented to  the  House  of  Representatives,  and  again  referred  to  the 
same  committee;  and  on  the  21st  of  June,  1864,  Mr.  Chamberlain, 
a  member  of  that  committee,  made  a  report  thereon,  by  order  of  the 
committee,  stating  the  desire  of  the  committee  that  justice  should  be 
done  to  the  petitioners,  and  the  efforts  of  the  committee  to  obtain  the 
opinion  of  the  Attorney  General  of  the  United  States,  *^  in  order  that 
an  effectual  remedy  might  be  afforded,"  These  efforts  having  failed^ 
the  committee  recommended  that  the  petition  and  papers  be  referred 
to  the  Committee  on  the  Judiciary,  which  was  done ;  and  on  the  8th 
day  of  February,  1855,  Mr.  Stanton,  chairman  of  that  committeei 
reported  a  bill  *^  providing  compensation  to  owners  of  property  in  the 
city  of  Washington,  injured  by  alterations  of  streets  by  authority  of 
the  United  States,"  which  bill  was  not  acted  upon  during  the  session 
for  want  of  time. 

On  the  14th  of  February,  1856,  said  petition,  with  the  accompany- 
ing papers,  was  again  referred  to  the  Committee  on  the  Judiciary  m 
the  House  of  Representatives,  and  on  the  27th  day  of  the  same  month 
a  resolution  was  reported  to  the  House,  directing  said  petition  and 
papers  to  be  referred  to  this  honorable  court,  which  resolution  was 
adopted,  and  the  petition  and  papers  were  sent  here,  and  are  now  on 
the  files  of  the  court. 

Your  petitioner  now  asks  that  you  will  take  his  case  into  considera- 
tion, and  award  to  him  such  damages  as,  in  your  opinion^  he  has  sus- 
tained. 

Your  petitioner  avers  that  he  is  the  sole  owner  of  this  claim. 

JOHN  L.  WIRT. 

District  op  Columbia,  ) 

Washington  County,  March  17,  1856,  J  ^' 

Personally  appearing,  the  said  John  L.  Wirt  made  solemn  oath 
that  the  statements  by  him  made  in  the  foregoing  petition  by  him 
subscribed,  are,  in  his  belief,  true. 
Before  me, 

B.  B.  FRENCH, 

Justice  of  the  Peaoe. 

B.  B.  FRENCH, 
F.  P.  STANTON, 

Attorneys^ 
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IN  THE  COURT  OF  CLAIMS. 
ON  THB  PETinON  OP  JOHN  L.  WIRT. 

Brief  of  Solicitor  for  United  States. 

This  is  one  of  several  claims  for  indemnity  for  injury  to  property 
caused  by  an  alteration  of  the  grade  of  North  Capitol  street^  made  bj 
the  authority  of  the  United  States. 

The  only  question  in  the  case  is,  whether  the  government,  in  which 
was  both  the  political  and  proprietory  sovereignty  over  the  street  the 
grade  of  which  was  altered,  had  a  right  to  make  the  change  in  its 
grade  for  public  convenience  (which  it  is  not  alleged  was  unskilfully 
or  improperly  made)  without  being  responsible  to  contiguous  lot- 
holders  for  the  real  or  imaginary  depreciations  in  the  value  of  such 
lots  which  may  result  from  such  changes  of  grade.  It  is  argued  that 
such  depreciation  is  an  act  which  causes  a  taking  of  private  property 
for  public  use  within  the  meaning  of  the  Constitution,  and,  hence,  that 
an  obligation  to  pay  results.  It  is  not  necessary  in  this  case  to 
inquire  to  what  case  that  clause  of  the  Constitution  applies. 

It  is  not  necessary  to  determine  in  this  case  whether  the  Constita- 
tion  extends  merely  to  projperty  which  is  directly  applied  to  the  pub- 
lic use,  as  when  a  horse  is  taken  for  its  service-— or  includes  cases 
where  the  taking  is  consequential  only  on  acts  done  for  public  service, 
as  when  land  is  flowed  by  a  dam  or  bridge  erected  by  public  authority. 
To  bring  a  case  within  either  class  of  cases,  it  is  not  enough  that  the 
value  of  the  citizen's  property  be  impaired,  but  some  right  must  be 
taken  from  him  or  abridged.  The  value  of  property  is  subject  to 
changes  from  a  variety  of  circumstances  which  in  nowise  affect  the 
rights  of  the  owner ;  and  it  by  no  means  follows,  that  because  a  man 
does  an  act  which  either  raises  or  depreciates  another's  property, 
that  he  can  either  claim  compensation  from  or  be  made  to  indemnify 
the  owner.  The  mere  location  of  a  public  house  near  a  vacant  lot 
sometimes  enhances  or  depreciates  the  value  of  the  lot  immensely, 
according  to  the  character  of  the  building,  and  yet  the  owner  of  such 
a  lot  has  no  right  of  property  affected  by  the  erection  of  the  building. 
Whether  the  party  who  erects  the  building  or  does  the  act  whicn 
depreciates  the  value  of  the  lot  is  bound  to  indemnify  the  owner,  de- 
pends altogether  upon  the  question,  whether  he  can  lawfully  do  the 
act  in  question.  In  the  case  of  the  erection  of  a  building  which 
affects  injuriously  the  neighboring  property,  if  it  be  a  building  not 
forbidden  by  law,  no  one  would  pretend  that  the  neighbors,  however 
much  it  depreciated  the  value  of  their  lots,  could  either  require  the 
building  to  be  pulled  down,  or  the  owner  to  indemnify  them  for  the 
depreciation. 

This  is  one  of  the  contingencies  which  subjects  property  to  fluctua- 
tions, against  which  the  law  does  not  protect  the  owner,  and  which  it 
would  l^  absurd  to  attempt  to  guard  against  by  legislation. 

As  property  fluctuates  in  value  by  the  erection  or  destruction  of 
neighboring  improvements,  lawfully  made  or  done  by  private  persons 


JOHN  L.   WIRT.  5 

without  their  acquiring  any  right  against  the  owner,  or  incurring 
any  obligation  to  him,  so  improvements  or  similar  acts,  lawfully  made 
or  done  by  the  public,  create  no  demand  by  or  against  the  govern- 
ment. The  government  has  an  equal  right  to  improve  the  public 
roads  or  streets,  that  a  proprietor  has  to  improve  his  lots.  Either  can 
make  the  ordinary  use  of  such  property  without  being  called  in  ques- 
tion for  the  eflfects  which  result  to  the  property  of  others. 

In  this  case,  the  only  complaint  is,  that  the  United  States  altered 
the  grade  of  North  Capitol  street,  and  that  an  injury  resulted  to  the 
claimant.  The  same  complaint  was  made  in  the  cases  of  Goszler  vs. 
Georgetown,  6  Wheat.  593,  and  Anne  C.  Smith  vs.  Washington  city, 
20  Howard,  and  it  was  expressly  decided  that  the  authorities  of 
these  cities  might  alter  the  grades  of  the  streets  without  incurring 
any  responsibility  to  the  owners  of  lots  for  the  damage  supposed  to 
result  from  the  change.  And  I  understand  these  decisions  to  rest  on 
the  principle  I  have  above  endeavored  to  illustrate— that,  to  create  a. 
demand,  tnere  must  not  only  have  been  a  loss,  but  that  the  loss  must 
have  been  occasioned  by  a  wrongful  or  illegal  act ;  and  in  the  last 
case,  that  of  Anne  C.  Smith,  the  court  says  expressly  that  that  dam- 
age complained  of  is  damnum  absque  injuria.  But  the  argument  here 
is,  that  this  means  only  that  the  city  of  Washington  was  not  respon- 
sible, and  it  is  supposed  to  be  possible  to  exonerate  the  city  of  Wash- 
ington, which  acted  as  the  agent  of  the  United  States,  and  yet  hold 
the  United  States.  The  government,  it  is  said,  has  the  right  to 
authorize  the  taking  of  private  property,  and  government  agents  are 
not  personally  responsible  when  acting  within  the  scope  of  their 
authority  ;  and  in  the  cases  of  Smith  and  Goszler,  it  was  only  decided 
that  the  agents  acted  within  their  authority. 

But  these  decisions  cannot  be  evaded  in  this  way.  The  actions 
were  in  tort,  and  the  defence  was,  that  no  wrong  had  been  committed 
because  the  lot  owners  held  their  lots  subject  to  the  right  of  the  gov- 
ernment, whose  authority  for  that  purpose  was  delegated  to  these 
cities  to  grade  the  streets ;  and  this  defence  was  held  to  be  good.  If 
the  cities  bad  had  no  defence  but  the  constitutional  right  of  the  gov- 
ernment to  take  private  property,  they  must  have  been  found  guilty  of 
the  trespass  alleged  against  them  ;  because,  before  the  property  could 
have  been  taken  under  that  right,  the  compensation  must  have  been 
made. 

In  Smith's  case,  as  already  stated,  the  court  say  that  the  damage 
complained  of  is  '  ^  damnum  absque  ityuria.  * '  This  language  means  not 
only  that  the  defendant  is  not  liable,  but  that  the  plaintiff  is  without 
remedy. — (See  Bacon's  Ab.  Actions  on  the  Case;  C.  Dane.  Ab.  Index 
h.  t.;  also,  9  Pick.  59,628.) 

M.  BLAIR. 


in  the  court  of  claims. 

John  L.  Wirt  vs.  The  United  States. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  states  the  following  case :  He  is  the  owner,  in  fee 
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fiimple,  of  lot  No.  3,  in  square  No.  685^  in  the  cit^  of  Washington. 
The  lot  is  situated  on  the  east  side  of  North  Capitol  street,  in  that 
city. 

The  grade  of  North  Capitol  street  was  fixed  by  the  proper  authority 
as  long  ago  as  the  year  ^1789.  It  was  duly  laid  down  and  recorded 
hy  Nicholas  King,  at  that  time  the  surveyor  of  the  city. 

Notwithstanding  this  grade  was  thus  fixed  and  established,  the 
Commissioner  of  Public  Buildings,  in  1824,  caused  North  Capitol  street 
to  be  cut  down,  in  order  to  procure  earth  to  make  the  roadway  around 
the  Capitol  square.  He  thus  destroyed  the  original  fixed  grade  and 
formed  another,  which  the  petitioner  supposed  was  to  remain  as  the 
established  grade  of  that  street.  He  was  so  informed  by  the  surveyor 
of  the  city  in  the  year  1842  or  1843,  about  which  time  the  petitioner 
erected  a  dwelling-house  on  his  lot,  at  what  he  was  thus  officially 
informed  was  the  then  fixed  grade  of  that  street. 

About  the  years  1860  and  1861  a  further  excavation  was  made  by 
the  United  States  in  North  Capitol  street  for  the  purpose  of  procuring 
«arth  to  improve  Maryland  avenue,  and  to  obtain  gravel  and  sand  for 
Twelfth  street  west,  reducing  the  grade  in  front  of  the  petitioner's 
house  so  much  as  greatly  to  damage  his  property. 

In  the  year  1866  a  further  excavation  was  made  by  the  same  au- 
thority in  North  Capitol  street  for  the  purpose  of  procuring  earth  to 
fill  up  the  public  reservation  north  of  the  Capitol  square.  The  grade 
was  then  reduced  to  its  present  level,  which,  the  petitioner  is  informed, 
is  the  grade  fixed  by  Randolph  Coyle,  United  States  engineer,  ap- 
pointed by  law  "  to  complete  and  revise  the  grades  of  the  city  of  Wash- 
ington, under  the  direction  of  the  President  of  the  United  States." 
The  petitioner's  house  is  now  far  above  the  present  grade^  and  very 
seriously  damaged. 

The  petitioner  will  show  that  the  said  injury  and  damage  have  been 
clone  by  the  authority  of  the  United  States,  and  under  color  and  pre- 
text (and,  as  the  petitioner  believes,  in  fact  and  truth)  that  the  same 
was  necessary  for  the  public  use  and  benefit ;  and  he  submits  that  he 
is  entitled  to  ask  and  receive  a  just  coinpensation  for  the  value  of  his 
property  thus  taken  away  from  him.  The  petitioner  has,  as  often  as 
it  became  necessary,  duly  protested  to  the  proper  authorities  that  he 
held  the  United  States  liable,  and  bound  to  make  good  to  him  all  his 
•damages  in  the  premises  He  submits  that  there  is  an  implied  con- 
tract on  the  part  of  the  United  States  to  compensate  and  indemnify 
him  fully  in  the  premises  ;  upon  which  implied  contract  (waiving  any 
demand  for  a  tort,  if  any  he  have)  he  now  relies. 

The  petitioner  states  the  action  of  Congress  in  his  case.  It  was 
referred  to  this  court  by  the  House  of  Representatives. 

Such  is  the  petitioner's  case,  as  set  forth  by  him  in  his  petition ; 
and  the  question  now  to  be  determined  is,  whether  testimony  shall  be 
•ordered. 

In  the  case  of  Anne  C.  Smith  vs.  The  Corporation  of  Washington, 
{not  yet  reported,)  the  Supreme  Court  held,  that  the  power  given  to  the 
corporation  of  Washington  in  their  charter  "  to  open  and  keq>  in  re- 
pair streets,  avenues,  lanes,  alleys,  &c.,  &c.,  agreeably  to  the  plan  of 
the  city,"  includes  the  power  to  alter  the  grade  or  change  the  level  of 
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the  land  on  whicli  the  streets,  by  the  plan  of  the  city,  are  laid  out ; 
and  that  when  they  perform  this  trust,  according  to  the  best  of  their 
judgment  and  discretion,  without  exceeding  the  jurisdiction  and  au- 
thority vested  in  them  as  agents  of  the  public,  and  on  land  dedicated 
to  public  use  for  the  purpose  of  a  highway,  they  do  not  act  unlawfully 
or  wrongfully.  ^'  Tney  have  not,"  say  the  court,  ^Hrespassed  on  the 
plaintiff's  property,  nor  erected  a  nuisance  injurious  to  it,  and  are, 
consequently,  not  liable  to  damages  where  they  have  committed  no 
wrong,  but  have  ftilfilled  a  duty  imposed  on  them  by  law  as  agents  of 
the  public.    The  plaintiff  may  have  suffered  inconvenience  and  been 

Sut  to  expense  in  consequence  of  such  action ;  yet,  as  the  act  of  the 
efendants  is  not  ^  unlawful  or  wrongful,'  they  are  not  bound  to  make 
any  recompense.  It  is  what  the  law  styles  '  damnum  obsque  injuria.' 
Private  interests  must  yield  to  Dublic  accommodation ;  one  cannot 
build  his  house  on  the  top  of  a  hill  in  the  midst  of  a  city  and  require 
the  grade  of  the  street  to  conform  to  his  convenience  at  the  expense  of 
that  of  the  public. 

^'  The  law  on  this  subject  is  well  settled,  both  in  England  and  this 
country." 

The  same  principle  had  been  decided  in  the  case  of  Goszler  vs.  The 
Corporation  of  Georgetown,  6  Wheaton  B.,  693.  But  it  is  supposed 
that  it  goes  no  further  than  merely  to  exempt  from  liability  to  action 
the  corporations  who  exercise  such  a  power.  But  this  is  a  mistake. 
In  such  cases  the  principle  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation  is  inapplicable.  That  prin- 
ciple has  always  been  confined,  in  judicial  application,  to  the  case  of 
property  actually  taken  and  appropriated  by  tne  government.  It  does 
not  extend  to  indirect  or  consequential  damage  or  loss  occasioned  by 
the  lawfiil  use  of  property  already  belonging  to  the  public. — (Cal- 
lender  vs.  Marsh,  1  Tick.  B.,  418.)  And  such  is  the  doctrine  in  the 
case  of  Anne  C.  Smith  vs.  The  Corporation  of  Washington. 

A  similar  principle  prevails  in  reference  to  the  rights  of  co-termi- 
nous  owners  of  land.  A  man  has  the  right  to  dig  a  pit  upon  his  own 
land,  if  necessary  to  its  convenient  or  bsneficial  use,  when  it  can  be 
done  without  injury  to  the  land  of  his  neighbor  in  its  natural  state. 
His  right  to  dig  the  pit  is  but  the  right  to  improve  his  own  land,  and 
his  neighbor  cannot  deprive  him  of  this  right  by  the  erection  of 
a  buildmg,  the  weight  of  which  will  cause  his  neighbor's  land 
to  fall  into  the  pit.  The  doctrine  upon  this  subject  is,  that  in  all 
cases  in  which  the  owner  of  land  has  not,  by  building  or  otherwise, 
increased  the  lateral  pressure  upon  the  adjoining  soil,  he  has  a  right 
to  its  support,  as  a  right  of  property  necessarily  and  naturally  attached 
to  the  sou.  But  where  anything  has  been  done  to  increase  the  natu- 
ral pressure,  as  where  buildings  have  been  erected^  no  man  has  a 
right  to  such  increased  support,  unless  the  building  or  other  thing, 
which  makes  it  necessary,  is  of  ancient  erection.  Hence,  a  person  may 
make  reasonable  improvements  and  excavations  on  his  own  land, 
though  they  should  injure  or  endanger  an  edifice  on  the  adjoining 
land  by  digsing  near  and  deeper  than  its  foundations,  provided  he 
exercise  ordinary  care  and  skill,  and  the  suffering  party  does  not 
possess  any  special  privileges  protecting  him  from  the  consequences  of 
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€Tich  improyements,  either  by  prescription  or  grant. — (Thurston  v$. 
Hancock,  12  Mass.  B.,  221 ;  Pan  ton  va.  Holland,  17  Johns.  B.,  92.) 
In  the  city  of  Washington,  the  land  on  which  the  streets  are  laid 
out  belongs  to  the  United  States  in  fee  simple,  and  the  streets  are 
highways,  which  haye  been  dedicated  to  the  public.  The  power  to 
regulate  them  is  yested  in  Congress,  to  be  exercised  directly^  or  bj 
«uch  indiyiduals  or  corporations  as  may  be  authorized  by  Congress. 
They  may  repair  and  amend  the  streets,  and,  for  this  purpose,  dift 
down  and  remoye  the  soil  sufficiently  to  make  the  passage  safe  and 
conyenient ;  and  in  doing  so,  they  but  exercise  a  power  analogous  to 
that  which  an  indiyidual  exercises  in  making  an  improyement  on  his 
own  land.  Hence,  any  consequential  loss  which  may  result  to  an  in- 
diyidual from  the  proper  exercise  of  this  power  is  ^'  damnum  absque 
injuria."  For  this  reason,  eyery  one  who  purchases  a  lot  upon  the 
summit,  or  on  the  decline  of  a  hill,  is  presumed  to  foresee  the  changes 
which  public  necessity  or  conyenience  may  require,  and  may  ayoid  or 
proyide  against  a  loss. — (Callender  vs.  Marsh,  1  Pick.  B.,  431.) 

In  the  present  case,  the  petitioner  complains  of  two  seyeral  changes 
which  haye  been  made  in  the  grade  of  iTorth  Capitol  street  by  au- 
thority of  the  United  States,  and  he  alleges  that  his  house  has  been 
^*  yery  seriously  damaged"  thereby;  but  he  concedes  that  the  changes 
were  '^  necessary  for  tne  public  use  and  benefit."  This,  in  the  lan- 
guage of  the  court,  in  the  case  of  Smith  vs.  The  Corporation  of  Wash- 
ington, ''is  what  the  law  styles  ^damnum  absque  injuria.'  Priyate 
interests  must  yield  to  public  accommodation  ;  one  cannot  build  his 
house  on  the  top  of  a  hill  in  the  midst  of  a  city  and  require  the  grade 
of  the  street  to  conform  to  his  conyenience  at  the  expense  of  that  of 
the  public." 

In  the  case  of  Callender  vs.  Marsh,  1  Pick.  B.,  433,  the  court  say: 

'^  Cases  apparently  hard  will  occur ;  the  present  is  such  a  one.     The 

plaintiff's  house  has  been  standing  twenty  years,  and  he  had  reason 

to  expect  that  in  any  contemplated  improyement  in  the  streets  his 

liability  to  expense  would  haye  been  attended  to  by  the  city  authorities. 

*****  It  may  be  a  case  yery  suitable  for  the  consideration  of 

the  city  authorities,  whether,  according  to  the  practice  in  like  cases  of 

improyements  designed  for  the  general  good,  necessarily  creating  ex* 

pense  to  indiyiduals,  some  fair  indemnity  ought  not  to  be  allowed ;  but 

I  of  this  they  are  the  Judges.     If  it  is  not  now  within  the  authority  of 

.  the  city  officers,  it  is  certainly  worthy  of  consideration  whether  an 

'  application  to  the  legislature  ought  not  to  bo  made  to  authorize  them 

'  to  indemnify  those  citizens  who  may,  in  the  necessary  exercise  of 

powers  used  for  public  improyement  or  conyenience,  be  made  indi* 

rectly  to  contribute  an  undue  proportion  for  those  purposes ;  and  there 

I  seems  to  be  no  good  reason  why  others,  whose  property  is  enhanced 

I  in  yalue  at  their  neighbor's  expense,  should  not  be  held  to  furnish 

Eart  of  the  indemnity."     It  may  be  that  this  case,  too,  is  one  of 
^  ardship ;  but  upon  this  point  we  can  giye  no  opinion.    It  has  been 

j|  submitted  to  us  merely  upon  the  petition,  and  our  opinion  is,  that  the 

I I  facts  therein  set  forth  do  not  furnish  any  ground  for  relief. 

^  Ho  order  will  be  made  authorizing  the  taking  of  testimony  in  this 

case. 


36th  Congrhm,  )  SENATE.  (  Mib.  Doo. 

lai  Session,     S  I  No.  247. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Hat  4,  1868.— Referred  to  the  Committee  on  Claims. 


The  C!ouRT  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 
States  in  Congress  assembled: 

The  Court  of  Claims  respectfuUj  presents  the  following  documents 
as  the  report  in  the  case  of 

WILLIAM  DAVENPORT  vs.  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Claimant's  brief. 

3.  United  States  deputy  solicitor's  brief. 

4.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  haye  hereunto  set,my  hand  and  affixed  the 
Tt  -  T  seal  of  said  Court,  at  Washington,  this  third  day  of  May,  A.  D. 
L^-  *-J  1857. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  the  Judges  of  the  Court  of  Claims : 

The  petition  of  the  undersigned,  William  Davenport,  formerly  a 
colonel  in  the  United  States  army,  and  now  a  citizen  of  Philadelphia, 
respectfully  shows  unto  your  honors  :  Upon  the  adjustment  of  my  ac- 
counts with  the  government,  as  collector  of  military  contributions  in 
Mexico  during  the  late  war,  under  the  act  of  the  3d  March,  1849,  it 
was  decided  to  my  loss,  and,  as  I  believe,  without  the  authority  of 
law  or  regulation,  as  I  shall  endeavor  to  prove,  that  wood,  quarters, 
forage,  and  the  amount  allowed  by  law  lor  the  public  use  of  private 
servants,  were  emoluments,  and  as  such,  the  cost  of  these  things  were 
charged  to  and  deducted  from  my  private  account.  Fuel,  quarters, 
stationery  and  forage,  are  enumerated  in  the  951st  paragraph  of  the 
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general  regulations  of  the  army,  as  allowances  made  to  the  army. 
These  and  other  allowances  to  the  army,  upon  the  authority  of  this 
paragraph,  are  executive  allowances,  amounting,  perhaps,  to  not  less 
than  a  million  dollars  per  annum.  Can  it  be  presumed  that,  if  this 
large  sum  could  by  any  construction  of  the  wora  be  regarded  as  indi- 
vidual emoluments,  the  disposal  of  it  would  be  left  to  the  mere  will 
and  pleasure  of  the  Executive,  without  the  aid  and  direction  of  legis- 
lative authority.  The  business  of  the  army  cannot  be  conducted  with- 
out expense,  and  it  will  be  entirely  consistent  with  the  customs  of  the 
service,  in  all  cases,  including  my  own^  that  the  cost  of  the  articles 
issued  to  the  army  should  be  borne  by  the  government  itself.  The  am- 
munition furnished  the  army,  and  the  transportation  allowance  to 
officers  belong  to  the  same  category,  neither  of  which  has  ever  been 
considered  an  emolument.  I  am  persuaded  that  fuel  and  quarters  are 
furnished  the  army  solely  with  a  view  to  insure  a  proper  discharge  of 
the  duties  required  of  it,  and  it  will  be  granted  that  this  opinion  is 
greatly  strengthened,  when  we  consider  that  these  allowances  are 
only  given  to  those  actually  on  duty. 

Fuel  and  quarters  are  given  to  non-commissioned  officers^  musi- 
cians, privates,  washerwomen,  and  servants.  No  one  ever  heard  of 
any  law  or  regulation  giving  emoluments  to  any  of  these  ;  and  where 
is  the  law  or  regulation  which  declares  these  things  directly  or  in- 
directly to  be  emoluments^  when  given  to  an  officer.  If  there  is  any 
of  this  import,  let  it  be  shown,  or  the  amount  stopped  for  those  arti- 
cles, so  long  since  returned  to  me. 

By  paragraph  968,  it  is  made  the  duty  of  the  quartermaster's  de- 
partment, when  there  are  no  public  quarters,  to  nire  them.  1  was 
put  upon  duty  at  Matamoras  by  the  order  of  the  War  Department, 
and  was  furnished  with  quarters  in  compliance  with  this  paragraph ; 
and  furthermore,  the  price  to  be  paid  for  them  was  fixed  by  l£at  de- 
partment. If  quarters  were  furnished  officers  for  their  private 
use,  it  would  hardly  be  ftiade  the  duty  of  the  quartermaster's  depart- 
ment to  furnish  them.  Quartermasters  are  not  the  agents  of  officers, 
non-commissioned  officers,  &c.,  but  the  agents  of  the  government. 
The  house  for  which  I  am  charged  rent  was  furnished  me  by  the  gov- 
ernment— it  was  occupied  for  public  purposes,  and  should  be  paid  for 
by  the  public.  I  am,  no  doubt,  the  nrst  officer  and  probably  shall  be 
the  last,  ever  required  to  pay  the  rent  for  a  house  furnished  me  by 
the  nublic,  and  occupied  for  public  purposes  only. 

The  colonel  of  ordnance,  and  others  on  the  same  footing  with  me, 
as  regards  emoluments,  occupy  as  many  rooms  in  a  house  at  Wash- 
ington, rented  by  the  United  States,  called  the  Winder  building,  as 
are  needed  for  the  conducting  of  the  public  business  required  of  them. 
Suppose  it  should  become  necessary,  in  the  settlement  of  their  accounts 
with  the  government,  as  it  has  been  in  my  case,  to  deduct  the  cost  of 
their  emoluments,  it  can  hardly  be  imagined  that  the  rent  of  these 
rooms  would  be  deducted  as  such?  This  would  be  extravagant,  yet  it 
would  be  quite  as  proper  in  that  case  as  it  is  in  mine,  nor  would  the 
question  bo  materially  changed,  if  these  officers,  laboring  as  I  did, 
from  the  rising  to  the  setting  of  the  sun,  slept  in  the  corner  of  one  of 
them. 
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But  I  have  another  claim  to  the  restoration  of  the  sum  deducted  on 
the  settlement  of  my  accounts,  for  the  lent  of  "  rooms." 

In  the  adjustment  of  my  accounts  as  collector  of  military  contribu- 
tions at  Matamoros,  Mexico,  under  the  act  of  the  3d  of  March,  1849, 
by  the  commissioner  of  customs,  approved  by  the  President,  he  states 
the  amount  to  be  allowed  me  under  the  law,  ^^  exclusive  of  clerk  hire, 
and  other  expenses  incident  to  the  office  of  collector,"  and  of  course 
the  office  also.  In  the  settlement  which  took  place  in  accordance  to 
the  statement  of  the  Commissioner  of  Customs  in  the  War  Office,  no 
deduction  was  made  for  clerk  hire  ;  and  under  this  decision,  it  is  plain 
none  should  have  been  made  at  any  time  for  fuel,  that  being  an  ''ex« 
pense  incident  to  the  office  of  collector,"  or  for  the  rent  of  **  rooms," 
which  the  duty  of  collector  required  of  me  by  the  government,  com* 
polled  me  to  occupy  as  offices.  The  act  made  my  compensation  the 
same  as  a  collector  in  the  United  States  of  a  port  when  the  amount 
assimilated,  or  nearly  so.  The  accounts  were  adjusted  on  this  basis. 
As  collectors  of  customs  in  the  United  States  are  furnished  as  many 
rooms  for  offices  as  are  needed  at  the  public  cost,  I  can  but  regard  it 
as  an  oversight,  which  I  have  been  unable  to  bring  to  the  attention 
of  the  honorable  Secretary  of  War,  that  the  rent  of  the  rooms  occupied 
by  me  while  collector  was  charged  to  my  private  account ;  and  it  is 
quite  manifest  that  the  amount  of  my  compensation  as  collector  has 
been  less,  te  the  amount  of  this  deduction,  than  the  law  grants  me. 

I  was  employed  at  Matamoras  about  fourteen  months  as  collector  of 
military  contributions.  My  collections,  as  my  returns  show,  amount 
to  more  than  one  thousand  dollars  per  day.  Can  it  be  possible,  with 
law  and  justice  on  my  side,  as  I  think  I  have  shown,  that  the  govern- 
ment seriously  intend  to  make  me  pay  the  rent  of  the  house  furnished 
me  by  the  public,  indispensably  necessary  to  do  the  public  work  in  ? 
I  may  be  believed,  for  it  is  an  undeniable  fact,  when  I  say,  if  no  duty 
had  been  required  of  me  at  Matamoras  but  that  properly  belonging  to 
my  military  commission,  there  would  be  no  question  to  settle  about 
quarters.     I  should  have  been  with  the  troops  in  the  tented  field. 

It  is  plainly  declared  by  paragraph  nine  hundred  and  sixty-three, 
that  '^  niel  is  to  be  considered  public  property  until  used ;  it  is  on  no 
account  to  be  sold  for  the  benefit  of  those  for  whom  it  is  issued,  nor  to 
be  removed  from  the  public  post  but  by  order  of  the  senior  quarter- 
master ;  and  any  surplus  shall  revert  to  the  United  States."  '^  Fuel 
shall  be  considered  public  property  until  used."  By  this  regulation, 
we  see  that  so  long  as  any  fuel  remains  unconsumed,  it  is  declared  to 
be  public  property.  After  it  is  consumed,  of  course  nothing  remains 
in  the  shape  of  fuel,  yet  this  nothing  is  charged  to  me,  in  the  adjust- 
ment of  my  accounts  as  an  emolument. 

Again,  it  is  further  declared  by  the  regulations,  that  ^^  fuel  is  on 
no  account  to  be  sold  for  the  benefit  of  those  for  whom  it  is  issued." 
If  fuel  is  given  as  an  emolument,  why  this  prohibition  ?  Should  any 
doubt  still  remain  as  to  the  meaning  of  this  regulation,  it  may  be 
removed  by  recollecting  that  public  property  cannot  become  an  indi- 
vidual emolument,  while  the  public  retains  the  ownership  of  it  so 
long  as  an^  remains.  This  is  so  plainly  declared,  as  regards  fiieli 
none  can  misunderstand  it.     The  same  reasonings  and  the  same  role^ 
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applies  to  quarters,  forage,  stationery,  and,  indeed,  to  many  other 
allowances.  The  charge  for  stationery  was  withdrawn.  All  the 
other  articles  enumerated  in  paragraph  nine  hundred  and  fifty-one, 
seem  to  be  precisely  of  the  same  character,  and  upon  the  same  footing, 
and  if  so,  it  is  difficult  to  perceive  why  these  charges  did  not  all  fall 
or  stand  together. 

The  act  of  the  24th  of  April,  1816^  establshing  my  claim  to  forage, 
and  the  pay,  rations  and  clothing  for  the  horses  and  servants  I  had 
in  the  service,  from  the  9th  of  May,  1847,  to  the  30th  of  Jane,  1848. 
This  law  is  in  the  nature  of  a  contract  between  the  government  and 
the  officer,  and  as  such  it  could  hardly  have  been  the  intention  of  the 
act  of  March,  1849,  to  disturb  it.  This  law,  indeed,  does  not  seem  to 
warrant  such  meaning ;  and  it  is  certain  such  construction  would 
make  it  retrospective  in  its  operation — which  we  may  conclude  never 
could  have  been  contemplated  by  the  legislature. 

It  is  provided  by  law,  already  referred  to,  that  "  when  forage  is  not 
drawn  in  kind  by  officers  of  the  army  entitled  thereto,  eight  dollars 
per  month  for  each  horse  shall  be  allowed  in  lieu  thereof."  The  ques- 
tion of  forage  is  further  regulated  by  paragraph  999,  and  following, 
and  in  compliance  therewith  ;  choice  being  given,  I  drew  forage  for 
two  horses  while  in  command  at  Matamoras. 

Public  horses  are  foraged  at  the  public  expense,  as  a  matter  of 
course.  The  act  provides  for  the  foraging  of  the  private  horses  of 
mounted  officers,  which  they  are  required  to  keep  in  the  public  ser- 
vice, and  as  such,  a  further  provision  is  made  by  law  for  paying  for  all 
private  horses  killed  in  battle.  The  horses  I  had  in  the  public  service, 
in  compliance  with  this  act,  were  my  private  property,  and  the  ser- 
vants employed  by  me  at  the  same  time  were  my  private  servants. 
The  forage  furnished  the  horses  of  mounted  officers,  actually  kept  in 
the  service,  or  eight  dollars  per  month  for  each  horse  in  lieu  thereof, 
and  the  pay,  rations  and  clotning  of  a  private  soldier,  for  each  servant 
kept  in  the  service,  in  accordance  with  the  act,  must  clearly  be  in- 
tended, and  given,  as  a  just  compensation  for  the  public  use  of  the 
same.  When  we  look  into  the  Constitution,  no  room  for  doubt  re- 
mains. We  there  find,  in  the  latter  part  of  the  fifth  article  of  the 
amendments,  that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation.  If  this  provision  of  the  Constitution  has 
any  force  or  meaning,  a  law  cannot  be  made  with  the  construction  you 
have  given  the  act  of  the  3d  of  March,  1849.  I  claim,  as  I  think  I 
have  fully  shown,  upon  the  authority  of  law  and  regulations,  the 
return  to  me  of  the  amount,  |1,033  41^  together  with  interest,  ille- 
gally charged  to^  and  deducted  from  my  private  account  for  fuel, 
quarters,  forage,  and  the  legal  allowance  for  private  servants  employed 
upon  the  terms  of  the  law,  as  above  shown,  from  the  9th  of  May, 
1847,  to  the  30th  of  June,  1848.  And  I  may  here  state,  that  I  fully 
believe  my  claim  a  just  and  legal  one,  or  I  should  assuredly  not  make 
it.  It  is  certain,  1  know  of  no  law,  regulation,  judicial  decision,  or 
precedent  opposed  to  it ;  and  conclude,  if  any  existed,  the  honorable 
Secretary,  who  has  not  regarded  my  claim  with  favor,  would  have 
pointed  my  attention  to  it  as  a  reason  for  rejecting  my  application.  I 
presume  it  will  not  be  claimed,  even  by  the  honorable  Secretary  of 
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War,  who  rejected  mj  claim,  that  a  law  can  be  made  to  take  effect 
before  its  date,  or  that  a  law  can  be  passed  in  1849,  taking  from  me 
what  I  was  entitled  to,  and  in  legal  possession  of,  two  years  before, 
bj  laws  then  and  still  existing.  This  law,  however,  is  not  so  mach 
to  be  complained  of  as  the  abuse  of  it.  It  nowhere  requires,  or  even 
authorizes  the  cost  of  public  quarters,  rented  by  an  officer  of  the 
Quartermaster's  Department  for  public  use,  and  occujpied  wholly  for 
that  purpose,  charged  to  me,  and  deducted  from  my  private  accounts. 
Nor  does  it,  or  any  other  law  known  to  me,  sanction  the  other  charges 
and  deductions  complained  of. 

Kon. — I  may  add,  that  ever  since  the  formation  of  the  government,  mounted  volmiteers 
called  into  service  have  been  allowed  at  least  forty  cents  a  day  for  the  public  use  of  their 
horses,  and  forage  besides. 

So  much  of  the  correspondence  between  the  War  Department  and 
myself,  which  is  requisite  to  the  understanding  of  the  grounds  of  the 
department's  decision,  is  herewith  inserted  for  the  consideration  of 
the  Court.  Of  course,  all  the  correspondence  can  be  at  once  produced, 
if  ordered  by  the  Court. 


Trbasubt  Dbpartmknt,  Third  Auditor's  Ofpicb, 

October  18,  1851. 

Sir  :  Your  letter  of  the  2'7th  ult,  was  received  on  the  29th ;  the 
delay  in  replying  to  it  requires  some  explanation. 

Subsequent  to  the  adjustment  of  your  account  in  August  last,  it  was 
ascertained  at  the  office  of  the  Second  Comptroller,  from  the  accounts 
of  Major  W.  W.  Chapman,  there  made  revision,  that  payment  had 
been  made  by  him  for  rented  quarters  for  you,  and  of  the  issue  also, 
on  your  requisition,  for  fuel,  forage,  and  stationery,  within  the  period 
you  were  allowed  compensation  as  collector  of  military  contributions. 
Upon  receiving  this  information,  it  became  my  duty  to  apprise  the 
B^retary  of  War  of  the  fact,  it  having  been  previously  reported  from 
this  office  that  you  were  not  found  accountable  here  for  anything  as 
a  set-off  to  your  compensation  as  collector.  The  communication  was 
made  to  the  Secretary  of  War  on  the  27th  of  September,  submitting 
for  his  instructions,  with  the  items  above  referred  to,  amounting  to 
$677  86,  should  be  a  further  deduction.  On  the  13th  inst.  I  received 
instructions  from  the  Second  Comptroller  to  restate  your  account,  and 
to  add  $677  86  to  the  sum  heretofore  ordered  by  the  Secretary  of 
War. 

In  compliance  with  these  instructions,  a  further  statement  was  made, 
and  reported  on  the  13th  inst.  to  the  Second  Comptroller,  reducing 
the  balance  in  your  favor,  to  $2,181  36,  and  returned  to  this  office  on 
the  17th,  confirmed  by  him. 

Very  respectfully,  your  obedient  servant, 

JNO.  S.  GALLAHEK, 

Third  Avdiiar. 

Col.  Wm.  Davenport, 

PhUaddphiay  Pa. 


WILLIAH  DAYEMFOST. 


Triasubt  Dspabtmsnt,  Thirb  AuDno&'s  Oincs, 

October  24,  1851. 

Bir:  In  reply  to  your  letter  of  the  20th  inst.,  I  have  to  say,  thai 
before  you  were  last  written  to,  a  thorough  examination  was  made 
of  the  subject  to  which  it  refers,  and  the  sum,  as  stated  to  you,  wu 
found  to  be  the  actual  cost  of  the  emoluments  furnished  you  by  the 
government  whilst  acting  in  the  capacity  of  collector  at  Matamons 
from  the  9th  of  May,  1847,  to  the  30th  June,  1848.  You  were 
charged  with  the  following  items  at  the  prices  annexed  thereto,  re- 
ceipted for  by  you,'*'  to  Major  Chapman,  in  the  fourth  quarter  of  1847 
and  the  first  quarter  of  1848,  to  wit : 

254  cords  of  wood,  |2  50 $63  60 

90  bushels  and  20  quarts  of  corn,  at  |1  60 136  40 

62  bushels  of  oats,  at  |1 62  00 

26  quires  of  writing  paper,  at  the  rate  of  $2  96  per  6  quires, 

&c.,  allowed  a  lieutenant 12  82 

5,964  lbs.  of  hay,  at  1  cent 69  64 

Bent  for  five  rooms  13  months  and   23  days,  at    |5  per 

month  per  room 343  50 

677  86 


Per  vouchers  26  and  27  B.,  third  quarter,  1848,  Major  Chapman 
paid  J.  Mesa  $605  15  for  the  rent  of  seven  rooms  occupied  as  quarters 
and  offices  by  yourself  and  Lieut.  McLean,  from  March  1,  1847,  to 
August  9,  1848.  By  the  regulations,  you  were  entitled  to  four  of 
them  as  quarters  and  one  as  kitchen,  with  which  you  have  been 
charged,  not  including  the  offices.  If  any  error  has  been  committed 
the  proper  correction  can  be  made  whenever  it  is  discovered,  whether 
for  or  against  the  United  States. 

Your  letter  of  the  21st,  written  the  day  after  the  one  to  which  the 
foregoing  is  a  copy,  was  duly  considered,  and,  in  view  of  the  difficulty 
of  the  question  it  raised  ^^  the  interpretation  of  the  word,  emolument," 
referred  to  the  Second  Comptroller  of  the  Treasury  for  his  decision,  t» 
which  an  answer  has  been  given  of  this  date,  to  the  following  effect 
I  have  to  acknowledge  the  receipt  of  yours  of  the  22d  instant,  inclo- 
sing a  letter  from  Col.  Wm.  Davenport,  in  relation  to  a  charge  re- 
cently made  against  him  by  direction  of  the  Secretary  of  War.  N<> 
new  facts  are  presented  by  Col.  Davenport  in  reference  to  this  charge, 
and  I  see  nothing  in  the  argument  contained  in  his  letter  that  shovdd 
induce  any  change  in  the  present  statement  of  his  accounts. 

E.  J.  PHELPS,  CompiroUer. 

*I  would  here  note,  that  the  receipts  thus  referred  to  are  those  given  by  me  to  the  dis- 
bandng  officer,  which  are  merely  acknowledgments  of  the  items  received  from,  him,  and  tie 
used  by  him  as  vouchers  in  settling  his  accounts  with  the  department. 
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^  This  dedsion  disposes  of  the  question  in  regard  to  what  is  oon^ 
sidered  emolaments.     The  correctness  of  the  present  charge^  in  its  de<- 
tailsy  I  do  not  doubt,  will  be  admitted  on  further  inspection. 
I  am,  very  respectfully,  your  obedient  servant, 

JNO.  8.  GALLAHER, 

Third  Auditor. 
C!ol.  Wm.  Davenport, 

Philadelphia^  Pa. 


Copy  of  a  letter  to  the  Third  Auditor. 

PmLADELPHU,  Pa.,  June  21  y  1852. 
«  8iB :  Your  letter  of  the  16th  instant  came  to  hand  on  the  17th,  and, 
in  compliance  therewith,  I  have  the  honor  to  acknowledge  that  I  have 
received  a  treasury  draft  for  two  thousand  one  hundrra  uid  ninety- 
four  dollars  and  sixteen  cents,  ($2,194  16,])  it  being  a  part  of  the  sum 
due  me  for  the  collection  of  military  contributions  in  Mexico,  and  I 
forwarded  to  J.  Sloan,  Esq.,  Treasurer  of  the  United  States,  on,  I  be- 
lieve, the  16th  instant,  my  receipt  for  the  same.  I  further  acknow- 
ledge to  have  received  this  day,  21st,  a  treasury  draft,  dated  19th 
instant,  for  two  hundred  and  thirteen  dollars,  thirteen  cents,  ($213  13,) 
it  being  my  military  pay  for  the  month  of  January,  1850,  which  has 
been,  as  you  may  see,  unwarrantably  withheld  from  me  for  nearly  two 
years  and  a  half ;  and  for  this  sum  I  have  likewise  forwarded,  this 
day,  to  J.  Sloan,  Esq.,  Treasurer  of  the  United  States,  my  receipt. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

WM.  DAVENPORT. 

John  S.  Gallahsr, 

Third  Auditor ^  Washington^  D.  C. 


Philadblphia,  Pa.,  November  3, 1855. 

Snt :  I  have  the  honor  to  acknowledge  the  receipt  of  your  favor  of 
the  3l8t  ultimo,  in  reply  to  my  letter  of  the  25th,  in  which  you  say : 
^'  My  claim  has  been  long  since  disposed  of,  and  is  now  no  loneer  be- 
fore the  department,  and,  therefore,  there  is  nothing  for  the  deDart- 
ment  to  refer  to  the  Attorney  General."  On  several  occasions  I  nave 
endeavored,  but  it  seems  I  have  not  succeeded,  to  bring  the  notice 
of  the  War  Department  to  what  I  honestly  regard  as  a  just  and  legal 
claim  against  tne  government ;  and  have  stat^,  with  some  care^  the 
laws  upon  which  each  item  of  it  is  based.  With  all  this  before  you, 
it  has  been  your  pleasure  to  reject  it ;  but  you  have  not  supported 
your  rejection  by  any  precedent  or  judicial  opinion  whatever,  and  I 
am  not  aware  that  any  exist.  You  have  only  said  that  my  account  is 
closed,  and  cannot  be  re-opened ;  and,  in  effect,  you  say  the  same  in 
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your  letter  now  before  me.  I  must  attribute  to  forgetfnlness  on  your 
part  that  you  should  give  this  as  a  reason  for  rejecting  my  claim, 
after  you  have  been  so  truly  informed,  in  his  very  words,  that  the 
Third  Auditor  assured  me  that  errors,  if  any  should  be  found  on  either 
side,  would  be  corrected ;  that  I  declined  for,  perhaps  a  year,  to  ac- 
cept what  was  offered,  and  continued  to  decline  it,  until  again  as- 
sured by  the  chief  clerk  that  it  would  be  no  bar  whatever  to  my  claim 
for  the  balance ;  and  finally,  what  I  did  receive,  I  receipted  for  as  a 
part  of  mv  claim.  Ton  will  perceive,  therefore,  that  it  was  under- 
stood at  the  time  by  both  parties  that  the  account  was  not  closed. 
But  upon  the  payment  of  a  part  of  my  claim  you  insist  upon  a  credit 
for  the  whole,  a  doctrine  altogether  new ;  at  any  rate  I  never  heard  it 
advanced  before.  I  think  the  government  does  not  wish  the  just 
claims  of  her  citizens  settled  in  this  way. 

You  oppose  my  claim ;  your  motive  I  do  not  question,  but  you  give 
me  nothing  which  amounts  to  the  dignity  of  a  reason  for  rejecting  it. 
My  respectful  request  that  you  refer  it  to  the  Attorney  General,  you 
refuse,  whose  department  you  know  is  established  for  the  purpose  of 
settling  disputed  or  conflicting  questions  ;  and  every  citizen  has  a  clear 
right,  m  all  such  cases,  to  the  benefit  of  it.  For  this  reason  I  have 
requested  my  claim  submitted  to  this  tribunal,  with  the  expectation 
that  it  would  be  there  disposed  of  in  accordance  with  the  laws,  and  its 
own  merits.  This  is  all  I  have  at  any  time  wished,  and  it  is  for  this 
only  that  I  have  asked  your  assistance.  And  by  way  of  apology  for 
the  trouble  I  have  given  you,  allow  me  to  assure  you  that  I  have  said 
much  more  to  you  upon  a  matter  ot  my  own  than  I  would  have  done 
could  I  have  referred  directly  to  the  Attorney  (leneral. 

I  have  the  honor,  sir,  to  be,  very  respectfully,  your  obedient  servant^ 

WM.  DAVENPORT. 

Hon.  Jeffebsok  Davis, 

Secretary  of  War^  Waahington^  D.  C. 

If  my  claim  is  sustained  by  the  Court,  the  amount  to  be  returned 
me,  with  interest,  is: 

For  wood |63  50 

For  forage 256  04 

For  house  rent,  for  a  house  in  public  use  only 343  50 

And  for  the  hire  of  servants,  as  allowed  by  law 370  37 

1,033  41 
Add  interest  from 

No  person,  except  myself,  is  now  or  has  been  in  any  way  interested 
in  my  above  stated  claim. 

All  of  which  is  respectfully  submitted. 

WILLIAM  DAVENPORT. 
Philadelphia,  Jidy  8,  1856. 


WILLIAM  DAVENPORT. 


Btatb  of  Pennsylvania,  . 
CUyof  Phaaddphia,    J^- 

William  Davenport,  abovenamed,  being  duly  sworn,  says  that  the 
facts  stated  in  the  foregoing  petition  are  trae,  to  the  best  of  his  know- 
ledge and  belief. 

WM.  DAVENPORT. 

Sworn  and  subscribed  before  me  this  10th  day  of  July,  1856.. 

DAVID  PAUL  BROWN,  jr. 

United  Staies  Commiasianer. 


C?OURT  OF  CLAIMS. 

COLONEL  Davenport's  petition. 

The  claim  of  Colonel  Davenport,  the  facts  and  statutes  on  which  it 
is  based,  the  correspondence  concerning  it,  the  errors  made  by  the 
department,  and,  indeed,  all  the  evidence  of  the  case  are  so  fully  stated 
in  the  petition  that  it  is  considered  unnecessary  to  offer  any  argument 
on  its  behalf.  But  the  attention  of  the  Court  is  respectfully  invited  to 
the  following  points : 

I.  Colonel  Davenport's  accounts  were  adjusted  and  approved  by  the 
President,  (p.  3.)  By  the  2d  section  of  the  act  of  1849,  (Stat,  at 
Large,  IX,  413,)  the  President  and  not  the  Secretary, at  War  is  au- 
thorized to  allow,  &c.  It  is  submitted  that  it  was  not  competent  for 
the  Auditor  (see  his  letter,  p.  7)  to  reopen  the  matter  after  this  adjustment 
and  approval^  and  JEifter  the  settlement  in  his  [the  Auditor's]  own  office, 
which  followed  the  adjustment  and  approval. 

II.  The  response  of  the  department  (p.  10.)  ^Hhat  the  claim  was 
disposed  of,"  '*and  there  is  nothing  to  refer  to  the  Attorney  (General," 
may  be  a  very  convenient  mode  of  settling  claims,  and  one  thoroughly 
warranted  by  the  practice  of  the  department,  but  it  will  not  avail  in  a 
court  of  justice  as  a  defence,  when  the  claimant  is  assured  in  writing 
(p.  8)  that  ''if  any  error  is  committed,  the  proper  correction  can  be 
made,  whether  for  or  against  the  United  States." — (See  also  pp. 
10, 11.) 

III.  The  last  defence  of  the  department  is  tlie  one  just  mentioned. 
The  first  seems  to  have  been,  that  the  items  objected  to  ''were  receipted 
for  ' '  by  Colonel  Davenport. — (Auditor's  Utter,  p.  8.)  This  was  a  mere 
quibble,  for,  as  mentioned,  (p.  8,  note,)  "these  receipts"  are  mere 
"  vouchers  "  to  "  be  used  by  the  disbursing  officer  in  settling  with 
the  department."  "Receipts"  are  given  by  officers  for  arms,  medi- 
cines, clothing,  &c.,  for  their  commands  ;  but,  except  in  this  particular 
case,  these  "receipts  "  or  "vouchers"  have  never  been  relied  on  as 
they  are  by  the  Auditor  here.  It  is  confidently  believed  that  the  re- 
cords of  the  department  cannot  furnish  another  such  case.  In  a  word, 
Colonel  Davenport  is  nowhere  charged  with  the  misapplication  of  any 
part  of  the  public  property  for  which  he  receipted ;  and,  hence,  it  does  not 
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appear  that  the  goyernment  has  suffered  any  loss  ;  and  the  reoripis, 
therefore,  are  no  authority  for  charging  him  with  any  part  of  the  oost 
of  it. 

lY .  It  will  be  borne  in  mind  that  the  Auditor  gives  neither  retwn 
nor  authority  for  his  decision  as  to  the  disputed  items.  It  is  proper, 
therefore,  to  ask,  why  were  these  very  items  allowed  in  other  caaeSi 
General  Scott's,  for  example,  and  rejected  in  this  ? 

In  General  Scott's  case,  {See  SencUe  documents^  No.  —  February  4, 
lS51,p.  12,)  $1,036  25  allowed  for  quarters  in  Washington  whilst  he 
was  in  Mexico ;  and  (jp.  25)  $583  33  allowed  for  his  quarters  for  two 
and  one-third  months  in  Mexico. 

Why  should  the  $343  50  for  rent  of  '^  house  in  the  public  senrioe 
only"  be  disallowed  to  Colonel  Davenport?  A  law  cannot  be  jurt 
which  does  not  bear  alike  upon  all. 

Pages  45-6,  General  Scott  was  allowed  $6,149  86  for  collecting,  &e., 
in  Mexico,  and  no  deductions  made  ft'om  his  pay.  But  in  Colond 
Davenport's  case,  the  allowance  made  for  his  collections,  &c.,  uhu  de- 
ducted as  "pay  and  emoluments."  Is  this  **  even-handed  justice?" 
Why  should  one  interpretation  be  given  to  the  act  of  1849  in  Colonel 
Davenport's  case,  and  the  directly  opposite  interpretation  be  given  it 
General  Scott's? 

V.  The  other  two  items  in  dispute  are  "forage"  and  *'hire  of  se^ 
vants."    As  to  these,  the  following  observations  are  submitted : 

"Forage,  it  appears,  was  given  to  mounted  officers  without  obliging 
them  to  keep  their  own  horses  in  the  public  service  up  to  the  23d  S 
July,  1813.  To  that  time  it  may  be  presumed  they  were  expected  to 
be  mounted  at  their  own  expense,  when  the  public  duties  required  ii 
This  we  may  believe,  because  we  find  provision  made  by  law  before 
that  time,  for  paying  for  private  horses  killed  in  battle.  Up  to  Mi 
time  forage  might  have  oeen  an  emolument,  as  rations  now  are. 
But  the  system  of  granting  gross  sums  for  forage  was  changed  by  the 
acts  of  1813  and  that  of  the  24th  of  April,  1816.  After  these  acts, 
mounted  officers,  as  will  be  seen  by  reference  to  them,  were  required 
to  keep  in  the  public  service  their  own  private  horses,  and  forage  wae 
given  as  a  just  compensation  for  the  public  use  of  them.  In  my  peti- 
tion before  the  honorable  Court,  I  have  undertaken  to  show^  and  I  hops 
I  have  done  so  to  the  satisfaction  of  the  courts,  that  under  the  existing 
laws  forage  must  be  intended  as  a  just  compensation  for  the  public  use 
of  private  property.  Private  servants  were  introduced  into  the  pubb 
service  upon  the  authority  of  the  law  above  referred  to,  and  we  find 
in  these  acts  provision  made  for  paying  for  the  public  use  of  them. 
We  were  at  war  in  1813,  and  the  object  of  the  act  of  that  year  wi» 
clearly  to  prevent  weakening  the  line  of  the  army  by  the  employment 
of  soldiers  as  waiters.  I  think  it  will  be  found  that  this  was  given  a* 
a  reason  for  the  change.  The  conditions  upon  which  the  pri?at» 
horses  and  servants  of  officers  were  introduoed  into  the  public  servioi 
are  clearly  enumerated,  and  so  long  as  these  conditions  remain  unfal- 
filed,  just  so  long  will  the  claimant  be  kept  out  of  the  just  compen- 
sation to  which  he  is  entitled  by  the  laws  of  the  country.  I  really 
cannot  perceive  any  more  authority  in  the  act  of  the  Sd  of  March,  1849, 
for  stopping  the  compensation  for  the  public  use  of  Gol.  Davenport's 
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private  horses  and  seryants,  than  for  the  stopmng  of  his  income  for 
the  hire  or  rent  of  any  other  property  he  holds.  The  War  Depart- 
ment has  not  been  very  consistent  m  its  action  upon  the  law.  It  seems 
that  General  Scott  was  also  a  collector  of  military  contributions,  and 
as  such  an  allowance  is  made  him  in  the  settlement  of  his  accounts, 
of  $6,147  86,  and  no  deduction  whatever  made  for  fuel,  quarters,  for- 
age, or  servants,  or  indeed  on  any  other  account. — (Page  141.)  In 
the  first  no  more  is  claimed  than  the  law  authorizes.  In  the  other 
the  law  is  a  dead  letter." 

VI.  Section  S,  act  March  3,  1849,  provides  for  the  payment  of  this 
claim,  if  allowed  by  the  Court. 

Philadelphia,  September  8, 1857. 


IN  THE  COUBT  OF  CLAIMS.— No.  687— Law  Dockst. 

WnuAM  Davbnport  w.  The  Unitrd  States. 
SolicUor*8  Brief. 

During  the  war  with  Mexico,  the  petitioner,  then  a  colonel  in  the 
army  of  the  United  States,  was  stationed  at  Matamoras,  in  Mexico,  and 
there  superintended  the  collection  of  duties  imposed,  as  a  military 
contribution,  upon  the  commerce  with  that  port. 

By  the  2d  section  of  an  act  approved  March  3,  1849,  (9  Statutes, 
412,)  each  military  officer  performing  such  duty  was  entitled  to  a  com- 
pensation to  be  ^^  assimilated  in  amount  as  nearly  as  may  be,  including 
the  regular  pay  and  emoluments  of  such  officer,  to  that  allowed  by 
existing  laws  to  officers  of  the  customs  in  the  United  State  where  th 
services  are  similar  in  amount  and  importance ;  such  allowance  in  al 
cases  to  be  determined  by  the  President  of  the  United  States. 

In  settling  the  account  of  Colonel  Davenport  under  this  act,  the 
following  items  were  computed  to  be  part  of  his  pay  and  emoluments, 
and  as  such,  deducted  from  the  amount  to  be  paid  him : 

Cash  paid  him  in  lieu  of  forage. 

Cash  paid  him  for  wases  of  his  servants. 

Cost  of  rooms  rented  for  his  use. 

Cost  of  fuel  furnished  to  him. 

The  petitioner  claims  that  these  sums  formed  no  part  of  his  pay  or 
emoluments,  and  alleges  that  they  were  improperly  deducted  from  the 
amount  payable  to  him. 

I.  The  compensation  of  a  colonel  of  infantry  is  made  up  of  the 
following  items :  pay,  rations,  servants'  wages,  and  clothing,  forage 
for  horses,  quarters,  and  fuel. 

The  first  two  items,  pay  and  rations,  are  always  paid  in  money,  and 
nnconditionally. 

The  third  and  fourth  items,  for  servants'  wages  and  clothing,  and 
forage  for  horse,  are  paid  in  money,  at  a  rate  &ced  by  law,  on  oondi- 
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tion  that  he  actually  employs  the  servant,  and  owns  and  keeps  the 
horse. 

The  fifth  and  sixth  items,  quarters  and  fuel,  are  furnished  in  kind, 
(rooms  and  wood,)  or  an  equivalent  paid  in  money,  at  the  option  d 
the  government.  These  last  allowances  are  absolutely  discretionarf 
with  the  President ;  the  officer  may  have  a  fine  house  to  himself,  or 
share  a  tent  with  a  crowd,  just  as  the  President  wills  or  the  neoessitieB 
of  the  service  re<|nire. 

The  last  mentioned  four  items  are  those  which  the  petitioner  denia 
to  he  emoluments ;  the  first  two  he  admits  to  be  pay  and  emolumento. 

There  is  no  law  which  requires  a  colonel  of  infantry  either  to  keep 
a  servant  or  own  a  horse.  But  he  has  a  position  to  hold  as  a  gentl^ 
man,  and  duties  to  perform  as  an  officer,  which  cannot  be  held  and 
performed  unless  he  do  both  ;  and  if  he  should  fail  for  a  length  of  time 
to  keep  either,  he  would  probably  be  found  delinquent  in  some  par- 
ticular, which  would  cause  the  loss  of  his  commission.  Whether, 
therefore,  the  government  made  him  an  allowanci  for  the  expense  or 
not,  he  would  be  equally  compelled  to  incur  it  just  as  he  is  compelled 
to  have  proper  weapons  and  clothing,  for  which  government  makei 
him  no  special  allowance ;  and  the  amount  of  the  allowance  made  for 
servant  and  horse  is  as  much  a  relief  to  the  officer's  purse  as  if  the 
same  amount  were  added  to  his  pay. 

As  to  quarters  and  fuel,  the  case  is  not  quite  so  self-evident,  bnt 
the  conclusion  is  equally  certain.  The  officer  is  charged  with  only 
cost  price  of  the  rooms  he  occupied,  and  the  fuel  that  he  burned.  The 
shelter  and  warmth  supplied  are  necessities  of  the  same  class  as  hii 
clothing  or  his  food  ;  and  it  is  difficult  to  see  on  what  ground  he  draws 
a  distinction  between  the  allowance  made  for  food  and  the  wood  to 
cook  it  with,  admitting  the  ration  to  be  an  emolument,  and  claiming 
that  the  wood  is  not. 

That  such  allowances  have  always  been  considered  as  emoluments, 
appears  from  opinions  given  by  the  Attorney  General  on  the  10th  of 
June,  1807,  (1  Opinions,  160,)  and  June  30,  1821,  (Id.,  476.)  And 
I  may  state  as  a  fact  that  will  not  be  denied,  that  when  brevet  offioen 
are  assigned  to  duty  according  to  their  brevet  rank,  they  receive  the 
quarters  and  fuel  as  among  the  emoluments  to  which  they  are  entitled 
under  the  act  of  April  16,  1818,  (3  Stat.,  427.) 

II.  But  the  President,  in  settling  the  account  of  Colonel  Davenport, 
was  required  to  assimilate  his  compensation,  including  his  pay  and 
emoluments  to  that  of  a  collector.  The  law  does  not  say  he  should 
have  a  sum  certain  or  capable  of  being  ascertained,  and  that  his  pay 
and  emoluments  should  be  deducted  therefrom ;  but  the  statute  re- 
quires the  President  to  asstmilcUe  the  pay,  &c.,  and  has  given  the 
President  absolute  discretion  to  determine  the  ^^ allowance"  to  he 
made  to  the  petitioner.  If  the  petitioner  be  allowed  to  recover  in 
this  suit,  he  will  receive  more  than  the  President  has  chosen  to  allow 
him  under  that  statute.  He  has  already  received  under  the  act  of 
1849,  such  an  allowance  as  the  President  determined,  in  order  to 
assimilate  his  pay  to  that  of  a  collector  of  the  customs  performing 
duties  of  equal  importance ;  and  having  received  that,  he  will,  if  he 
recover  in  this  suit,  receive  something  more  under  that  act.     Itissnh- 
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mitted  that  the  President's  determination  nnder  that  act  is  the  limit 
beyond  which  the  allowance  to  the  petitioner  cannot  go,  and  that  to 
suffer  him  to  recover  in  this  suit  would  be  to  go  beyond  that  deter- 
mination. 

It  may  be  argued  for  the  petitioner  that  the  '^allowance"  made 
by  the  President  was  the  gross  compensation  assimilated  to  that  of  a 
collector,  and  that  the  amount  to  be  deducted  forms  no  part  of  the 
allowance  to  be  determined.  But  such  is  not  the  effect  of  the  act. 
Its  effect,  in  fact,  is  to  give  the  officers  such  sum  in  addition  to  the 
pay  and  emoluments  he  has  received  as  will  make  up  his  compensa- 
tion to  the  maximum  specified.  The  '^  allowance"  to  be  determined 
is  the  difference  to  be  paid. 

JOHN  D.  Mcpherson, 

Deputy  Solicitor. 


IN  THE  COURT  OF  CLAIMa 

WiLUAM  Davenport  vs.  The  Unitkd  Statbb. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  Court. 

During  the  war  with  Mexico  the  petitioner,  who  was  then  a  colonel 
in  the  army  of  the  United  States,  performed  the  duties  of  collector  at 
the  port  of  Matamoras,  in  Mexico,  from  the  9th  day  of  May,  A.  D. 
1847,  to  the  30th  day  of  Jane,  A.  D.  1848.  Under  the  second  section 
of  the  act  of  Congress  approved  March  3,  A.  D.  1849,  ch.  126,  (9  St. 
at  L.,  p.  413,)  he  became  entitled  to  be  allowed  a  compensation  there- 
for, to  be  assimilated  in  amount  as  nearly  as  may  be,  including  his 
regular  pay  and  emoluments,  to  that  allowed  by  the  then  existing 
laws  to  officers  of  the  customs  in  the  United  States  where  the  services 
were  similar  in  amount  and  importance;  ^'such  allowance,  in  all 
cases,  to  be  determined  by  the  President  of  the  United  States."  He 
now  complains  that  in  the  settlement  of  his  accounts  the  cost  of  wood, 
forage,  quarters,  and  servants,  was  considered  a  part  of  his  ^^  regular 
pay  and  emoluments,"  and,  therefore,  deducted  from  the  amount 
allowed  him.  He  insists  that  the  expense  incurred  for  these  things 
constituted  no  part  of  his  regular  pay  and  emoLumenta,  and  ought  not 
to  have  been  taken  into  the  estimate  by  the  President  in  determining 
the  amount  to  be  allowed  him  as  collector. 

It  was  clearly  the  duty  of  the  President,  in  determining  the  allow- 
ance to  be  made  to  the  petitioner  for  his  services  as  collector  at  Mata- 
moras, to  assimilate  his  compensation  in  amount,  including  his  regular 
pay  and  emoluments,  as  nearly  as  may  be,  to  that  allowed  by  the 
existing  laws  to  officers  of  the  customs  in  the  United  States  for  ser- 
vices similar  in  amount  and  importance.  The  simplest  method  of 
performing  this  duty  probably  was,  first  to  ascertain  what  would  be 
the  compensation  of  an  officer  of  the  customs  in  the  United  States  for 
such  services,  and  then  deduct  therefrom  the  petitioner's  regular  pay 
and  emoluments.    The  difierence  would  be  the  amount  to  be  paid  him 
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as  oollectory  and  he  might  then  he  allowed  to  reoeire  his  regular  ptj 
and  emoluments  cu  audi.  The  whole  would  be  the  compensation  con- 
templated by  the  second  section  of  the  act  of  March  3,  A.  D.  1839. 
But  the  law  submitted  the  whole  matter  to  the  President's  discretioii, 
and  he  was  fully  authorized  to  adopt  any  method  of  disposing  of  it 
which  to  him  might  seem  expedient,  and  his  action  thereon  was  oob- 
clusiTe.    The  law  in  express  terms  required  that  the  petitioner'g 

I  allowance  should  be  determined  by  the  President.     He  did  determine 

g  it,  and  his  determination  condusiTely  settled  it. 

No  order  will  be  made  directing  testimony  to  be  taken  in  this  esse. 


'I 
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l8t  Session.     S  I   ^o.  248. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  4,  1858. — ^Referred  to  the  Committee  on  Claims. 


The  Court  of  Claims  submitted  the  following 
REPORT. 

To  the  honoraUe  the  SencUe  and  House  of  Representatives  cf  the  United 
States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

J.  H.  WAGGAMAN  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant  and  amendment. 

2.  Account  showing  the  amount  claimed. 

3.  Report  of  the  Commissioner  of  the  Land  Office  to  the  Secretary 
of  the  Interior,  with  documents  therein  referred  to,  and  the  reply  ol 
the  Commissioner  of  the  Land  Office  to  the  order  of  the  Court  of  Claims, 
with  copies  of  letters  relating  to  the  claim,  transmitted  to  the  House 
of  Representatives. 

4.  United  States  Solicitor's  brief. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -,  seal  of  said  Court,  at  Washington,  this  third  day  of  May, 
L^-  ®-J     A.  D.  1858. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  cf  Claims. 


united  states  court  op  claims. 
John  H.  Waogaman  vs.  The  United  States. 

PETITION. 

To  the  honorable  the  United  States  Court  of  Claims : 

The  petition  of  John  H.  Waggaman^  late  a  clerk  in  the  General 
Land  Office,  respectfully  shows :  That,  prior  to  the  13th  of  January, 
1845,  and  to  that  day,  he  was  a  clerk  in  the  General  Land  Officoi 
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nnder  an  appointment  of  the  Commissioner  thereof,  at  a  salary  o 
$1,200 ;  that  on  the  day  ahove  designated  hewas  promoted  to  a  clerkship 
at  a  salary  of  $1,300,  hy  a  formal  official  notice  from  the  Commis- 
sioner that  one  hundred  dollars  had  been  added  to  his  salary,  to  take 
effect  from  that  date.  Said  notice  of  that  promotion  was  in  the  form 
and  words  following,  viz  : 

General  Land  Office,  Jawaary  13,  1845. 

Sir  :  One  hundred  dollars  have  been  added  to  your  sal&ry,  to  take 
effect  from  this  date. 

THO.  H.  BLAKE, 
CammisHiofier. 
Mr.  John  H.  Waggaman, 

General  Land  Office. 


Your  petitioner  also  states  that  this  notice,  or  letter  of  promotion, 
so  given  and  received,  was  made  a  matter  of  record,  and  was  never 
withdrawn  or  abrogated  till  the  General  Land  Office  was  reorganized 
the  1st  of  July,  1853,  under  the  act  of  3d  March,  same  year,  and  he 
received  a  new  appointment ;  that,  notwithstanding  this  formal  and 
unequivocal  promotion,  the  department  continued  to  pay  the  peti- 
tioner thereafter,  just  as  he  had  been  paid  before,  at  the  rate  of  $1,200 
per  annum  only,  which  he  received  and  receipted  for  as  usual  for  bo 
much  only,  without  intending  thereby  to  relinquish  or  in  any  degree 
to  impair  his  right  to  the  one  hundred  dollars  per  annum  which  had 
been  added  to  his  salary  of  $1,200,  as  aforesaid. 

And  further,  your  petitioner  states  that,  having  presented  his  ac- 
count for  the  arrears  of  pay  due  to  him  from  the  13tli  of  January, 
1845,  to  the  1st  of  July,  1853,  a  term  of  8  years  and  5  months  and 
13  days,  amounting  to  the  sunii  of  $845  03,  and  payment  of  the 
same  having  been  refused,  he  is  constrained  to  seek  relief  at  the  hands 
of  this  honorable  court. 

And  furthermore,  the  petitioner  states  that  his  claim  is  founded 
upon  the  10th  section  of  tne  act  of  Congress  approved  the  4th  day  of 
July,  1836,  "  to  reorganize  the  General  Land  Office,"  {see  Statues  at 
Largey  L.  dtB.y  vol.  5,  p.  n2,)  whereby  the  Commissioner  was  author- 
ized to  appoint  clerks  in  his  office,  of  certain  grades  of  salaries,  and 
among  them  sixteen  clerks,  at  salaries  of  $1,300  each  ;  and  the  rec- 
ords of  his  department  show  that,  in  1844,  and  to  the  13th  day  of  Jan- 
uary, 1845,  that  class  of  clerks,  as  to  the  number  he  was  authorized  to 
appoint,  was  incomplete  ;  and  consequently,  when  he  promoted  yonr 

f)etitioner  from  a  clerkship  of  twelve  to  one  of  thirteen  hundred  dol- 
ars,  he  had  ample  power  so  to  do. 

And  now,  in  conclusion,  justice  having  been  denied  him,  as  afore- 
said, the  petitioner  respectfully  prays  the  honorable  Court  of  Claims 
for  a  decision  in  his  favor  for  the  amount  claimed  by  him. 

J.  F.  POLK, 
Counseifor  Claimant. 
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united  states  court  of  claims. 
John  H.  Waggaman  vs.  The  United  States. 

Brief. 

This  is  a  claim  for  arrears  of  compensation  due  for  services  rendered 
as  a  clerk  in  the  General  Land  Office.  It  seems  that  the  claimant 
was  promoted,  as  set  forth  in  his  petition,  but  never  received  the 
amount  he  was  officially  informed  had  been  added  to  his  salary  ;  and 
for  this  it  is  he  brings  this  action. 

The  Commissioner  of  the  General  Land  Office,  by  letters  filed  in 
this  case,  admits  that  the  claimant  was  a  clerk  in  that  office,  at  a  salary 
of  $1,200,  prior  to  the  13th  of  January,  1845,  and  that  on  that  day 
he  was  officially  notified  that  one  hundred  dollars  had  been  added  to 
his  salary,  to  take  eflFect  from  that  date ;  and  the  10th  section  of  the 
act  of  Congress  of  the  4th  of  July,  1836,  *'to  reorganize  the  General 
Land  Office/'  (Statutes  at  Large,  vol.  5,  p.  112,)  invested  the  Com- 
missioner with  power  to  appoint  sixteen  clerks,  at  salaries  of  $1,300 
each. 

When  the  claimant  was  notified  that  an  addition  of  one  hundred 
dollars  had  been  made  to  his  salary,  then  $1,200,  the  number  of  clerks 
in  the  General  Land  Office,  at  salaries  of  $1,300  each,  was  short  of 
sixteen.  Hence,  the  Commissioner  was  at  liberty  to  make  up  the 
number,  if  he  saw  fit,  by  appointment  or  promotion. 

Now  the  legal  points,  &c.,  relied  on  to  maintain  this  case  are : 

1.  That  the  promotion  of  a  clerk  in  any  department  of  the  general 
government  is  tantamount  to  an  appointment. 

2.  That  an  official  letter  from  an  officer  vested  by  law  with  appoint- 
ing power,  informing  a  clerk  in  his  office  that  a  certain  sum  has  been 
added  to  his  salary,  to  take  effect  from  a  certain  day,  and  which  sum 
increases  his  salary  to  an  equality  with  others  of  a  grade  or  class 
within  the  appointing  power  of  such  officer,  and  where  such  class,  in 
respect  to  the  number  authorized  by  law,  was  not  previous  thereto 
complete,  is  a  promotion,  and  equivalent  to  an  appointment. 

3  That  an  official  letter  of  promotion  or  appointment  cannot  be 
withdrawn  or  abrogated  unless  the  person  promoted  or  appointed 
thereby  is  officially  notified  thereof. 

4.  That  a  notification  of  the  withdrawal  or  abrogation  of  a  letter 
of  appointment  or  promotion  is  not  official,  unless  it  be  in  writing  and 
signed  by  the  officer  having  lawful  authority  to  make  such  abro- 
gation, &c. 

6.  That  the  receipts  of  a  clerk,  who  has  been  promoted,  for  pay- 
ments made  to  him  at  the  rate  of  his  former  salary,  and  his  acceptance 
of  such  sums,  do  not  constitute  a  bar  to  his  claim  to  the  additional 
amount  to  which  his  promotion  entitled  him,  without  an  express  agree- 
ment to  that  effect. 

But  payment  of  Mr.  Waggaman's  claim  is  refused  at  the  department 
on  the  ground  that  the  notification  he  received,  that  one  hundred  dol- 
lars had  been  added  to  his  salary,  ^*  appears  not  to  have  been  carried 


4  J.   H.  WAGGAMAN. 

into  effect,  but  withdrawn,  as  the  record  of  his  salary  account  shows 
that  he  was  set  down  at  only  $1,200,  to  July,  1853,  which  was  accepted 
and  regularly  receipted  for  by  him  as  in  full." 

Now,  that  the  notification  aforesaid  was  not  carried  into  effect  is 
the  very  reason  why  the  claimant  makes  his  complaint ;  and  as  to  the 
record  of  his  salary  account,  it  is  manifestly  a  false  record,  for  imme- 
diately on  his  promotion  it  should  have  been  changed  to  $1,300,  in 
lieu  of  $1,200  ;  and  his  accepting  the  latter  sum,  and  receipting  for 
the  same  as  formerly,  was  only  in  full  for  so  much.  Ana  he  feels 
assured  that  this  honorable  court  will  not  permit  the  department  to 

Hi  take  advantage  of  its  own  wrong  to  the  prejudice  of  his  rights. 

1 1  These  points  and  facts  are  respectfully  submitted  for  the  consideration 

and  decision  of  the  honorable  the  Court  of  Claims. 

J.  F.  POLK, 
\i  Counsel  for  Claimant. 
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To  the  United  States  Court  of  Claims : 
]■]  The  petitioner  having  been  permitted  by  the  court  to  amend  his  pe- 

tition, and  allowed  a  rehearing  of  his  cause^  further  respectfully  states, 
that^- 

The  fear  of  losing  his  office  prevented  him  from  urging  his  claim  as 
importunately  as  otherwise  he  would  have  done ;  but  that  he  did  assert 
it  from  time  to  time  with  as  much  vigor  and  perseverance  as  prudence, 
in  his  judgment,  would  justify,  was  well  known  in  the  department, 
both  to  the  Commissioner  and  his  clerks. 

That  he  brought  the  case  directly  to  the  notice  of  General  Shields, 
Colonel  Blake's  successor  in  office,  and  asked  him  if,  to  deprive  the 
petitioner  of  his  riglit  to  the  amount  of  his  claim,  which  was  based  on 
a  matter  of  record  in  his  office,  it  were  not  necessary  that  it  should  be 
cancelled  by  an  official  communication  addressed  to  him  in  writing ; 
to  which,  no  reply  was  ever  made  to  the  petitioner  either  orally  or  in 
writing. 

That  afterwards  the  petitioner  called  the  attention  of  the  chief  clerk, 
John  Wilson,  esq.,  to  the  claim,  and  he,  likewise,  forbore  to  express 
an  opinion  or  to  give  any  advice  touching  the  question. 

That  he  brought  it  to  the  notice,  also,  of  Commissioner  Butterfield, 
and  told  him,  in  express  terms,  that  "  if  the  government  could  be  sued 
he  would  ask  no  favors,  but  would  make  it  pay  him  ;"  that  Mr.  Butter- 
field  also  treated  his  demand  with  silence  and  neglect. 

That  fearing,  as  stated  above,  that  if  he  pushed  his  claim  any  fur- 
ther he  might  give  offence,  and  would  consequently  be  removed  from 
office,  and  hoping  that  in  the  course  of  events  there  might  be  an  ac- 
cession to  the  department  of  a  head  disposed  to  do  him  justice,  he, 
contrary  to  the  advice  of  many  of  his  fellow-clerks,  who  were  cogni- 
zant of  the  whole  matter,  said  no  more  about  it,  and  waited  for  the  ar- 
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rival  of  that  hoped  for  more  auspicious  season,  which  seemed,  indeed, 
to  be  realized  in  the  organization  of  this  honorable  court. 

The  petitioner  further  states,  in  reference  to  the  signing,  after  his 
promotion,  of  those  receipts  for  monthly  payments  at  the  rate  of 
|1,200  per  annum,  the  amount  of  his  salary  previous  to  his  promotion 
the  13th  of  January,  1845,  and  which  affirm  to  be  in  full  of  all  that 
was  due  to  him,  that  they  consisted  of  common  receipt  rolls  for  all 
the  clerks  Jn  the  office  to  sign.  That  his  salary  being  absolutely 
necessary  for  the  support  of  his  family,  he  was  actually  constrained 
by  necessity  to  sign  any  receipt  and  to  accept  whatever  sum  of  money 
was  on  each  occasion  tendered  him,  believing,  however,  at  the  same 
time,  that  a  receipt  was  hut  prima  facie  evidence  of  payment,  and  that 
the  payment  of  a  sum  designated  is  not,  ot  itself  a  positive  discharge 
of  a  debt  for  a  larger  amount,  although  the  terms  of  the  receipt  be  in 
full ;  and  he  further  declares  that  it  was  far  from  his  intention,  by  the 
constrained  signing  of  those  receipts,  to  relinquish  his  right  to  the  ad- 
ditional sum  allowed  him  by  Mr.  Commissioner  Blake,  as  aforesaid. 

And  he  will  pray,  &c. 


The  United  States, 

To  John  H.  Waggaman,  Dr. 
To  increase  of  salary,  under  letter  of  Commissioner  of  the 
General  Land  Office,  dated  January  13,  1845,  at  the  rate 
of  one  hundred  dollars  per  annum,  for  services  rendered, 
from  January  13,  1845,  to  July  1,  1853,  being  eight 
years,  five  months,  thirteen  days,  at  one  hundred  dollars 
per  annum,  amounts  to $845  03 

Washington  City,  D.  C,  April  5,  1856. 


IN  the  court  of  claims. 

ON  THE  PETITION  OF  JOHN  H.  WAGGAMAN. 

Brief  of  the  Solicitor. 

This  claim  is  founded  on  a  letter  of  the  Commissioner  of  the  General 
Land  Office,  dated  January  13,  1845,  notifying  him  that  one  hundred 
dollars  was  added  to  his  salary,  to  take  efiect  from  that  day. 

Waggaman  continued  in  the  Land  Office  for  eight  years  afterwards, 
and  received  only  |1,200,  and  receipted  for  that  as  being  in  full  of 
his  pay,  &c. 

The  present  Commissioner  says  that  there  were  then  16  clerks  re- 
ceiving thirteen  hundred  dollars  per  annum — all  that  were  authorized 
by  law.  It  is  said,  however,  that  the  annual  reports  show  the  con- 
trary, and  vol.  4,  iMt  sess.  29th  Congress,  H,  Ex.  Doc.  99,  p.  27,  is 
offered  to  show  that  Hendricks  was  mistaken.     But  it  is  probable  that 
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the  entry  in  relation  to  Mr.  Wood,  where  he  is  set  down  as  receiving; 
f  1,150  per  annum,  is  a  mistake,  because,  if  he  was  of  that  grade,  his 
name  could  not  have  appeared  at  the  head  of  the  $1,300  clerks. 

This  table  also  shows  that  Waggaman  was  but  a  $1,200  clerk,  and 
there  can  be  no  doubt  about  the  fact  that  he  was  never,  in  fact,  a  clerk 
at  the  rate  of  $1,300.  It  is  immaterial  what  the  reason  was ;  whether, 
as  Hendricks  says,  because  there  was  no  vacancy  at  the  date  of  Blake's 
letter,  or  some  other  cause  not  made  known  to  the  court.  It  is  enough 
for  the  court  to  know  that  he  never  entered  upon  that  clerkship,  and 
continued  in  the  other  clerkship  till  the  end  of  his  service.  The 
court  has  been  made  acquainted  in  Page's  case  with  the  fact  that  a 
change  of  clerkship  is  indicated  only  by  the  assignment  of  a  diffl^rent 
salary  as  a  clerk ;  and  if  the  fact  were  true  that  Mr.  Waggaman  had 
not  only  bten  notified  that  he  was  to  receive  $1,300,  and  had  actually 
received  such  a  salary  for  a  given  period,  but  was  afterwards  put  upon 
the  lower  grade,  ($1,200,)  this  would  be  conclusive  evidence  that  he 
filled  a  $1,200  clerkship,  and  not  a  $1,300  clerkship  ;  and  it  is  not  of 
the  least  legal  consequence  to  know  why  the  discontinuance  of  the 
higher  palary  took  place.  The  fact  that  the  party  received  the  pay 
annexed  by  law  to  a.  certain  clerkship  is,  under  the  course  of  business 
in  the  departments,  the  evidence  of  his  filling  that  clerkship,  as  there 
are  no  specific  duties  assigned  to  the  difierent  grades,  and  those  who 
perform  the  same  duties  often  receive  very  diflferent  rates  of  pay. 

M.  BLAIR. 


John  H.  Waggaman  vs.  The  United  States. 

Judge  Blackford  delivered  the  opinion  of  the  court. 

This  is  a  demand  against  the  United  States  for  arrears  of  pay  alleged 
to  be  due  the  claimant  as  a  clerk  in  the  General  Land  OflSce  from  the 
13th  of  January,  1845,  to  the  1st  of  July,  1853 — a  term  of  eight  years, 
five  months  and  thirteen  days,  amounting  to  the  sum  of  $845  03. 

The  facts  proved  are  as  follows : 

For  some  time  immediately  preceding  the  13th  of  January,  1845, 
the  claimant  was  a  clerk  in  said  office  at  a  salary  of  $1,200.  On  that 
day  he  received  from  the  Commissioner  of  the  office  the  following 
letter : 

"General  Land  Office,  January  13,  1845, 

"  Sir  :  One  hundred  dollars  have  been  added  to  your  salary,  to  tafee 
effect  from  this  date. 

''  THO.  H.  BLAKE,  Commissioner. 
"Mr.  John  H.  Waggaman, 

"  General  Land  Office.*' 

In  1836  an  act  of  Congress  was  passed,  which  was  in  force  at  the 
date  of  the  above  letter,  authorizing  the  Commissioner  of  said  office 
to  employ  clerks  at  different  salaries,  and  among  them  sixteen  clerks, 
at  salaries  of  $1,300  each.— (5  Stat,  at  Large,  pp.  Ill,  112,  §  10.) 
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On  the  12th  of  June,  1856,  the  claimant's  attorney  wrote  to  the 
Commissioner,  inquiring  as  to  the  number  of  clerks  in  the  office  at 
|i,300  each  on  the  13th  of  January,  1845.  The  Commissioner's 
answer  states  ^'that,  from  the  pay-rolls  made  up  on  31st  December, 

1844,  and  also  on  31st  January,  1845,  it  appears  that  on  each  of  those 
dates  there  were  sixteen  clerks  of  that  class,  exclusive  of  Mr.  Wagga- 
man." 

It  appears,  by  a  communication  from  said  Commissioner  to  this  court, 
^  ^  that  no  evidence  is  found  that  said  Waggaman  ever  demanded  his 
salary  at  the  rate  of  $1,300  per  annum  after  the  13th  January,  1845, 
but,  on  the  contrary,  at  the  expiration  of  each  month,  signed  a  receipt 
similar  to  that  herewith  furnished  whilst  he  continued  in  office." 

The  receipt  above  referred  to  by  the  Commissioner  is  as  follows : 

'^  General  Land  Office,  January  31,  1845. 

*'  January,  1845. 

*' We,  whose  names  are  hereto  subscribed,  acknowledge  to  have  re- 
ceived from  R.  H.  Williamson,  pay  agent,  the  sums  opposite  our  re- 
spective names,  in  full  payment  of  our  salaries  in  said  office,  for  the 
month  ending  on  the  31st  day  of  January,  1845." 

In  that  receipt,  the  sum  opposite  the  claimant's  name  is  $100. 

That  receipt  and  the  others  of  the  same  kind  subsequently  given  by 
the  claimant  whilst  he  remained  in  office  show  very  clearly  that,  not- 
withstanding said  letter  of  the  Commissioner  of  the  13th  of  January, 

1845,  the  claimant  continued,  while  in  office,  to  be  a  clerk  at  a  salary 
of  $1,200. 

As  the  claimant,  after  said  notice,  continued  for  more  than  eight 
years  to  receive,  monthly,  the  $1,200  salary,  and  to  give  receipts  in 
full  for  the  same  without  demanding  any  more,  and  as  there  were  in 
office,  when  said  notice  was  given,  sixteen  clerks  with  $1,300  salaries, 
exclusive  of  the  claimant,  (the  whole  number  authorized  by  law,)  we 
must  presume  that  the  claimant  received  all  he  was  entitled  to. 

Our  opinion  is,  that  there  is  no  foundation  for  this  claim. 


U'k^ 
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l8t  Session.     J  (  No.  249, 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Mat  4,  1858.— Beferred  to  the  Committee  on  Claims. 


The  CiouRT  OF  Claims  submit  the  following 

REPORT. 

To  the  honorable  the  Senate  a/nd  Howe  of  Representatives  of  the  United 
States  in  Congress  assefmbUd: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

WILLIAM  B.  FITZGEBALD  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Three  letters  from  the  Secretary  of  the  Navy,  with  accompanying 
documents,  and  two  letters  from  the  Treasury  Department,  with 
accompanying  documents,  transmitted  to  the  House  of  Kepresentatives. 

3.  George  A.  Stevens'  deposition,  offered  by  claimant,  transmitted 
to  House  of  Representatives. 

4.  United  States  Deputy  Solicitor's  brief. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r_    ^  -,     seal  of  said  Court,  at  Washington,  this  third  day  of  May, 

LL.  S.J       ^    jy    jggg^ 

SAM'L  H.  HUNTINGTON, 

Chu^  Clerk  Court  of  Claims. 


in  the  united  firiATES  COURT  OF  CLAIMS. 

To  the  HonorabU  Judges  of  the  United  States  Court  of  Claims: 

The  petition  of  Wm.  B.  Fitzgerald,  a  lieutenant  in  the  United  States 
navy,  respectfully  shows :  That  in  April,  1843,  while  your  petitioner 
was  at  Bio  Janeiro,  a  midshipman  on  board  the  Enterprise,  an  appli- 
cation was  made  to  Ck>mmodore  Edward  Shubrick,  then  commandmg 
the  squadron,  by  Captain  Gkirdner,  then  commanding  the  brig  Chipola. 
bound  to  the  coast  of  Africa  on  a  special  service,  for  an  additional 
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officer,  and  your  petitioner  was  accordingly  transferred  to  the  Chipola 
for  duty  ;  that  the  captain  of  the  Chipola,  finding  that  the  discipline 
of  his  vessel  required  an  additional  lieutenant,  appointed  your  petitioner 
to  take  command  as  second  lieutenant,  there  being  then  but  one  lieu- 
tenant on  board ;  that  your  petitioner  continued  to  act  in  this  situation 
and  discharge  its  duties  from  the  time  of  leaving  Bio,  May  1^  1843, 
until  the  arrival  of  the  Chipola  in  the  United  States,  on  the  4th  of 
May,  1844. 

Your  petitioner  further  shows,  that  under  the  act  of  Congress 
entitled  '^  An  act  to  regulate  the  pay  of  pursers  and  other  officers  of 
the  navy,"  of  August  26, 1842,  section  12,  your  petitioner  was  entitled 
to  the  pay  of  a  second  lieutenant,  for  the  period  aforesaid,  and  applied 
for  the  same  at  the  proper  office,  but  his  claim  was  disallowed  by  the 
accounting  officers  of  the  Treasury ;  that  he  subsequently  applied  to 
Congress  for  relief  at  the  1st  session  of  the  29th  and  the  1st  session  of 
the  30th  Congress,  but  no  action  was  had  upon  the  claim,  and  mean- 
while, some  of  his  vouchers  having  been  lost,  your  petitioner  has  not 
iurther  pressed  his  claim  before  Congress. 

Your  petitioner  further  shows  that  no  part  of  his  claim  has  been 
sassigned. 

He  prays  to  be  allowed  the  claim  as  follows : 
Pay  of  second  lieutenant  from  May  1,  1843,  to  May  4, 

1844,  one  year |1,500  00 

Deduct  pay  received  for  same  period  as  midshipman 400  00 

Balance  due 1,100  00 

Interest 


JOHNSON  &  COX, 

Attorneys. 


IN  THE  COUBT  OF  CLAIMS— No.  628. 
WILLIAM  B.   FrEZGERAU)  VS»   THB  TTNTTSD  STATES. 

Solicitor' 8  Brief. 

This  claim  is  made  under  the  12th  section  of  an  act  of  August  26, 
1842,  (5  Statutes,  p.  536 ;)  and  the  claimant,  to  maintain  the  claim 
made  in  his  petition,  must  show — 

1.  That  he  performed  the  duty  of  a  lieutenant. 

2.  By  order  of  the  commander  of  a  ship  aoHng  singly  on  foreign 
service. 

He  offers  evidence  to  show  that  he  performed  the  duty  of  lieutenaiit 
in  the  brig  Chipola,  by  order  of  the  commander  of  that  vessel. 

The  brig  Chipola  was  a  small  vessel  purchased  for  the  purpose  of 
bringing  home  the  equipments,  &c.,  from  the  wreck  of  tne  United 
States  ship  Concord,  (Fourth  Auditor  to  Linton,  March  21,  1845,  and 
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Commodore  Morris  to  Lieutenant  Gardner,  February  18,  1843,)  and 
was  to  be  sold  when  she  had  eflFected  this  purpose.  (Commodore 
Turner  to  Secretary  Henshaw,  January  20,  1844.)     She  was  des- 

Eatched  on  this  business  by  the  commander  of  the  Brazil  squadron^ 
*om  Rio  Janeiro,  and  on  completing  it  returned  to  that  place  and 
reported  to  the  same  commander.  It  was  upon  this  expedition  that 
Midshipman  Fitzgerald  rendered  the  service  charged  for,  and  by  order 
of  the  commander  of  this  vessel. 

Did  he  perform  the  duty  of  lieutenant? 

The  evidence  on  this  point  is  that  of  George  A.  Stevens,  who  sailed 
in  the  same  vessel  as  midshipman,  and  testifies  that  the  claimant  was 
ordered  by  the  commander  '^  to  take  charge  of  a  watch^  which  he  did, 
and  discharged  the  duties  of  a  second  lieutenant."  When  asked 
what  duties  the  claimant  discharged  as  second  lieutenant,  the  witness 
specifies  only  that  he  had  charge  of  a  watch,  and  signed  the  log- 
book— duties  which,  he  says,  did  not  belong  to  a  midshipman,  but 
might  be  performed  by  a  passed  midshipman,  if  so  ordered.  He 
adds,  it  was  unusual  to  allow  a  midshipman  to  sign  the  log-book,  or 
keep  a  watch. 

From  this  testimony  it  appears  that  the  duties  the  claimant  per- 
formed were  such  as  were  not  usually  performed  by  midshipmen,  but 
the  implication  is,  that  they  were  sometimes  performed  by  them.  If 
this  inference  be  correct,  the  claimant  performed  no  duty,  so  far  as 
shown,  which  a  midshipman  might  not  occasionally  be  required  to 
perform.  Certainly  a  passed  midshipman  might  be  required  to  per- 
form such  duties,  for  so  the  witness  expressly  states. 

It  is  presumed  that,  in  the  navy,  some  duties  are  common  to  all 
commissioned  officers.  Perhaps  any  officer  might  be  sent  on  service 
with  a  detachment  of  men  in  a  boat.  We  read  in  history  of  mid- 
shipmen, as  well  as  higher  officers,  commanding  boats.  The  testi- 
mony of  Stevens  indicates  that  it  may  be  the  same  with  regard  to 
acting  as  watch  officer,  and  that  any  commissioned  officer  is  com- 
petent to  perform  such  service,  and  may  be  properly  required  to  per- 
form it.  Stevens  does  not  say  that  the  petitioner  was  ordered  to  do 
duty  as  lieutenant.  When  questioned  on  this  point,  he  replies  by 
stating  that  the  petitioner  was  ordered  to  take  charge  of  a  watch. 
That  this  was  a  lieutenant's  appropriate  duty  appears  to  be  only  an 
opinion  of  his  own. 

No  evidence  has  been  produced  to  show  that  the  Chipola  was  en- 
titled to  an  additional  lieutenant.  The  table  of  complements  produced 
is  intended  '^for  United  States  vessels  of  war."  The  Chipola  was 
not  of  this  class.     (Auditor  to  Linton,  March  21,  1845.) 

Was  the  Chipola  *'  a  ship  acting  singly  on  foreign  servicef*' 

When  the  act  of  1842  speaks  of  a  ship,  we  must  understand 
a  ship  forming  part  of  the  navy.  It  is  true,  as  certified  by  the 
Secretary  of  the  Navy,  in  his  letter  of  July  1,  1857,  the  Chipola  was 
"  attached  to  the  navy  ;"  but  in  the  same  letter  he  tells  us  how — as 
one  of  those  vessels  which  the  Secretary  could  buy  and  sell.  I  ap- 
prehend there  is  a  class  of  vessels  in  the  pavy  which  the  Secretary 
could  not  have  purchased  or  built  without  express  authority  of  law, 
and  could  not  sell.     He  has  no  authority  to  increase  or  diminish  the 
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navy.  Such  vessels  constitute  the  navy,  and  it  is  to  such  vessels  that 
the  act  of  1842  refers.  This  view  is  confirmed  by  reference  to  the 
table  of  complements  put  in  evidence  by  the  petitioner.  From  this 
table  it  appears  that  the  complement  of  a  brig  of  war  was  nine  officers 
and  seventy-one  men.  The  Chipola  had  five  officers  and  twenty  to 
twenty-five  men.  (Stevens'  fifth  answer.)  With  such  a  force,  the 
Chipola  could  not  have  sailed  had  she  been  a  war  vessel,  as  it  seems 
such  vessels  were  not  permitted  to  sail  with  less  than  nine-tenths  of 
the  full  complement.     (See  note  to  table.) 

Nor  was  the  Chipola  acting  singly  on  foreign  service.  "We  know 
there  are  foreign  stations  upon  which  a  naval  force  is  always  kept. 
We  have  a  s(|uadron  in  the  Mediterranean,  in  the  Pacific,  and  on  the 
^^  Brazil  station."  It  is  also  sometimes  necessary  to  despatch  vessels 
abroad  on  special  service.  The  force  for  all  these  stations  is  detailed 
by  the  Secretary  of  the  Navy,  and  may  consist  of  one  or  more  vessels. 
I  understand  the  act  of  1842  to  give  pay  to  officers  filling  higher 
grades,  by  order  of  the  Secretary  of  the  Navy,  or  of  the  commander 
of  a  fieet,  squadron,  or  single  ship  despatched  from  the  United  States, 
or  acting  under  orders  direct  from  the  department,  and  do  not 
understand  that  any  comrnander  of  a  fieet  on  a  foreign  station 
could  create  an  indefinite  number  of  ships  '^  acting  singly  on  foreign 
1^  I  service,"  by  dispersing  the  several  vessels  of  his  fleet  so  that  they 

should  be  out  of  sight  of  each  other.  By  ships  acting  singly  on 
foreign  service  we  must  understand  such  vessels  as  the  Yandalia, 
when  she  was  the  only  vessel  on  the  African  station,  (Ex.  Doc.  No. 
2,  H.  R.,  1842'-3,  p.  632,)  or  the  Dolphin,  when  despatched  abroad 
singly  by  the  department.— (Ex.  Doc.  No.  2,  H.  R.,  1841-2,  pp. 
350,  399.)  The  Chipola  belonged — if  she  belonged  to  the  navy  at 
all — to  the  Brazil  squadron,  sailed  under  orders  from  the  commander 
of  that  squadron,  and  reported  to  him  on  her  return. 
i  J  .  j  A  vessel  like  this — a  mere  merchant  vessel — ^purchased  only  for 

I  r^:  transport  duty,  and  sold  when  that  was  done,  manned  by  a  force  not 

intended  for  any  warlike  purpose,  but  only  to  save  materials  from  a 
wreck,  and  therefore  of  a  strength  apportioned  by  order  of  the  com- 
mander of  the  squadron,  to  execute  a  certain  work  intended  to  be 
done — not  to  the  uncertain  exigencies  which  a  national  ship  must  be 
prepared  to  encounter — such  a  vessel  certainly  comes  not  within  the 
spirit  of  a  rule  which  must,  in  its  very  nature,  have  been  intended  to 
apnly  to  the  navy  as  a  military  organization. 

When  the  commander  of  a  '^ship  acting  singly  on  foreign  service" 
is  classed  with  the  Secretary  of  the  Navy,  and  the  commodore  of  a 
fieet,  in  a  statute  granting  equal  authority  to  them  all,  it  is  difficult 
to  believe  that  the  description  was  intended  to  apply  to  a  little  Span- 
ish merchant  brig,  bought  by  an  officer  abroad,  and  fitted  out  and 
manned  for  the  sole  purpose  ol  receiving  the  debris  of  a  wrecked  war 
vessel 

JNO.  D.  Mcpherson, 

Deputy  SoUoUor. 
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IN  THE  COURT  OF  CLAIMa 

William  B.  FirzasBALD  vs.  thb  United  States. 

ScABBUBGH,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner  states  the  following  case : 

In  April,  A.  D.  1843,  whilst  the  petitioner  was  at  Bio  Janeiro,  a 
midshipman  on  hoard  the  Enterprise,  an  application  was  made  to 
Commodore  Edward  Bhuhrick,  then  commanaing  the  squadron,  hy 
Captain  Gardner,  then  commanding  the  hrig  Chipola,  bound  to  the 
coast  of  Africa  on  a  special  service,  for  an  additional  officer,  and  the 
petitioner  was  transferred  to  the  Chipola  for  duty.  The  captain  of 
the  Chipola,  finding  that  the  discipline  of  his  vessel  required  an  addi- 
tional lieutenant,  appointed  the  petitioner  to  take  command  as  second 
lieutenant,  there  being  then  but  one  lieutenant  on  board.  The  peti- 
tioner continued  to  act  in  this  situation  and  discharge  its  duties  nrom 
the  time  of  leaving  Bio,  May  1,  A.  D.  1843,  until  the  arrival  of  the 
Chipola  in  the  United  States  on  the  4th  of  May,  A.  D.  1844. 

l^e  petitioner  claims  that  under  the  act  of  Congress,  entitled  **  An 
act  to  regulate  the  pay  of  pursers  and  other  officers  of  the  navy,"  ap- 
proved August  26,  A.  D.  1842,  ch.  26,  §  12,  he  was  entitled  to  the  pay 
of  a  second  lieutenant  for  the  period  above  mentioned.  He  applied 
for  the  same  at  the  proper  office,  but  his  claim  was  disallowed  by  the 
accounting  officers  of  the  treasury.  He  afterwards  applied  to  Congress 
for  relief,  but  no  action  was  had  upon  his  claim.  Meanwhile  some  of 
his  papers  having  been  lost,  he  has  not  further  pressed  his  claim 
before  Congress. 

He  claims  as  follows : 

Pay  of  second  lieutenant  from  May  1st.,  A.  D.  1844,  one 

year $1,500 

Deduct  pay  received  for  same  period  as  midshipman 400 

Balancedue 1,000 

Interest 


Sach  is  the  petitioner's  case  as  stated  in  his  petition. 
The  facts  dedaced  by  us  from  the  evidence  are  as  follows : 
The  United  States  ship  '^  Concord  "  was  wrecked  on  the  coast  of 
Africa,  and  the  **  Chipola"  was  purchased  for  the  purpose  of  being 
sent  for  the  armament,  equipment  and  stores  of  the  ^^  Concord."  On 
the  18th  day  of  February,  A.  D.  1843,  Commodore  Morris,  then  com- 
manding the  United  States  squadron  on  the  ^^  Brazil  station,"  gave 
an  order  in  writing  to  Lieutenant  J.  M.  Gkkrdner  to  take  command 
of  ^^  the  brig  Chipola,"  and  of  the  officers  and  men  who  had  been 
designated  tor  that  vessel  and  were  to  be  transferred  from  the  ship 
John  Adams  as  soon  as  the  brig  could  be  prepared  to  proceed  to  ^^  the 
river  Lorango  and  the  river  Quillimane."— (Letter  of  Commodore 
Morris  to  Lieut.  J.  M.  Gardner  of  the  18th  February,  A.  D.  1843.) 
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The  "  Ohipola  "  was  not  a  brig  or  schooner  of  war^  but  a  small  ves- 
sel which  was  purchased  for  the  purpose  already  mentioned,  and  did 
not  have  half  the  number  of  men  allowed  to  a  brig  or  schooner  by  the 
table  of  complements.  (Fourth  Auditor's  letter  to  J.  A.  Linton  of 
March  21,  A.  D.  1845.)  The  officers,  besides  Captain  Gardner,  were 
one  lieutenant,  an  assistant  surgeon,  and  three  midshipmen,  and  the 
crew  consisted  of  twenty  or  twenty-five  men.  (Deposition  of  George 
A.  Stevens.)  The  **  Chipola"  made  the  voyage  from  Rio  to  Africa, 
returned  to  Rio,  and  was  then  sent  to  the  United  States.  (Letter  of 
Commodore  Turner  to  the  Secretary  of  the  Navy  of  January  20,  A.  D. 
1844.)  The  petitioner  was  one  of  the  midshipmen  attached  to  her. 
He  had  charge  of  a  watch,  and  signed  the  log-book— duties  which  are 
not  usually  performed  by  a  midshipman.  A  passed  midshipman 
might  have  performed  the  same  duties,  but  it  was  not  customary. 
Captain  Gardner  told  the  petitioner  to  take  charge  of  a  watch  and 
that  he  would  give  him  a  certificate  that  he  had  performed  a  lien- 
tenant's  duty.     (Deposition  of  Q^orge  A.  Stevens.^ 

The  Fourth  Auditor  inquired  of  the  Secretary  of  the  Navy  whether 
the  ^^Chipola''  was  entitled  to  two  lieutenants,  and  the  Secretary 
informed  him  that  she  was  entitled  to  one  only.  Afterwards,  in  a 
letter  to  John  A.  Linton,  dated  May  23,  A.  D.  1846,  the  Secretary  of 
the  Navy  said:  **  Apart  from  the  reasons  assigned  by  the  Fourth 
Auditor  for  disallowing  the  claim,  it  is  sufficient  that  the  brig  Chipola, 
to  which  Mr.  Fitzgerald  was  attached,  could  not  be  considered  as 
^acting  singly  on  ^reign  service'  within  the  meaning  of  the  act  of 
Congress  of  August  26,  1842,  but  was  under  the  orders  of  a  com- 
mander of  a  squadron,  and  had  been  supplied  by  him  with  the  number 
of  officers  of  each  grade  which  he  deemed  sufficient  for  the  service  on 
which  she  was  sent. ' '  The  Fourth  Auditor  had  disallowed  the  claim  on 
the  ground  that  the  "Chipola"  was  entitled  to  but  one  lieutenant, 
**  and  that  Lieutenant  Love  was  attached  to  her  during  the  period  in 
question."  (Letter  of  the  Fourth  Auditor  to  J.  A.  Linton  of  March 
21,  A.  D.  1845.) 

The  twelfth  section  of  the  act  of  August  26,  A.  D.  1842,  ch.  206, 
is  as  follows:  "Whenever  an  officer  shall  perform  the  duty  of  a 
higher  grade  by  order  of  the  Secretary  of  the  Navy  or  the  commander 
of  a  fleet  or  squadron  or  ship  acting  singly  on  a  foreign  service,  such 
officer  shall  be  entitled  to  receive  the  pay  of  such  higher  grade  during 
the  time  he  performs  the  duty  in  that  grade  and  no  longer,  and  no 
allowance  shall  be  made  for  performing  such  service  hereafter  unless 
so  ordered. — (5  Stat,  at  L.,  p.  536.)  This  section  was  repealed  by 
the  act  of  June  IT,  A.  D.  1844.— (Ibid,  703,  ch.  107,  §  3.)  It  is  not 
pretended  that  the  petitioner  performed  the  duty  of  a  lieutenant  on 
board  the  **  Chipola"  by  order  of  the  Secretary  of  the  Navy,  or  by 
order  of  the  commander  of  a  fleet  or  squadron.  It  is  equally  clear, 
we  think,  that  he  did  not  perform  such  duty  by  order  of  the  com- 
mander of  a  *  *  ship  acting  singly  on  a  foreign  service. "  T  he  * '  Chipola ' ' 
was  a  brig^  and  not  a  ship.  The  term  ^^ship,"  in  the  act  of  1842, 
was,  we  think,  used  not  in  its  generaly  but  in  its  appropriate  sense,  as 
contradistinguished  from  a  brig  or  schooner.    It  meant,  too,  a  ship 
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belonging  to  the  navj  of  the  United  States,  and  not  a  vessel  purchased 
for  a  merely  temporary  purpose  and  employed  only  for  that  purpose. 
The  ^'Chipola/'  therefore,  was  a  **  ship  acting  singly  on  a  foreign 
service  "  in  the  sense  of  the  act  of  August  26,  A.  D.  1842. 
Our  opinion  is,  that  the  petitioner  is  not  entitled  to  relief. 


r 


35th  Congress,  )  SENATE.  )  Mis.  Doc. 

l8t  Session.     \  ]  No.  250. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Mat  4,  1858. — Referred  to  the  Committee  on  Claimg, 


The  Court  op  Claims  submit  the  following 
REPORT. 

To  the  Jionorable  the  Senate  and  House  of  Representatives  of  the  United 
States  in  Congress  aBseinbled : 

The  Court  op  Claims  respectfully  present  the  following  documents 
as  the  report  in  the  case  of 

LOGAN  HUNTON  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Communication  from  the  Comptroller  of  the  Treasury  to  the 
Deputy  Solicitor,  dated  June  19, 1857,  with  accompanying  documents, 
marked  A,  B,  C,  D,  E,  F,  G,  H,  I,  J,  K,  L,  M,  and  N,  transmitted 
to  the  House  of  Representatives. 

3.  Communication  from  the  Comptroller  of  the  Treasury,  addressed 
to  8.  S.  Baxter,  esq.,  and  to  the  Deputy  Solicitor,  dated  February  16, 
1858,  with  accompanying  documents,  marked  A  and  B,  with  certified 
copy  of  the  First  Auditor's  statement.  A  report,  No.  2884,  trans- 
mitted to  Houee  of  Representatives. 

4.  Report  from  Treasury  Department,  dated  May  19,  1853,  with 
statement  of  the  claimant's  accounts,  and  other  documents  referred  to 
on  the  trial,  transmitted  to  the  House  of  Representatives. 

6.  Claimant's  brief. 

6.  United  States  Solicitor's  brief. 

7.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r       -1    seal  of  said  Court,  at  Washington,  this  third  day  of  May, 

[L.    S.J        ^      jy       jggg 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  C(a  'ms. 


To  the  honorable  the  Judges  of  the  Court  of  Claims  : 

The  petition  of  Logan  Hunton,  of  the  city  of  New  Orleans,  State  of 
Louisiana^  respectfully  represents : 

That  in  the  year  1849  your  petitioner  was  duly  appointed  and  com- 
missioned attorney  of  the  United  States  for  the  eastern  district  of 
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Louisiana,  and  the  United  States  are  indebted  to  him  for  official  ser- 
vices whilst  acting  as  district  attorney  as  aforesaid,  in  the  following 
sums  of  money,  to  wit :  one  of  seven  hundred  and  sixty  dollars,  one  of 
two  hundred  and  seventy-five  dollars,  and  one  of  five  thousand  dollars^ 
amounting  in  the  aggregate  to  the  sum  of  six  thousand  and  thirty-five 
dollars,  ($6,035.)  The  two  first  mentioned  sums  have  been  audited 
and  allowed  by  the  accounting  officers  of  the  Treasury  Department, 
but  the  payment  thereof  has  been  unlawfully  withheld  from  him,  as 
will  more  fully  appear  by  the  exhibits  herewith  filed,  marked  1,  2,  3. 

Your  petitioner  further  states,  that  the  sums  of  $1,180,  of  $2,200, 
and  of  $500,  referred  to  and  charged  against  him  on  the  report  of 
Seaman,  Acting  Comptroller,  marked  exhibit  No.  — ,  are  erroneously 
charged ;  and  the  attempt  to  make  petitioner  a  debtor  to  the  Unital 
States  in  the  said  sums  or  any  part  thereof  is  unjust,  arbitrary,  and 
without  the  authority  of  law.  He  believes  that  the  suggestions  of  law 
in  said  report  are  unsound,  and  the  suggestions  of  fact  are  untrue.  He 
denies  the  right  of  the  United  States  to  offer  these  sums  as  a  set-off 
against  the  debt  due  to  petitioner. 

He  further  states  that  the  above  named  sum  of  $5,000  is  justly  due 
||  to  petitioner  for  services  rendered  in  the  district  and  circuit  courts  of 

the  United  States  held  in  the  eastern  district  of  Louisiana  in  the  cases 
of  United  States  against  Narcesso  Lopez,  John  Henderson,  and  others, 
for  a  violation  of  the  neutrality  laws.  The  prosecution  against  Nar- 
Kjesso  Lopez  was  instituted  by  order  of  the  President  of  the  United 
States ;  the  other  followed  in  the  usual  course  of  proceeding  by  the 
grand  jury  of  the  district  aforesaid.  They  were  of  an  extraordinary 
and  exciting  character,  involving  legal  questions  of  difficulty,  and  re- 
quiring great  labor  in  their  conduct  and  preparation.  Tho  judge  who 
presided  at  the  trials,  which  were  exceedingly  protracted,  and  who 
witnessed  the  services  rendered  by  your  petitioner,  taxed  for  his  fees 
in  the  said  cases  the  sum  of  five  thousand  dollars,  and  certified  it  to 
the  treasury  ;  and  according  to  the  custom  which  had  been  pursued  by 
the  predecessors  of  your  petitioner  in  similar  cases,  the  said  allowance 
so  made  and  taxed  by  the  judge  aforesaid,  was  submitted  to  two  of  the 
judges  of  the  district  courts  of  the  State  of  Louisiana,  who  certified 
that  the  same  was  reasonable  and  proper,  according  to  the  rate  of 
charges  for  such  services  in  the  district  courts  of  Louisiana,  and  mem- 
bers of  the  bar  of  New  Orleans  also  certified  that  the  said  sum  so 
charged  was  reasonable ;  all  which  will  more  fully  appear  by  reference 
to  a  copy  of  the  said  account  with  the  said  certificates,  herewith  filed, 
the  original  thereof  being  in  the  office  of  the  Comptroller  of  the  Trea- 
sury. He  further  states  that  payment  of  the  said  sum  was  refused  by 
the  Comptroller  upon  the  ground  that  there  was  no  law  of  the  United 
States  which  authorized  any  allowance  or  payment  to  the  attorney  of 
the  United  States  in  the  eastern  district  of  Louisiana  for  services  in 
criminal  cases.  Upon  the  refusal  by  the  Comptroller  your  petitioner 
applied  to  the  Secretary  of  the  Interior,  who  had,  as  he  was  advised, 
supervision  and  control  of  the  subordinate  officers  of  the  Treasury  De- 
partment in  such  cases,  and  after  due  consideration  the  said  Secretary, 
by  his  written  order  dated  August  6,  1852,  (a  copy  of  which  is  now 
here  shown  to  this  honorable  court,)  ordered  payment  of  said  sum  to 
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be  made  to  your  petitioner ;  notwithstanding  all  which  payment  was 
refused,  and  is  still  refused  to  your  petitioner  upon  the  grounds  above 
referred  to. 

Petitioner  respectfully  refers  to  the  following  statutes,  amongst 
others,  to  show  that  the  said  sum  of  $5,000,  as  well  as  the  said  several 
sums  which  he  from  time  to  time  received  from  the  marshal  for  his 
fees  in  criminal  cases,  were  lawfully  payable  to  him. 

The  35th  section  of  act  of  Congress  approved  September  24,  1789, 
1  S.  L.,  page  92,  directs  that  a  district  attorney  shall  be  appointed, 
and  he  shall  receive  as  compensation  for  his  services  such  fees  as  shall 
be  taxed  therefor  in  the  respective  courts  in  which  the  suits  or  prose- 
cutions shall  be. 

The  4th  section  of  the  act  of  8th  May,  1792,  1  S.  L.,  277,  directs 
the  legal  fees  of  the  clerk,  attorney,  and  marshal  in  criminal  prosecu- 
tions to  be  included  in  the  account  of  the  marshal,  and  the  same, 
having  been  examined  and  certified  by  the  court  or  one  of  the  judges 
of  it  in  which  the  services  shall  have  been  rendered,  shaU  he  passed  in 
the  usual  manner  at,  and  the  amount  thereof  paid  out  of,  the  trea- 
sury of  the  United  States  to  the  marshal,  and  by  him  shall  be  paid 
over  to  the  person  entitled  to  the  same. 

The  4th  section  of  the  act  of  1799,  1  S.  L.,  625,  fixes  the  compen- 
sation of  attorney,  and  gives  in  each  State  the  fees  which  are  allowed 
in  the  supreme  court  of  the  State. 

By  the  5th  section  of  the  same  act,  it  was  enjtcted  that  for  all  ser- 
vices in  criminal  cases  performed  by  the  attorney  for  the  district  of 
Virginia,  and  for  which  no  fees  were  allowed  by  law  in  the  courts  of 
that  State,  he  should  be  allowed  such  sum  or  sums  as  the  court  in 
which  they  were  rendered  should  consider  a  reasonable  compensation 
therefor  ;  and  your  petitioner  is  informed  that  in  Virginia  no  fees 
were  by  law  allowed  in  the  supreme  court  thereof  in  criminal  cases. 

In  Louisiana  no  fees  for  services  in  criminal  cases  in  the  supreme 
court  are  taxed  by  law  ;  but  the  act  of  1789  having  provided  for  the 
payment  of  such  fees  to  the  district  attorney  as  should  be  taxed  by  the 
court,  and  the  act  of  1792  having  allowed  the  fees  of  attorney,  and  the 
act  of  8th  Ajpril,  1812,  admitting  Louisiana  into  the  Union  having 
recognised  the  right  of  the  district  attorney  to  fees,  it  has  until  re- 
cently been  uniformly  held  and  admitted  by  the  courts  and  by  the 
officers  of  the  Treasury  Department,  that  the  attorney  of  the  eastern 
district  of  Louisiana  was  entitled  to  such  fees  in  criminal  cases  as  the 
court  in  which  the  services  were  rendered  should  consider  a  reasonable 
compensation,  and  should  tax  in  his  account. 

Petitioner,  in  consideration  of  the  premises,  prays  for  judgment  for 
the  said  amount  of  six  thousand  and  thirty-five  dollars,  with  interest 
on  the  sum  of  $5,000  from  the  5th  August,  1852,  and  on  $760  from 
the  19th  May,  1853,  and  on  $275  from  the  6th  January,  1854  ;  and 
he  prays  for  general  relief  in  the  premises. 

LOGAN  HUNTON. 

State  of  Kbntucky,  1     . 
BoyU  county y       \ 

This  dajr  Logan  Hunton  personally  appeared  before  me,  the  under* 
signed,  a  justice  of  the  peace  in  and  for  the  county  aforesaid,  and  mftde 
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oath  that  the  facts  stated  in  the  foregoins  petition  are  true,  to  thehest 
of  his  knowledge  and  belief,  and  that  he  has  never  assigned  the  above- 
mentioned  claim  or  demand  to  any  person,  the  same  being  now  jostlj 
dae  to  him. 

Given  under  my  hand  this  8th  day  of  September,  1855. 

SPEED  S.  FRY, 

Presiding  Judge  of  Boyle  county  j  and  ex-qfficio  Justice  of  the  Peace. 


IN  THE  COURT  OF  CLAIMS— No.  457. 

Logan  Hunton  vs.  The  United  States. 

Brief  of  the  United  Stales  Solicitor. 

*  The  petitioner,  late  United  States  attorney  for  the  eastern  district 
of  Louisiana,  claims  from  the  United  States  the  sum  of  $5,995  ;  the 
treasury  claims  from  the  petitioner  the  sum  of  $2,885  :  the  difference 
is  $8,880,  and  arises  as  follows : 

The  treasury  officers  have  charged  to  the  petitioner  three 
sums  of  money,  $1,180,  $2,200,  and  $500,  paid  to  him  by 
the  marshal  of  his  district  out  of  public  moneys,  as  they  say, 
erroneously $3,880 

And  they  refuse  to  pay  him  the  amount  charged  by  him  for 

his  fees  in  certain  criminal  cases  tried  in  the  district  court..      5,000 

8,880 


Or,  otherwise,  the  treasury  accounts  represent  him  as  debtor 
for  $3,880,  received  erroneously  as  above,  and  credit  for 
$1,035,  since  allowed  for  other  items,  leaving  balance  due..     2,845 

The  petitioner's  account  charges  $5,000  for  services  as  above, 

and  $1,035  for  the  said  items  admitted  by  the  treasury 6,035 

Making  the  amount  involved  in  this  suit,  as  above 8,880 


I.  Respecting  the  three  items  paid  by  the  marshal^  amounting  to  $3,880. 

The  act  of  May  8,  1792,  sec.  4,  (1  Stat.,  277,)  provides  that  the 
legal  fees  of  the  district  attorney,  arc,  having  been  examined  and 
oertified  by  the  court  or  one  of  the  judges,  shall  be  passed,  and  the 
amount  thereof  paid  out  of  the  treasury  to  the  marshal,  and  be  by 
him  paid  over  to  the  persons  entitled. 

Nevertheless,  it  appears  that  in  practice  the  marshals  had  been 
accustomed  to  pay  the  compensation  of  the  attorneys,  &c.,  before  the 
same  had  been  passed  at  the  treasury,  and  that  pursuant  to  ths  prac- 
tice the  marshal  of  the  eastern  district  of  Louisiana,  paid  to  the  dis- 
trict attorney,  among  other  bills,  the  three  which  constitute  the  above 


LOGAN    HUXTON.  5 

sam,  between  the  Slst  of  December^  1849,  and  the  8th  of  January 
1851. 

On  settlement  of  the  marshars  accounts,  the  Comptroller  refused 
to  admit  these  payments  as  proper  disbursements  from  the  public 
moneys  in  the  marshal's  hands,  but  subsequently,  in  May,  1853,  he 
decided  to  credit  the  marshal  by  charging  the  amount  to  the  district 
attorney  ;  in  other  words,  to  consider  the  latter  liable  for  the  amount, 
as  for  money  had  and  received  to  the  use  of  the  United  States,  being 
paid  to  him  by  an  agent  of  the  United  States  through  mistake,  and 
without  authority. 

Upon  these  items,  three  questions  arise  : 

1st.  Was  the  district  attorney  legally  entitled  to  demand  payment 
thereof  from  the  United  States  ? 

2d.  Was  the  marshal  in  either  case  authorized  to  pay  them  ? 

3d.  If  not,  can  the  amount  paid  be  recovered  back  from  the  district 
attorney  ? 

As  to  the  first  question.  The  charges  are  for  attending  fifteen  ex- 
aminations before  United  States  commissioners  in  criminal  cases, 
|1,570  (one  at  $1,000,  one  at  $350,  one  at  $100,  and  twelve  at  $10  ;) 
for  attending  one  examination  before  the  United  States  district  judge 
and  United  States  commissioner,  $500  ;  and  for  trying  fourteen  crim- 
inal causes  in  court,  $1^810. 

No  express  provision  was  made  by  law  prior  to  1853  for  compensating 
attorneys  for  services  in  attending  examinations  before  United  States 
commissioners.  If  it  was  the  duty  of  the  United  States  attorney  to 
attend  such  examinations,  or  if  he  chose  to  attend  and  act  officially  on 
such  occasions,  his  compensation  was  found  in  the  annual  salary  at- 
tached to  the  office.  The  smallness  of  the  salary  is  no  argument 
against  this  view.  The  annual  salary  of  a  public  officer,  it  is  con- 
tended, must  be  considered  as  his  compensation  for  all  services  ren- 
dered as  such  officer,  and  for  which  there  is  no  other  allowance  given 
or  promised  by  law  ;  and  the  act  of  February  28, 1799,  sec.  4,  (1  Stat. 
625,)  expressly  declares,  that  the  salary  of  the  district  attorney  is  ^*a 
full  compensation  for  all  extra  services,"  meaning  by  "extra"  those 
for  which  no  stated  compensation  is  provided  in  said  section. 

The  same  reasoning  applies  to  the  examination  which  wag  held  be- 
fore the  district  judge  and  United  States  commissioners. 

Some  reliance  seems  to  be  placed  by  petitioner  upon  a  certificate  of 
the  district  judge  stating  that  he  has  examined  the  bills,  that  the 
charges  are  reasonable,  and  that  he  has  allowed  them,  but  no  author- 
ity is  shown  for  the  judge  to  examine  or  certify  accounts  for  services 
not  rendered  in  his  court — these  services  not  being  rendered  in  his 
court. 

For  the  prosecutions  conducted  in  court,  a  paragraph  in  the  annual 
appropriation  act  of  March  3,  1841,  (5  Stat.  427,)  authorized  the 
attorneys  to  receive  such  fees  as  were  allowed  in  the  highest  courts  of 
the  States  in  which  the  services  were  rendered  ;  and  for  any  services 
performed  by  said  officers  in  the  performance  of  their  official  duty  for 
which  no  compensation  is  provided  by  the  laws  of  the  State,  they 
should  receive  "  such  fees  as  are  now  allowed  by  law  according  to  the 
existing  usage  and  practice  of  said  courts  of  the  United  States." 
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The  district  judge  has  in  this  case  also  certified  that  the  fees  charged 
hy  the  attorney  are  reasonable,  and  that  he  has  allowed  them.  This 
allowance  the  petitioner  contends  is  conclusive  in  his  favor. 

The  only  authority  under  which  the  certificate  could  have  such  efiect 
is  the  act  of  September  24,  1789,  sec.  35,  (1  Stat.  92.)  That  act,  it 
may  be  admitted,  confers  on  the  courts  authority  to  tax  at  their  dis- 
cretion the  fees  of  the  United  States  attorneys,  but  this  authority,  or 
at  least  this  discretion,  was  taken  away  by  the  act  of  1799,  which,  in 
lieu  of  such  fees  ^'as  shall  be  taxed  therefor  in  the  respective  courts," 
(act  of  1789,)  gives  the  attorney  **such  fees  in  each  State,  respectively, 
as  are  allowed  in  the  supreme  court  thereof;"  and  again,  by  the  act 
of  1841,  which  prescribed  a  similar  rule  for  the  ascertainment  of 
attorneys'  fees.  The  accounting  officers,  as  I  understand,  while  con- 
sidering the  certificate  of  the  judge  as  evidence  tending  to  prove  that 
the  fees  charged  were  such  as  were  allowed  in  the  State,  &c.,  yet 
have  ever  construed  the  acts  of  1799  and  1841  as  directory  to  them, 
and  have  considered  it  their  duty  to  decide  upon  the  evidence  whether 
the  fees  charged  were  those  authorized  by  the  said  acts. 

The  solicitor  contends  that  this  view  is  correct,  and  is  in  accord- 
ance with  the  intent  of  section  two  of  the  act  of  March  3,  1817,  ^^  to 
provide  for  the  prompt  settlement  of  public  accounts,"  (3  Stat.,  366,) 
and  if  the  view  be  sustained,  the  claim  of  the  petitioner  must  fail  for 
want  of  proof  of  the  facts  necessary  to  bring  it  within  either  of 
the  provisions  of  the  act  of  1841.  As  to  the  first  provision,  the 
accounting  officers  allege  that  no  fees  were  allowed  in  the  courts  of 
Louisiana  for  such  services ;  as  to  the  second  provision  they  say 
that  no  fees  were  alloAved  by  lata  for  such  services,  according  to  the 
then  existing  usage  and  practice  of  the  court.  To  recover  in  this  suit 
the  petitioner  must  show  that  the  fees  he  charges  are  either  allowed 
by  the  laws  of  Louisiana  or  by  the  usage  and  practice  specified  in  the 
act  of  1841. 

If,  on  the  other  hand,  it  be  held  that  the  authority  given  the  court 
by  the  act  of  1789  is  yet  in  force,  and  that  the  act  of  1841  is  addressed 
to  the  circuit  and  district  courts,  and  not  to  the  accounting  officers ; 
in  other  words,  that  the  said  courts  still  tax  the  attorneys'  fees,  but 
do  so  in  accordance  with  the  act  of  1841,  then  it  is  contended  that  the 
court  has  not  acted  in  pursuance  of  that  authority,  and  has  not  taxed 
the  fees.  Taxation  is  an  act  of  the  court,  and  must  be  proved  by  the 
record  ;  in  lieu  of  which  the  petitioner  proves  an  account  against  the 
United  States  which  the  judge  certifies  to  be  reasonable^  and  which  he 
says  he  has  allowed.     This  is  not  taxation  or  evidence  of  taxation. 

Secondly.  Whether  these  charges  were  legal  or  not  the  marshal 
had  no  authority  to  pay  them.  The  act  of  May  8,  1792,  sec.  4,  (1 
Stat.,  277,)  clearly  prescribes  that  at  least  the  fees  of  the  clerk,  at- 
torney, and  marshal,  in  criminal  prosecutions,  shall  be  presented  to 
and  passed  at  the  Treasury  before  the  money  shall  be  drawn  for  the 
payment  thereof.  This  petitioner  was  bound  to  know  the  provisions 
of  this  act,  and  he  had,  moreover,  express  notice  of  them  in  a  letter 
addressed  to  him  by  the  Auditor  under  date  of  April  20,  1850,  of 
which  a  copy  is  among  the  papers  furnished  by  the  Comptroller.  It 
doeSj  indeed,  appeax  \&bA>  \.\i^  mAx^lval  had  been  in  the  habit  of  paying 


i 


LOQAN  HUNTON.  7 

such  demands  in  advance,  but  for  how  long  a  period  or  under  what 
authority  is  not  shown.  No  such  practice  or  usage  could  avail  against 
the  provisions  of  the  statute. 

Inirdly.  If  the  payments  were  made  by  the  marshal  in  mistake, 
the  United  States  are  entitled  to  recover.  On  the  part  of  the  peti- 
tioner it  is  denied  that  the  United  States  can  recover  if  the  marshal 
paid  through  mistake  of  law.  This  point  is  one  of  prime  importance 
in  the  conduct  of  the  operations  of  the  Treasury.  So  large  are  the 
sums  handled  by  the  various  officers  of  the  government,  and  so  numer- 
ous are  the  agents  employed,  that  it  would  he  almost  impossible  to 
find  agents  in  sufficient  numbers  ready  to  give  an  amount  of  security 
that  would  fully  indemnify  the  United  States  against  their  default  or 
mistakes.  Officers  who  bond  for  small  sums  ordinarily  have  charge 
of  twenty-fold  as  much  money,  and  in  the  army  particularly  officers 
who  bond  for  less  than  $50,000  sometimes  disburse  millions.  The 
present  superintendent  of  the  Capitol  extension,  whose  annual  dis- 
Dursements  must  considerably  exceed  a  million  of  dollars,  gives  no 
bond.  The  Treasurer  of  the  United  States  gives  bond  for  half  a  mil- 
lion, and  has  subject  to  his  order  never  less  than  twenty  millions. 
To  hold  that  if  any  one  of  these  officers,  in  a  mistake  of  law,  pay 
away  a  sum  of  public  money  the  United  States  can  never  recover  it, 
would  be  in  effect  almost  to  deny  the  United  States  any  remedy  at  all, 
for  the  sums  they  ordinarily  deal  in  far  exceed  any  amount  which 
could  be  made  under  an  execution  against  them  or  their  sureties. 

The  point  we  make  for  the  United  States  is,  that  whether  the  agent 
overpays  through  mistake  of  law,  or  of  fact,  or  through  negligence, 
if  he  pays  without  authority^  the  United  States  can  recover. 

In  Story  on  Contracts,  (4  ed.  §  188,)  this  position  is  laid  down  with 
the  qualification  that  the  person  to  whom  payment  is  made  knows 
that  the  agent  has  no  authority  to  make  the  payment.  The  cases 
there  cited  fully  sustain  the  position,  particularly  Ancker  and  another 
V8,  The  Bank  of  England  (Doug.  637)  and  Amidon  vs.  Wheeler  (3 
Hill  137.)  In  the  latter,  the  money  of  the  plaintiff  was  used  without 
his  authority  by  his  agent  to  pay  a  just  demand  of  the  defendant 
against  a  third  party,  and  the  plaintiff  recovered  in  assumpsit.  So  in 
Sigourney  vs.  Lloyd,  (8  B.  &  C.  622,)  an  agent  used  a  bill  of  the 
plaintiff  to  pay  his  own  debt,  and  the  plaintiff  recovered  in  an  action 
for  money  had  and  received.  The  principle  of  these  two  cases  is  the 
same,  and  shows  that  the  action  rests,  not  upon  a  subrogation  of  the 
principal  to  the  rights  of  his  agent,  (for  in  neither  case  perhaps  could 
the  agent  himself  have  recovered,)  but  upon  the  fact  that  the  defend- 
ant is  found  in  possession  of  the  money  of  the  plaintiff.  How  the 
defendant  obtained  the  money  is  immaterial,  so  that  he  obtained  it  not 
by  such  means  as  made  it  his  own.  The  Question,  said  Lord  Ellen- 
borough,  in  the  Duke  of  Norfolk  vs.  Worthy,  (1  Campbell,  337,)  is 
**  whose  money  was  paid,"  and  the  answer  to  this  question  determines 
who  may  maintain  the  action. 

In  the  case  at  bar,  the  petitioner  knew  the  marshal  had  no  authority 
to  pay,  because  the  marshal's  authority  was  given  by  statute,  which 
the  attorney  is  bound  to  know,  and  because  the  auditor  had  specially 
directed  the  attorney's  attention  to  this  very  provision  of  law  in  his 
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letter  of  April  20^  1850,  before,  so  far  as  appears,  he  had  drawn  anj 
money  from  the  marshal. 

There  is  a  wide  difference  between  the  authority  given  a  pnblic 
agent  to  purchase  supplies,  or  employ  labor,  and  that  given  to  a  pay- 
master or  similar  agent  to  pay  the  compensation  of  other  public  offi- 
cers. The  former  may  make  contracts ;  the  latter  cannot,  he  is  a 
mere  conduit  to  convey  a  certain  portion  of  the  public  money  to  the 
authorized  recipient,  and  if  he  conveys  too  much,  it  may  be  almost  said 
that  it  is  rather  through  accident  than  mistake. 

No  public  officer  is  by  law  entitled  to  draw  his  compensation  from 
the  treasury  otherwise  than  upon  an  account  stated  by  the  proper 
Hccounting  officers.  It  is  for  the  conveniencb  of  public  officers  that  in 
some  cases  disbursing  agents  are  furnished  with  funds  in  advance  to 
pay  them  at  the  day,  without  incurring  the  delay  of  a  settlement  at 
the  tn^asury.  But  this  settlement  has  still  to  be  made,  and  the  position 
might  be  maintained  that  officers  receiving  their  salaries  from  a  dis- 
bursing agent,  in  advance  of  such  settlement,  do  so  under  any  implied 
promise  to  abide  the  result  of  such  settlement,  and  refund  if  it 
should  then  appear  that  they  have  been  overpaid. 

One  of  the  points  made  for  the  petitioner  is,  that  *Hhe  Comptroller 
had  no  right  to  open  the  marshal's  settled  account,  and  charge  [the! 

getitioner"  with  the  sums  paid  him  by  the  marshal.  For  the  United 
tates  it  is  denied  that  the  marshal's  account  has  been  opened.  The 
marshal's  account  was  closed  by  crediting  him  with  money  which  he 
had  transferred  to  the  attorney.  Such  was  the  original  settlement, 
and  so  it  stands  now.  The  same  act  which  credited  the  marshal 
(decision  of  May  19,  1853)  debited  the  attorney.  Up  to  that  time,  the 
question  was  only  which  of  the  two  should  be  held  liable  for  the  money ; 
the  decision  was,  he  who  had  it  in  his  hands.  The  accounting  officers 
had  never  admitted  the  payment  as  a  legal  charge  against  the  United 
States. 

It  is  further  alleged  by  the  accounting  officers  that  a  portion  of  the 
service  charged  for  in  the  bills  has  since  been  embraced  in  another 
bill  rendered  by  the  petitioner,  and  has  been  paiJ  for  by  the  United 
States.  This  is  the  charge  of  $500,  charged  under  date  of  June  30, 
1850,  and  paid  January  8, 1851,  for  professional  services  before  Judge 
McCaleb  and  Commissioner  Baldwin,  in  the  criminal  examination  of 
N.  Lopez,  charged  with  violation  of  the  act  of  April  20, 1818,  proceed- 
ings begun  and  conducted  pursuant  to  orders  from  the  Executive  de- 
partment. After  this  charge  had  been  rejected,  and  after  some  nego- 
tiations as  to  compensation  for  unofficial  services,  detailed  in  the 
Comptroller's  letter  of  January  19,  1857s  the  petitioner  made  out  a 
bill  '^for  unofficial  eervict  and  extraordkary  expenses,  in  the  years 
1850  and  1851,  connected  \».th,  and  growing  out  of,  invasions  of  the 
island  of  Cuba  by  military  expeditions  from  the  United  States,  |1,750." 
This  was  paid.  If  the  service  in  question  was  unofficial^  it  comes  pre- 
cisely within  the  class  embraced  in  this  account,  and  the  sum  of  $1^750 
is  charged  for  and  covers  all  services  of  that  description.  If,  on  the 
other  hand,  the  service  was  official,  it  is  clearly  paid  for  by  the  salary 
of  his  office. 


LOGAN  HUNTON. 


ir.  As  to  ihe  charge  (/ $5,000,  which  was  not  paid  by  the  marshal. 

This  claim  is  for  prosecuting,  in  the  circuit  court,  persons  indicted 
for  breach  of  the  neutrality  laws.  It  is  similar  to  the  charges  above 
discussed  for  prosecuting  oflfenders.  The  Comptroller  rejected  the 
claim  on  the  15th  of  September,  1851,  and  his  decision  of  that  date 
is  so  full  and  clear  that  it  is  unnecessary  to  do  more  than  refer  to  it 
here. 

It  was  after  the  rejection  of  this  claim,  also,  that  the  account  of 
$1,750  was  presented  by  the  petitioner  and  paid  by  the  United  States. 

The  Comptroller  in  his  report  of  January  19,  1857,  (see  remarks  on 
pp.  3  and  9  of  MS.,)  takes  the  ground  that  the  bill  for  |1,750  in* 
eluded  the  services  charged  in  the  bill  for  |5,000,  which  had  been 

Sreviously  rejected ;  but  this  ground  was  not  taken  in  the  report  of 
ctober  18,  1853,  (pp.  4  and  5,)  where,  on  the  contrary,  the  Comp- 
troller expressed  the  opinion  that  the  petitioner  would  ultimately  re- 
ceive a  large  portion  of  the  claim.  The  report  last  cited  was  made  to 
he  Secretary  of  the  Treasury,  applying  for  instructions  whether  a 
small  sum  found  due  to  the  petitioner  should  be  paid  to  him,  or  should 
be  set  off  against  the  sum  of  $3,880,  charged  against  him  as  above 
shown.  The  Comptroller  intimates  in  this  report,  that  out  of  the 
$3,880  and  $5,000  claimed,  certainly  so  much  would  ultimately  be 
allowed  as  to  cover  his  indebtedness  of  $3,880.  The  Secretary 
thought  it  unnecessary  to  retain  anything  more,  and  the  sums  found 
due  were  paid  the  petitioner.  See  in  this  connexion  the  act  of  Janu- 
ary 25,  1828,  (4  Stat.,  246.) 

III.  As  to  ihe  just  mode  of  settling  this  claim. 

Althougb  the  petitioner  has  received  all  that  he  is  entitled  to  claim 
by  the  laws  in  force  when  the  service  was  rendered,  yet  it  is  admitted 
in  the  Comptroller's  report  of  October  18, 1853,  that  he  has  an  equit- 
able claim  against  the  United  States.  This  claim  can  only  be  asserted 
under  that  clause  of  the  act  of  February  26,  1853,  which  provides 
additional  compensation  for  attorneys  in  districts  ''where  the  law 
allows  no  taxable  attorneys'  fees."  That  such  is  Mr.  Hunton's  case, 
is  admitted  by  himself  in  having  claimed  and  received  under  this 
clause  additional  compensation  for  certain  services  in  the  years  1851, 
1852,  and  1853.— (Report  of  February  28,  1854.) 

The  solicitor,  adopting  the  Comptroller's  views,  insists  that  the 
petitioner  is  entitled  to  no  compensaiion  beyond  what  has  already 
been  provided  by  the  act  above  cited,  and  that  he  cannot  maintain  his 
action  in  this  court  until  he  shall  have  pursued  the  course  prescribed 
by  the  act  of  March  3,  1817,  sec.  2,  (3  Stat.,  366,)  by  presenting  his 
account  at  the  treasury  for  adjustment  under  the  act  of  February  26, 
1853, 

JNO,  D.  McPHERSON, 
Deputy  Solicitor. 
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UNITED  STATES  COURT  OF  CLAIMS. 

f  Logan  Hunton  vs.  United  States. 


{  I 


Brie/ of  Petitioner. 

The  petition  is  referred  to  for  a  statement  of  the  case. 

On  behalf  of  the  petitioner  it  will  be  contended : 

The  judge  of  the  district  court  of  the  United  States  was  empowered 
to  allow  the  petitioner  the  sums  of  $5,000,  $1,180,  $2,200,  and  $300, 
allowed  by  the  said  judge. 

The  comptroller  had  no  right  to  open  the  marshal's  settled  account, 
and  charge  your  petitioner  with  the  sums  of  $1,180,  $2,200,  and  $500. 
He  is  entitled  to  these  sums,  and  the  further  sum  of  $5,000  allowed 
him  by  the  judges  of  the  district  court,  with  interest  from  the  time 
they  were  presented  at  the  treasury  for  audit. 

In  the  course  of  the  argument  reference  will  be  made  to  the  follow- 
ing act  of  Congress  and  authorities : 

The  35th  section  of  the  act  of  September  24,  1789,  1  8.  L.,  p.  92. 

This  section  enacts  that  in  the  courts  of  the  United  States  all  per- 
sons may  plead  and  manage  their  own  causes,  or  by  the  assistance  of 
such  counsel  or  attorneys  as  by  the  rules  of  the  court  shall  be  permitted 
to  manage  causes  therein.  It  directs  an  attorney  to  be  appointed  in 
each  district  to  prosecute  all  crimes,  &c.,  and  all  civil  causes  in  which 
the  United  States  shall  be  concerned  ;  **  and  he  shall  receive,  as  a  com- 
pensation for  his  services,  such  fees  as  shall  be  taxed  therefor  in  the 
respective  courts  before  which  the  suits  or  prosecutions  shall  be  tried." 

Act  of  May  8th,  1792,  1st  S.  L.,  625,  fixes  compensation  of  mar- 
shals^ &c. 

Section  4th.  Compensation  of  attorneys  is  per  diem  mileage,  **  and 
such  fees  in  each  State  as  are  allowed  in  the  supreme  court  thereof;" 
fees  in  admiralty  cases,  and  an  annual  sum  of  $200  to  certain  district 
attorneys,  including  the  attorney  of  the  Virginia  district. 

Section  5th.  *'  For  all  services  in  criminal  cases  performed  by  the  at- 
torney for  the  district  of  Virginia,  and  for  which  no  fees  are  allowed  by 
law  for  similar  services  in  the  courts  of  that  State,  he  shall  be  allowed 
such  sum  or  sums  as  the  court  in  which  the  same  is  rendered  shall 
consider  a  reasonable  compensation  therefor.'' 

Act  of  26  March,  1804,  creating  two  territories  in  Louisiana,  sec.  8, 
2  S.  L.  286,  directs  an  attorney  to  be  appointed  in  the  district,  who,  in 
addition  to  his  stated  fees,  shall  be  paid  $600  per  annum  for  his  extra 
services. 

Act  of  April  8,  1812,  admitting  Louisiana  into  the  Union,  2  S. 
L.  703,  directs  there  shall  be  appointed  in  said  district  an  attorney, 
'^  who  shall,  in  addition  to  his  stated  fees,  be  paid  $600  annually  as 
full  compensation,"  &c. 

Act  ot  3d  March,  1823,  dividing  Louisiana  into  two  districts,  sec. 
2,  3  S.  L.,  p.  775,  directs  the  appointment  of  an  attorney  for  the 
western  district,  who  shall  receive  an  annual  compensation  of  $200, 
*^  and  sucb  fees  and  emoluments  as  are  allowed  to  the  attorney  of  the 
United  States  for  tti^  ^%\«ixl  ftX^Vnsic  ^^Lawxaiana," 
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In  the  appropriation  bill  of  March  3,  1841,  6  8.  L.  427,  there  is  a 
proviso  that  in  lieu  of  all  fees  and  emoluments,  &c.,  in  districts  where 
the  present  entire  compensation  exceeds  $1,600  per  annum,  the  officers 
may  receive  the  fees  allowed  by  the  laws  of  the  State  in  the  highest 
courts  of  the  State  ;  and  for  any  service  performed  by  said  officers  '4n 
discharge  of  their  official  duty,  for  which  no  compensation  is  provided 
in  the  laws  of  said  States,  respectively,  the  said  officer  may  receive  such 
fees  as  are  now  allowed  by  law,  according  to  the  existing  usage  and 
practice  of  said  courts  of  the  United  States." 

Act  of  August  3,  1812,  (supplementary  to  the  judiciary  act  of 
1789,)  5  S.  L.,  p.  516,  sec.  7,  authorizes  the  supreme  court  to  pre- 
scribe regulations  to  the  circuit  and  district  courts  for  the  taxation  of 
costs,  and  make  and  prescribe  a  table  of  the  items  of  costs. 

The  claim  of  the  petitioner  is  for  fees  taxed  and  allowed  by  the 
judge  of  the  eastern  district  of  Louisiana  for  services  rendered  ;  and 

The  taxation  of  fees  is  the  act  of  the  court. 

Where  there  is  a  law  prescribing  a  table  of  fees  and  regulating  the 
taxation,  the  action  of  the  court  must  •onform  to  those  laws ;  but 
where  there  are  no  such  laws,  the  court  must  ascertain  the  amount ; 
and  the  taxation  is  an  act  of  the  court,  which,  if  it  bo  within  its  juris- 
diction, is  as  valid  and  binding  as  any  other  act  of  the  court. 

The  following  authorities  may  be  used  in  this  discussion : 

Case  of  oaths  before  justices,  12  Coke,  p.  131,  ^^  when  the  statute 
gave  power  to  justices  of  the  peace  to  require  any  person  or  persons^ 
&c.,  to  take  the  oath,  the  law  implicite  gave  them  power  to  make  a 
warrant  to  have  the  body  before  them,  for  qtiando  lex  aliquid  cdicui 
concedit  conceditur  et  id  sine  quo  res  ipsa  non  potest." 

Bacon,  vol.  7,  letter  (B,)  p.  438. 

Dwarris  on  Statutes,  p.  662. 

Costs  at  common  law,  and  prior  to  any  of  the  statutes  giving  costs^ 
were  given  in  the  form  of  damages. 

3  Black  Com.,  pp.  398,  399. 

2d  Bacon,  title  costs,  letter  (A,)  p.  288. 

Gilbert's  History  P.  C,  pp.  266-'7. 

Hullock  on  Costs,  p.  2. 

Sayer  on  Costs,  pp.  1,  2 

Beames  on  Costs  in  Equity,  pp.  4,  10  ;  Law  Library,  22d  vol. 

Mr.  Webster's  Argument  on  Prescott's  Case ;  Webster's  speeches, 
Boston  edition,  1830,  pp.  142-'3-'4. 

Coke  Litt.,  368  b.,  where,  commenting  on  Stat.  W.  1,  which  pro- 
hibits officers  from  taking  fees,  he  says  :  ^*  But  yet  such  reasonable 
fees  as  have  been  allowed  by  the  courts  of  justice  of  ancient  time  to 
inferior  ministers  and  attendants  of  courts,  for  their  labor  and  at- 
tendance, if  asked  and  taken  of  the  subject  is  no  extortion." 

J7.  8.  vs.  Hinggcldj  8  Peters,  p.  150. 

The  costs,  before  the  statutes  were  offered  or  taxed  by  the  court 
or  jury — since  the  statute,  by  the  court  through  its  proper  officer. 

Greesley's  case,  8th  Coke,  pp.  39,  40,  &c. 

Pilford's  case,  10th  Coke,  pp.  1]6-'17. 

Yaughan's  case,  6  Coke,  p.  49  ;  Hall's  case.  5  Coke,  p.  61. 

Opinions  of  Att's  Gen'l,  old  opinions — Mr.  Wirt,  p.  240  ;  Mr.  But- 
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ier,  pp.  99*7, 1133,  1178  ;  Mr.  Nelson,  pp.  16*73, 1664  ;  Mr.  Mason,  pp. 
1767,  1809  ;  Mr.  Johnson,  p.  2074,  containing  opinions  of  Story  and 
Taney. 

On  the  claim  of  interest,  the  following  authorities  are  referred  to : 

SeUech  vs.  French,  1st  American  cases,  341. 

BeaumarcJiaia  V6.  Commonwealth^  3  Call.,  107;  Marg.  123. 

Com.  vs.  Cunningham,  4  Call.,  431, 

Attorney  General  vs.  Turpin,  3  Hen.  &  Munf.,  648. 

Beapublica  vs.  Mitchell,  2  Dall.,  101. 

Attorney  Oenercd  vs.  Cape  Fear,  N.  Co,,  2,  Iredell,  444. 

Milne  vs.  Bempublicam,  3  Yeates,  102. 

Auditor  vs.  Dngger,  3  Leigh,  241. 

Commonwealth  vs.  Newton,  1  Hen.  &  Mnnf.,  90. 

Hamilton's  Report  on  Finances,  January  1790. 

1  vol.  Reports  on  Finances,  pp.  12,  13,  14,  27, 

Hamilton  on  Public  Credit,  do.,  p.  194:  *^  When  a  government 
enters  into  a  contract  with  an  individual,  it  deposes  as  to  the  matter 
of  the  contract  its  constitutional  authority,  and  exchanges  the  char- 
acter of  a  legislator  for  that  of  a  moral  agent,  with  the  rights  and  ob- 
ligations of  an  individual.  Its  promises  may  justly  be  considered  as 
excepted  out  of  Ua  power  to  legislate,  unless  in  aid  of  them.  It  is,  in 
theory,  impossible  to  reconcile  the  two  ideas — of  a  promise  which 
otUgea  with  a  power  to  make  a  law  which  can  vary  the  effect  c/it," 

U.  S.  Bank  vs.  Planters'  Bank,  9  Wheat.,  907:  **  (Jovernment, 
by  becoming  a  corporation,  lays  down  its  sovereignty  so  far  as  respects 
the  transactions  of  the  corporation,"  &c. 

Wood  vs.  Bobbins,  11  Mass.,  503,  604. 

Dodge  vs.  Perkins,  9  Pick.,  368. 

Jones  vs.  WiUiams,  2  Call.,  106 :  '^  Interest  allowed,  because  it  is 
natural  justice  that  he  who  has  the  use  of  another's  money  should 
pay  interest." 

Betroactive  laws, — It  is  a  general  rule,  that  no  statute  is  to  have  a 
retrospect  beyond  the  term  of  its  commencement. 

Dwarris,  pp.  680,  681. 

**  Where  rights  are  infringed,  where  fundamental  principles  are 
overthrown,  where  the  general  system  of  law  is  departed  from,  the 
legislative  intention  must  be  expressed  with  irresistible  clearness  to 
induce  a  court  ofjustice  to  suppose  a  design  to  effect  such  objects." 

Aldridgt  vs.  WtUiams,  3  Howard,  1. 

S.  S.  BAXTER. 


in  the  court  op  claims. 

Logan  Hunton  vs.  The  United  States. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  court : 
In  the  year  1849  the  petitioner  was  appointed  and  commihsioned 
attorney  of  t\ieT3ii\le^  ^XaXa^^ot  \Xv^  ^^Ateta  district  of  Louisiana 
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He  claims  that  the  United  States  are  indebted  to  him  for  official  ser- 
vices as  follows,  to  wit :  (I)  in  the  sum  of  seven  hundred  and  sixty 
dollars  ;  (2)  in  the  sum  of  two  hundred  and  seventy-five  dollars  ;  and 
(3)  in  the  sum  of  five  thousand  dollars  ;  amounting,  in  the  aggregate, 
to  the  sum  of  six  thousand  and  thirty-five  dollars. 

(1)  and  (2.)  The  first  two  sums  (of  $760  and  $275)  have  been  au- 
dited and  allowed  by  the  accounting  officers  of  the  treasury,  and  are 
not  now  disputed. — (See  document  **  B.") 

(3.)  The  third  sum  ($3,000)  is  claimed  for  services  rendered  in  the 
United  States  circuit  court  for  the  eastern  district  of  Louisiana,  in  the 
year  1851,  in  certain  criminal  cfiuses,  to  wit :  The  United  States  vs.  Nar- 
cisso  Lopez  ;  Same  V8,  John  Henderson  and  others  ;  Same  vs.  Theodore 
O'Hara  and  others  ;  Same  vs,  L.  J.  Sigur  ;  and  Same  vs.  Lewis,  mas- 
ter of  steamship  Creole  ;  each  case  being  on  indictment  under  the  sixth 
section  of  the  act  of  April  20,  A.  D.  1818.  The  rendition  of  the 
alleged  services  in  these  cases  is  admitted,  but  the  petitioner's  title 
to  compensation  is  denied. 

The  United  States  insist  that  the  petitioner  is  indebted  to  them  in 
the  sum  of  three  thousand  eight  hundred  and  eighty  dollars,  which 
they  allege  was  paid  him  by  the  marshal  without  authority.  In  the 
settlement  of  the  marshal's  accounts  at  the  Treasury  Department  this 
sum  was  allowed  him,  and  at  the  same  time  charged  against  the  peti- 
tioner. The  sum  of  one  thousand  one  hundred  and  eighty  dollars, 
part  of  the  sum  of  $3,880,  was  claimed  for  professional  services  ren- 
dered by  petititioner  in  certain  criminal  cases,  from  the  30th  day  of 
June,  A.  D.  1849,  to  the  1st  day  of  January,  A.  D.  1850,  both  days  in- 
clusive, before  a  commissioner  of  the  United  States. — (See  document 
'^  A.")  The  sum  of  four  hundred  dollars,  other  part  of  the  above  sum 
of  $3,880,  was  claimed  for  professional  services  rendered  by  the  peti- 
tioner in  certain  other  criminal  cases,  from  the  2d  day  of  January  till 
the  30th  day  of  April,  A.  D.  1850,  both  days  inclusive,  before  a  com- 
missioner of  the  United  States. — (See  document  **  A.")  The  sum  of 
five  hundred  dollars,  other  partof  the  above  sum  of  $3,880,  was  claimed 
for  professional  services  rendered  by  the  petitioner  in  the  Cfiu9e  of  the 
United  States  vs  Narcisso  Lopez,  charged  with  a  violation  of  the  act  of 
April  20,  A.  D.  1818,  (the  proceedings  having  been  begun  and  prose- 
cuted pursuant  to  orders  of  the  Executive  department,)  on  examination 
commenced  before  the  judge  of  the  district  court  and  ended  before  a 
commissioner. — (See  document  ^'  A.")  And  the  sum  of  eighteen  hun- 
dred dollars,  the  residue  of  the  above  sum  of  $3,880,  was  claimed  for 
professional  services  rendered  by  the  petitioner  in  certain  criminal 
cases  on  indictments  in  the  district  court  for  the  eastern  district  of 
Louisiana,  from  the  first  day  of  January  to  the  30th  (day  of  June,  A.  D. 
1850.— (See  document ''  A.") 

If  the  pretensions  of  the  petitioner  be  sustained,  then  the  United 
States  are  indebted  to  him  in  the  sum  of  six  thousand  and  thirty-five 
dollars. 

If  the  pretensions  of  the  United  States  be  sustained,  then  the  pe- 
titioner owes  them  two  thousand  eight  hundred  and  forty-five  dollars. 
They  claim  against  the  petitioner,  for  money  paid  him  by  the  marshal 
without  authority,  $3,880,  and  they  admit  that  he  is  entitled  to  the 
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above  mentioned  sums  of  $T60  and  $2T5  =  $1,035.  The  sum  of 
$3,880  —  $1,035  —  $2,845. 

We  will  first  consider  the  petitioner's  claim  for  five  thousand 
dollars. 

A  copy  of  the  petitioner's  account  for  this  item  of  his  claim  is  on 
file  in  this  case. — (See  paper  **!.")  The  judce  of  the  district  court 
certified  as  follows:  *^I,  Theodore  H.  McCaleb,  judge  of  the  United 
States  district  court,  eastern  district  of  Louisiana,  have  examined  the 
charges  made  in  the  above  named  criminal  cases,  and,  finding  the 
same  reasonable  and  proper,  have  allowed  the  same."  The  clerk  of 
the  circuit  court  of  the  United  States  for  the  eastern  district  of  Louis- 
iana certified,  that  the  petitioner  "  has  rendered  the  services  in  the 
above  criminal  cases  specified,  and  that  his  charges  therefor  are  legal 
and  proper."  John  R.  Qrymes,  Garnell  Duncan,  William  Bandolph, 
C.  Roselius,  J.  P.  Benjamin,  and  Miles  Taylor,  members  of  the  bar  of 
New  Orleans,  and  practitioners  in  the  United  States  circuit  court 
there,  certified  **  that  the  charges  made  by"  the  petitioner  **  in  the 
above  account  for  his  services  are  by"  them  "  deemed  reasonable  and 
proper."  J.  N.  Lea,  judge  of  the  second  district  court  of  New 
Orleans,  certified  **  that  charges  for  services  similar  to  those  stated  in 
the  cases  mentioned  in  the  foregoing  account  as  having  been  rendered 
by  Logan  Hunton,  attorney  of  the  United  States,  would  by"  him 
^'  be  deemed  reasonable  and  proper,  had  such  services  been  rendered 
in  any  State  court  of  the  State  of  Louisiana  by  an  attorney  authorized 
to  receive  pay  and  compensation  for  his  services  in  proportion  to  the 
labor  and  ability  required,  and  in  proportion  to  the  importance  of  the 
case." 

The  First  Comptroller,  in  a  long  report,  dated  September  15,  A.  D. 
1851,  rejected  this  item  of  the  petitioner's  claim,  upon  the  ground 
that  the  laws  then  in  force  did  not  provide  any  compensation  for  the 
services  rendered,  except  five  dollars  a  day  for  attendance  in  court, 
and  a  small  salary.  He  held  that  the  executive  department  of  the 
government  could  afford  the  petitioner  no  remedy,  unless  the  President 
should  treat  his  claim  as  a  pai*t  of  the  contingent  expenses  of  our  in- 
terqourse  with  foreign  nations.  The  law  of  Louisiana  allows  no  tax- 
able fee  in  such  a  case  in  the  supreme  court  of  that  State. 

The  Secretary  of  the  Interior,  m  a  letter  to  the  First  Comptroller  of 
the  Treasury,  dated  August  5,  A.  D.  1852,  said:  '^I  have  examined 
the  claim  of  Logan  Hunton,  the  United  States  attorney  for  the  eastern 
district  of  Louisiana,  for  services  rendered  in  certain  criminal  prosecu* 
tions  in  the  year  1851,  growing  out  of  the  invasion  of  the  island  of 
Cuba,  and  conceiving  that,  under  the  Attorney  (Jeneral's  opinion  of 
the  5th  of  July,  1851,  I  have  no  power  to  look  behind  the  certificate 
of  the  court  in  which  the  services  were  rendered,  and  that  those  certi- 
ficates are  conclusive  and  binding  on  the  accounting  officers  of  the 
treasury,  the  account,  with  accompanying  papers,  is  herewith  returned 
for  settlement  accordingly,  payment  to  be  made  out  of  the  judiciary 
fund."     But  the  payment  was  not  made. 

The  35th  section  of  the  act  of  Congress,  entitled  "An  act  to  estab- 
lish the  judicial  courts  of  the  United  States,"  approved  September  24, 
A.  D.  1789,  pT0V\4^%  «t^  fc\\o^%\  ^^  kxA  >i5ckfc\^  ^i^H  be  appointed  in 
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each  district  a  meet  person,  learned  in  the  law,  to  act  as  attorney  for 
the  United  States  in  such  district,  who  shall  be  sworn  or  affirmed  to 
the  faithful  execution  of  his  office,  whose  duty  it  shall  be  to  prosecute 
in  such  district  all  delinquents  for  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States,  and  all  civil  actions  in  which 
the  United  States  shall  be  concerned,  except  before  the  supreme  court 
in  the  district  in  which  that  court  shall  oe  holden.  And  he  shall 
receive  as  a  compensation  for  his  services  such  fees  as  shall  be  taxed 
therefor  in  the  respective  courts  before  which  the  suits  or  prosecutions 
shall  be."— (1  Stat,  at  L.,  p.  92-3,  ch.  20.) 

The  third  section  of  the  act  of  Congress,  approved  May  8, 1792,  pro- 
vides '^  that  from  and  after  the  passing  of  this  act,  the  fees  and  com- 
pensations to  the  several  officers  and  other  persons  hereafter  men- 
tioned, shall  be  as  follows,  that  is  to  say,  *****  ;  to  the 
attorney  of  the  United  States  for  the  district,  such  fees  in  each  State 
respectively  as  are  allowed  ^n  the  supreme  courts  of  the  same,  and 
also  the  like  compensation  for  travelling  as  is  above  allowed  to  the 
clerk  of  the  district  and  circuit  courts." — (I  Stat,  at  L.,  p.  276-7, 
ch.  36.) 

The  fourth  and  fifth  sections  of  the  act  of  Congress,  approved  Feb- 
ruary 28,  A.  D.  1799,  provide  as  follows :  §  4.  **That  the  compensa- 
tion to  the  attorneys  of  the  respective  districts  of  the  United  States 
shall  be  as  follows,  to  wit :  for  each  day  which  any  such  attorney 
shall  necessarily  attend  on  business  of  the  United  States,  during  the 
session  of  any  district  or  circuit  court,  five  dollars ;  for  travelling  from 
the  place  of  his  abode  to  such  court,  ten  cents  per  mile ;  and  such  fees 
in  each  State,  respectively,  as  are  allowed  in  the  supreme  court  thereof ; 
and  in  the  district  courts,  his  stated  fees  in  the  cases  herein  mentioned 
shall  be  as  follows,  to  wit:  for  drawing  interrogatories,  five  dollars  ; 
for  drawing  and  exhibiting  libel,  claim,  or  answer,  six  dollars  ;  and 
for  all  other  services  in  any  one  cause,  six  dollars.  And  the  annual 
sum  of  two  hundred  dollars,  as  a  full  compensation  for  all  extra  ser- 
vices, shall  be  allowed  and  paid  by  the  United  States  to  each  district 
attorney  for  the  districts  of  Maine,  New  Hampshire,  Vermont,  Rhode 
Island,  Connecticut,  New  Jersey,  Delaware,  Virginia,  North  Carolina, 
Georgia,  Kentucky,  and  Tennessee." — (1  Stat,  at  L.,  p.  625-6,  ch.  20.) 
§  6.  ^'  That  for  all  services  in  criminal  cases  performed  by  the  at- 
torney for  the  district  of  Virginia,  and  for  whicn  no  fees  are  allowed 
by  law  for  similar  services  in  the  courts  of  that  State,  he  shall  be 
allowed  such  sum  or  sums  as  the  court  in  which  the  same  is  rendered 
shall  consider  a  reasonable  compensation  therefor." — (1  Stat,  at  L,, 
p.  626,  ch.  20.) 

The  ninth  section  of  this  act  repeals,  in  express  terms,  the  third 
section  of  the  act  approved  May  8,  A.  D.  1792,  above  quoted. — (1 
Stat,  at  L.,  p.  626,  ch.  20.) 

The  fifth  section  of  the  act  approved  May  8,  A.  D.  1792,  provides 
that  'Hhe  legal  fees  of  the  clerk,  attorney,  and  marshal,  in  criminal 
prosecutions,  shall  be  included  in  the  account  of  the  marshal ;  and  the 
same  having  been  examined  and  certified  by  the  court,  or  one  of  the 
judges  of  it,  in  which  the  services  shall  have  been  rendered,  shall  be 
passed  in  the  usual  manner  at,  and  the  amount  thereof  paid  out  of, 
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the  treasury  of  the  UDited  States  to  the  marshal,  and  by  him  shall  he 
paid  over  to  the  persons  entitled  to  the  same,  and  the  marshal  shall  be 
allowed  two  and  a  half  per  cent,  on  the  amount  by  him  so  paid  over, 
to  be  charged  in  his  future  account." — (1  Stat,  at  L.,  p.  277,  eh.  36.) 

The  second  and  fourth  sections  of  the  act  of  Congress,  entitled  ^^An 
act  for  the  admission  of  the  SlcUe  of  Louisiana  into  the  Union^  and  to 
extend  the  laws  of  the  United  States  to  the  said  State y"  approved  April 
8,  A.  D.  1812,  provide  as  follows :  §  2.  "  That  all  the  laws  of  the 
If  United  States,  not  locally  inapplicable,  shall  be  extended  to  the  said 

State,  and  shall  have  the  same  force  and  effect  within  the  same  as  else- 
where within  the  United  States."— (2  Stat,  at  L.,  p.  703,  ch.  50.) 

§  4.  ^^That  there  shall  be  appointed  in  the  said  district  a  person 
learned  in  the  law  to  act  as  attorney  for  the  United  States,  who  shall, 
in  addition  to  his  stated  fees,  be  paid  six  hundred  dollars  annually  as 
a  full  compensation  for  all  extra  services." — (Ibid.) 

The  act  of  Congress  approved  March  3,  A.  D.  1841,  provides  "that 
hereafter,  in  lieu  of  all  lees,  emoluments,  and  receipts  now  allowed  in 
districts  where  the  present  entire  compensation  of  any  of  the  officers 
hereinafter  named  shall  exceed  the  sum  of  one  thousand  five  hundred 
dollars  per  annum,  it  shall  and  may  be  lawful  for  the  United  States 
clerks,  attorneys,  counsel,  and  marshals,  in  the  district  and  circuit 
courts  of  the  United  States  in  the  several  States,  to  demand  and  re- 
ceive the  same  fees  that  now  are  or  hereafter  may  be  allowed  by  the 
laws  of  the  said  States  respectively  where  said  courts  are  held,  to  the 
clerks,  attorneys  and  counsel,  and  sheriffs,  in  the  highest  courts  of 
the  said  States  in  which  like  services  are  rendered  ;  and  no  other  fees 
or  emoluments,  except  that  the  marshals  shall  receive  in  full,  for  sum- 
moning all  the  jurors  for  any  one  court,  thirty  dollars  ;  and  shall 
receive  for  every  day's  actual  attendance  at  the  court  five  dollars  per 
day ;  and  for  any  services,  including  the  compensation  for  mileage, 
performed  by  said  officers  in  the  discharge  of  their  official  duty,  for 
,  which  no  compensation  is  provided  by  the  laws  of  said  States  respec- 
tively, the  said  officers  may  receive  such  fees  as  are  now  allowed  by 
law  according  to  the  existing  usage  and  practice  of  said  courts  of  the 
United  States  ;  and  every  district  attorney,  except  the  district  attor- 
ney of  the  southern  district  of  New  York,  shall  receive,  in  addition 
to  the  above  fees,  a  salary  of  two  hundred  dollars  per  annum  :  Pro- 
videdy  That  the  fees  and  emoluments  retained  by  the  district  attor- 
neys, *  ♦  *  *  exclusive  of  *  *  *  *,  shall  in  no  case 
exceed,  for  the  district  attorneys,  *  *  *  the  sum  of  six  thousand 
dollars  for  each."— (5  Stat,  at  L.,  p.  428-9,  ch.  35.) 

The  act  of  Congress  approved  February  26,  A.  D.  1853,  provides 
'*  that  in  lieu  of  the  compensation  now  allowed  by  law  *  *  *  ♦ 
to  United  States  district  attorneys,  *****  in  the  several 
States,  the  following  and  no  other  compensation  shall  be  taxed  and 
allowed."  It  then  prescribes  certain  fees,  &c,  and  amongst  them, 
*|for  examination  by  a  district  attorney,  before  a  judge  or  commis- 
sioner, of  person  or  persons  charged  with  crime,  five  dollars  pr 
day  for  the  time  necessarily  employed."  It  also  makes  this  further 
//  '  provision:    *'In  every  case  where  a  district  attorney  has,  durine 

fj  /  the  last  six  yeatft,  i^io^ecuV^^  qt  ^<^^^\yied  a  suit  in  which  the  United 

I  •   } 
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States  was  concerned,  in  a  district  where  the  law  allows  no  taxable 
attorney's  fees,  and  for  which  he  has  received  no  compensation,  ex- 
cept his  per  diem  and  annual  salary,  he  shall  he  paid  for  his  services 
according  to  the  provisions  of  this  act. — (10  Stat,  at  Large,  p.  162-2, 
ch.  80.) 

These,  it  is  believed,  are  all  the  acts  of  Congress  which  in  any  way 
bear  upon  this  case. 

The  act  of  1789  makes  it  the  duty  of  a  district  attorney  **  to  prose- 
cute in  such  district  all  delinquents  for  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States,  and  all  civil  actions  in 
which  the  United  States  shall  be  concerned."  No  further  duty  was 
required  of  him  by  that  act.  The  language  just  quoted  clearly  re- 
quires him  only  to  attend  to  suits  and  prosecutions  in  court.  But  if 
tnere  could  be  any  doubt  upon  this  point,  it  *is  removed  by  the  pro- 
vision that  *'  he  shall  receive  as  a  compensation  for  his  services  such 
fees  as  shall  be  taxed  therefor  in  the  respective  courts  before  which  the 
suits  or  prosecutions  shall  be." 

It  has  been  uniformly  considered  that  the  suits  contemplated  by 
this  act  are  only  those  which  may  be  instituted  in  the  courts  of  the 
United  States  ;  and  that  it  is,  therefore,  no  part  of  the  official  duty  of 
a  district  attorney  to  attend  in  the  State  courts  to  the  management  of 
suits  in  which  the  United  States  are  concerned. — (2  Opin.  Att'ys  Gen., 
319  ;  3  do.,  4?  ;  4  do.,  514  ;  6  do.,  299  ;  7  do.,  84.)  For  services  in 
the  State  courts,  it  has  been  said,  he  **  may  be  allowed  fees  either  in 
the  analogy  of  those  of  the  statute,  or  otherwise  upon  a  special  retainer 
by  a  head  of  department,  Hccording  to  the  nature  of  the  business,  and 
at  the  charge  of  the  ftinds  of  such  department." — (6  Opin.  Att'ys  Gen. 
299;  7  do.,  84.) 

It  is  plain,  too,  that  under  the  act  of  1789,  a  district  attorney  was 
not  officially  bound  to  attend  in  behalf  of  the  United  States  to  a  crimi- 
nal examination  out  of  court,  either  before  a  judge  or  before  a  com- 
missioner. His  duty,  by  the  express  terms  of  that  act,  extended  only 
to  prosecutions  in  court.  For  such  services,  therefore,  if  rendered  at 
the  request,  or  by  the  direction  of  the  executive  department  of  the 
government,  he  was  entitled  to  compensation  upon  the  same  principle 
which  governed  his  compensation  for  services  rendered  in  the  State 
courts. 

Under  the  act  of  1789,  district  attorneys  were  allowed  for  their  ser- 
vices '*  such  fees  as  shall  be  taxed  therefor  in  the  respective  courts 
before  which  the  suits  or  prosecutions  shall  be."  The  word  *Haxed" 
18  a  technical  term,  and  is  used  in  the  sense  of  ^'allowed."  The  fee 
in  each  case,  therefore,  under  this  act  depend  upon  the  sound  dis- 
cretion of  the  court.  It  was  not  ascertained  by  the  law,  but  deter- 
mined by  the  court;  and  the  allowance  made  by  the  court  was 
conclusive. 

The  act  of  1792  provided  that,  from  and  after  its  passage,  *^  the  fees 
and  compensations"  to  a  district  attorney  *'  shall  be  as"  therein  men- 
tioned. It  then  gave  him  * '  such  fees  in  each  State,  respectively,  as  are 
allowed  in  the  supreme  courts  of  the  same  "  It  will  bo  observed  that 
the  language  of  this  act  is  not  so  broad  and  comprehensive  as  that  of 
the  act  of  1789.  Whilst  the  latter  are  continued  in  force,  no  case 
Mis.  Doc.  250 2 
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could  have  occurred  in  which  a  fee  could  not  have  been  *'  taxed"  by 
the  court  for  the  district  attorney  ;  but  under  the  act  of  1792,  he  was 
not  entitled  to  any  fee  in  a  case  in  which,  if  it  had  been  in  the  supreme 
court  of  the  State,  no  fee  would  have  been  allowed.  Was  he,  never- 
theless, entitled  to  no  fee  whi^tever  in  such  a  case?  This,  it  is  obvious, 
depends  upon  the  construction  of  the  act  of  1792.  .  If  it  repealed  the 
act  of  1789  in  this  respect,  then  the  district  attorney  was  entitled  to 
no  fee  in  such  a  case  ;  but  if  did  not  so  repeal  the  act  of  1789,  then 
the  latter  act  continued  in  force  as  to  that  case,  and  still  authorized 
the  court  in  which  the  case  was  to  **  tax  "  a  fee  in  his  behalf. 

If  the  act  of  1792  repeals  the  provision  in  che  act  of  1789,  in  relation 
to  the  fees  of  the  district  attorney,  the  repeal  is  not  express,  but  im- 
plied; and  the  implication  arises  from  the  force  of  the  words,  ^'the 
fees  and  compensations  A*  This  language  is  susceptible  of  two  con- 
structions ;  (1.)  It  may  mean  that  the  only  fets  of  district  attorneys 
shall  be  those  prescribed  by  the  act  of  1792.  If  this  be  its  true  mean- 
ing, then  the  act  of  1792  repealed  the  act  of  1789,  and  the  consequence 
was,  that  as  no  provision  was  made  by  the  act  of  1792,  giving  a  dis- 
trict attorney  compensation  in  a  case  in  which,  were  it  to  occur  in  the 
supreme  court  of  the  State,  no  fee  would  be  allowed,  he  would  be  en- 
titled to  no  compensation  in  such  a  case.  (2.)  But  its  true  meaning 
may  be,  that  the  fees  and  compensation  of  a  district  attorney,  in  the 
cases  therein  provided  for  y  shall  be  as  therein  declared.  If  this  be  the 
proper  construction,  then  the  act  of  1792  repealed  the  act  of  1789  only 
as  regards  the  cases  for  which  it  provides,  and  left  the  latter  in  full 
force  in  all  other  cases.  The  two  acts  could  then  have  stood  together, 
the  act  of  1792  governing  in  all  the  cases  for  which  it  providSl,  and 
the  act  of  1789  in  all  other  cases.  In  all  cases  in  which  fees  were 
allowed  in  the  supreme  court  of  the  State,  the  district  attorney  would 
have  been  entitled  to  such  fees  under  the  act  of  1792  ;  and  in  all  cases 
in  which  fees  were  not  allowed  in  the  supreme  court  of  a  State,  he 
would  have  been  entitled  to  such  fees  as  might  have  been  taxed  in  the 
courts  in  which  the  cases  were,  under  the  act  of  1789. 

But  the  act  of  1792  was  expressly  repealed  by  the  act  of  1799.  The 
latter  act,  however,  did  not  remove  the  difficulty  presented  by  the  act 
of  1792.  Upon  that  point,  the  language  of  the  two  acts  is  substan- 
tially the  same.  The  act  of  1799  declares  ^'that  the  compensation 
to  the  attorneys  of  the  respective  districts  of  the  United  States  shall 
be  as"  therein  mentioned  ;  and  then  provides  that  they  shall  receive 
"such  fees  in  each  State,  respectively,  as  are  allowed  in  the  supreme 
court  thereof."  It  is  apparent,  therefore,  that  if  the  act  of  1789  was 
in  any  respect  left  unrepealed  by  the  act  of  1792,  it  was  in  the  same 
respect  left  unrepealed  by  the  act  of  1799. 

Thus  stood  the  law  when  the  State  of  Louisiana  was  admitted  into 
the  Union.  By  the  act  of  admission,  all  the  laws  of  the  United  States, 
not  locally  iaapplicable,  were,  as  we  have  seen,  extended  to  that  State, 
and  given  the  same  force  and  effect  within  the  same  as  elsewhere 
within  the  United  States.  There  was  an  express  provision  that  the 
district  attorney  in  that  State  should  be  paid,  in  addition  to  his  staled 
feesy  six  hundred  dollars  annually.  His  stated  fees  were,  of  course, 
those  prescribed  \>y  t\i^\a^^  o<  1^^  United  States  already  noticed. 
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This  review  of  the  several  acts  of  Congress  enables  us  to  understand 
the  provision  in  the  act  of  1841  that  '^  jot  any  services,  including  the 
compensation  for  mileage,  performed  by  said  officers  in  the  discharge 
of  their  official  duty,  for  which  no  compensation  is  provided  by  the 
laws  of  said  States,  respectively,  the  said  officers  may  receive  such 
fees  as  are  now  allowed  by  law,  according  to  the  existing  usage  and 
practice  of  the  said  courts  of  the  United  States." 

It  is  conceded  that  at  the  time  of  the  passage  of  the  act  of  1841  the 
entire  compensation  of  the  district  attorney  for  the  eastern  district  of 
Louisiana  exceeded  the  sum  of  one  thousand  five  hundred  dollars  per 
annum.  That  act,  therefore,  is  applicable  to  his  case.  By  it  he  was 
authorized  to  demand  and  receive  the  same  fees  which  then  were  or 
thereafter  might  be  allowed  by  the  laws  of  his  State,  in  the  highest 
courts  thereof  "in  which  like  services  are  rendered,"  and  no  other 
fees  or  emoluments  except  as  therein  mentioned.  Then  followed  the 
provision  mentioned  in  the  preceding  paragraph. 

The  provision  last  noticed  must,  it  seems  to  us,  govern  the  peti- 
tioner's claim  for  the  above  mentioned  sum  of  five  thousand  dollars. 
Therefore,  as  the  laws  of  Louisiana  did  not  allow  a  fee  for  such  ser- 
vices as  those  for  which  that  sum  is  now  claimed  in  the  highest  court 
of  that  State  "in  which  like  services  are  rendered,"  he  is  not  entitled 
thereto  unless,  at  the  time  of  the  passage  of  the  act  of  1841,  such  fees 
were  "  allowed  by  law  according  to  the  existing  usage  and  practice  " 
of  the  district  and  circuit  courts  of  the  Unitod  States. 

The  provision  allowing  "  such  fees  as  are  now  allowed  by  law  ac- 
cording to  the  existing  usage  and  practice  of  said  courts,"  had  refer- 
-ence  to  the  difficulties  connected  with  the  construction  of  the  act  of 
1799,  and  was  designed  to  give  validity  to  any  practice  or  usage  which 
liad  grown  up  under  that  act  in  any  of  those  courts. 

The  Comptroller,  in  a  communication  to  the  counsel  for  the  petitioner 
and  the  deputy  solicitor  of  this  court,  dated  February  16,  A.  D.  1858, 
says :  "  No  custom  or  practice  is  known  to  have  existed  in  regard  to 
Any  allowance  of  fees  to  district  attorneys  in  Louisiana  beyond  the 
Amount  provided,  or  supposed  to  have  been  provided,  in  the  act  of 
February  28,  1799,  until  subsequent  to  the  date  of  the  opinion  of 
Attorney  General  Mason,  of  November  10,  1845,  which  please  see. 

"  Previous  to  that  opinion  all  the  allowances  that  I  have  been  able 
to  find,  as  made  to  the  United  States  district  attorneys  in  Louisiana,  are 
as  follows :  Salary  under  act  of  1812,  at  $600  per  annum,  up  to  3d  quar- 
ter of  1843,  when  it  appears  to  have  been  decided  that  under  the  act 
of  1841  the  attorney  of  the  eastern  district  of  Louisiana  was  entitled 
to  but  $200  per  annum  as  a  salary  ;  per  diem  for  necessary  attendance 
on  court  at  $5  per  day  ;  from  April  term,  1814,  to  January,  term,  1817, 
a  taxed  fee  of  $18  in  each  civil  and  criminal  caie  decided  ;  from  De- 
cember term,  1829,  to  December  term,  1832,  a  taxed  fee  of  $17,  in  each 
civil  and  criminal  case  decided.  In  December  term,  1841 ,  Bailie  Pey- 
ton, the  United  States  district  attorney,  eastern  district  of  Louisiana*, 
charged  a  taxed  fee  of  $10  only  in  seven  cases,  criminal,  but  after  that 
term  he  taxed  a  fee  of  $17  in  each  civil  case,  and  $17  for  each  person 
indicted  and  tried  up  to  the  close  of  his  term.  May  7,  1845.  His  suc- 
cessors, Mr.  Downs  and  Mr.  Durant,  did  the  same.'* 
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The  precise  period  of  the  passage  of  the  act  of  1841  is  not  expressly 
embraced  by  the  Comptroller's  commuication  ;  but  as  from  December 
term,  A.  D.  1832,  till  December  term,  A.  D.  1841,  no  change  is  indi- 
cated, we  infer  that  at  the  time  of  the  passage  of  the  act  of  1841  ^^  the 
existing  nsage  and  practice  of*  the  federal  courts  of  Louisiana  was  to 
tax  a  ^^  fee  of  $17  in  each  civil  and  criminal  case  decided."  How  this 
usage  and  practice  arose  it  is  not  material  to  inquire.  It  is  enough 
that  they  existed  at  the  time  of  the  passage  of  the  act  of  1841.  As 
they  were  then  the  ^^  existing  usage  and  practice  of"  the  federal  courts 
of  Louisiana,  they  became  incorporated  into  that  act  as  a  part  of  it  sa 
far  as  that  State  was  concerned. 

We  are  therefore  of  the* opinion  that  in  each  of  the  cases  constitu- 
ting the  third  item  of  the  petitioner's  claim  he  was  entitled  to  a  fee  of 
seventeen  doUara,  making,  in  the  aggregate,  the  sum  of  eighty-Jive  dd- 
larSj  instead  of  the  sum  of  Jive  thousand  doUars^  the  amount  claimed 
by  him. 

We  come  now  to  consider  the  demand  of  the  United  States  against 
the  petitioner.  We  have  already  seen  that  eighteen  hundred  dol- 
lars, part  of  the  sum  of  three  thousand  eight  hundred  and  eighty 
dollars,  which  constitutes  this  demand,  was  originally  claimed  by  the 
petitioner  for  fees  in  certain  criminal  cases  on  indictments  in  court. 
There  were  fourteen  of  those  cases,  and,  if  the  views  already  presented 
be  correct,  the  petitioner  was  entitled  in  each  of  them  to  a  fee  of  seven- 
i  I  teen  dollars,  making  an  aggregate  of  two  hundred  and  thirty-eight 

1  g  dollars,   instead  of  the  sum  of  eighteen  hundred  dollars,  the  sum 

claimed  by  him  therefor.  The  diflference  between  the  above  sum  of 
two  hundred  and  thirty-eight  dollars  and  eighteen  hundred  dollars  is 
fifteen  hundred  and  sixty-ttuo  dollars. 

If  the  petitioner  be  entitled  to  the  first  two  items  of  his  claim,  and 
only  to  eighty-Jive  dollars  on  account  of  the  third,  but  is  indebted  to 
the  United  States  in  the  sum  of  fifteen  hundred  and  sixty-two  dollars, 
as  the  latter  exceeds  the  amount  due  him,  we  cannot  be  authorized  to 
report  to  Congress  a  bill  in  his  favor. 

When  the  above  sum  of  three  thousand  eight  hundred  and  eighty  dol- 
lars was  allowed  to  the  marshal,  as  already  stated,  E.  C.  Seaman,  acting 
Comptroller,  said  :  *' And  though  I  allow  them  to  the  marshal  in  this 
case  on  account  of  their  having  been  paid  by  him  in  good  faith  and  in 
accordance  with  previous  usage,  I  cannot  allow  them  to  the  attorney. 
As  to  the  attorney,  they  must  be  suspended  as  improperly  paid,  the 
amount  thereof  charged  to  him,  and  he  may  state  a  new  account  for 
those  services  under  and  in  accordance  with  a  paragraph  in  the  new 
fee  bill  of  February  24,  1853." 

The  above  mentioned  sum  o^  Jifteen  hundred  and  sixty-ttvo  dollars, 
part  of  the  above  mentioned  sum  of  three  thousand  eight  hundred  and 
eighty  doUars,  having  been  paid  to  the  marshal  under  those  circum- 
stances, may,  we  think,  properly  be  claimed  by  the  United  States 
against  the  petitioner. 

But  it  is  urged  that  the  account  for  the  petitioner's  claim  of  five 
thousand  dollars  having  been  certified  by  one  of  the  judges  of  the 
court  in  which  the  services  were  rendered,  such  certificate,  under  the 
fifth  section  of  tYve  aol  o^  V\^^,\&  c.widM'&vve  in  his  favor.     The  certi- 
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ficate  may  be  conclusive  as  to  the  matter  to  be  certified — the  facts  to 
be  ascertained  by  it.  The  certificate  ascertains  the  character  of  the 
services  and  the  person  by  whom  they  are  rendered,  but  the  law 
prescribes  the  fees  to  be  naid  for  them. 

We  have  examined  the  petitioner's  claims  only  as  legal  demands 
against  the  United  States.  As  such  they  cannot  be  sustained,  except 
to  the  extent  already  noticed.    It  may  be  true  that  the  services  of  the 

}>etitioner  were  of  a  very  highly  meritorious  character,  and  that  the 
ees  allowed  by  law  therefor  are  a  very  inadequate  compensation.  But 
these  are  considerations  into  which  it  is  not  competent  for  this  court 
to  enter.  They  belong  exclusively  to  Congress,  and  Congress  will 
doubtless  do  justice  in  the  premises. 

Our  opinion  is,  that  the  petitioner  is  not  entitled  to  relief. 
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